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PREFACE. 


I  BEG  to  offer  this  Treatise  to  the  attention  of 
the  Profession,  of  which  I  am  a  Member,  as  well 
as  to  that  of  Underwriters  and  Mercantile  Men: 
with  an  earnest  desire,  on  my  part,  that,  on  trial, 
it  may  be  found  capable  of  suppljring  the  lespectiv^ 
wants  of  both. 


FRANCIS   HILDYARD. 

Inmar  TemjH^,  Odober^  1845. 
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INTRODUCTION. 


"  PoLicYy**  is  the  name  given  to  the  instrument  by  which  DefinHUm  of 

policy. 

the  contract  b  made  between  the  Assurer  and  the  Assured ; 
and  it  is  not  signed  by  both  parties,  as  in  most  contracts,  but 
only  by  the  Assurer,  who  is  on  that  account  denominated  an 
underwriter  (a). 

The  present  Treatise  is  confined  to  Policies  of  Assurance 
on  the  Body  of  a  Ship,  &c.,  and  on  the  Groods  and  Mer- 
chandises laden  thereon^  and  which  are  therefore  called 
Marine  Policies. 

This  instrument,  though  not  ranking  with  specialty  con- 
tracts, not  being  under  seal,  has,  however,  for  many  centuries, 
been  held  by  the  Courts  of  Justice  of  this  country,  and  like- 
wise by  the  courts  of  foreign  countries,  a  most  sacred  agree- 
ment between  the  parties  to  the  instrument. 

This  *^  policy**  contains  the  seeds  of  all  the  principles  of 
the  law  of  Marine  Assurances,  which  have  by  the  lapse  of  so  . 
many  years  grown  up  to  such  a  great  height.  These  principles, 
which  are  generally  considered  to  be  extremely  abstract  and 
diflScult  in  the  comprehension  of  them,  which,  however,  will 
nevertheless  be  found  as  consistent  with  themselves,  as  much 
so,  or  more  certainly,  perhaps,  than  the  principles  of  some 

(a)  Park  Ins.  p.  1«  8th  edit. 
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more  modern  laws,  are  to  be  gathered,  if  it  all,  with  certainty 
from  the  meanings  and  constructions  which  the  Courts  of 
Common  Law  have  from  very  early  times  placed  upon  every 
word,  I  would  say,  at  any  rate  upon  every  sentence  of  that 
instrument  called  a  Marine  Policy  of  Assurance.  In  such 
a  research,  the  arguments  and  judgments  of  some  of  the 
most  acute  and  learned  Judges  both  of  early  and  later  times 
will  form  the  chief  ingredients  in  the  establishment  of  such  a 
fabric,  nor  will  the  opinions  of  learned  writers,  both  British 
and  foreign,  be  found  insufficient  in  affording  great  addi- 
tional light  upon  this  ancient  subject  of  law. 

The  legal  meanings  and  constructions  which  have  been 
put  on  the  words  and  terms  used  in  this  instrument,  and 
acquiesced  in  through  a  long  series  of  years,  and  judicial 
decbions,  will  supply  the  matter  and  form  the  subject  of  this 
Treatise.     The  Treatise  consists  of  two  parts.     In  the  first . 
part  it  has  been  my  endeavour  to  get  the  contract  of  the 
parties  from  the  words  and  terms  used  in  the  policy,  and 
that  would  have  been  sufficient  for  our  purpose,  if  a  clear 
understanding  of  the  contract  of  the  parties  from  the  words 
and  terms  used  was  all  that  was  required.     Unfortunately, 
however,  in  the  dealings  in  the  world  and  among  mercantile 
men,  espcdally  with  respect  to  this  particular  contract,  which 
requires  more  ''bona^des"*  than  any  other,  it  is  not  only 
the  real  contract  that  is  enough  to  protect  parties  entering 
into  this  agreement,  which  is  intended  for  the  encourage- 
ment and   protection   of  persons  who   risk  not  only  their 
profits  but  their  property  upon  an  element  tlie  vicissitudes 
attending  which  are  so  well  known.     Besides  the  contract 
they  enter  into,  there  are  many  other  considerations  to  be 
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tiken  into  the  account,  in  order  that  this  system  of  protection 
should  not  be  abused.  Consequently  the  subject  of  the 
priodples  of  the  law  of  Marine  Insurances  must  include  all 
those  questions  so  well  known  to  the  law  relative  to  the 

Toidness  or  avoidableness  of  this  contract  as  well  as  others. 

■ 

I,  therefore,  briefly  mention  that,  having  endeavoured,  by 
going  through  the  policy  sentence  by  sentence,  from  the 
beginning  to  the  end,  in  the  first  part  of  this  Treatise,  to 
lay  down  what  I  believe  to  be  the  principles  of  law  strictly 
applying  to  the  contract  itself.  In  the  second  part  of  this 
Work  it  was  necessary  to  treat  of  those  topics  which  have 
a  reference  to  the  question,  **  Whether  or  not  every  thing 
has  been  done  by  the  parties  who  have  entered  into  the 
contract,  to  entitle  each  to  the  legitimate  benefit  which  each 
expected  to  enjoy?"  And,  if  not,  it  was  necessary  to  point 
out  what  legal  steps  are  to  be  taken  by  either  to  enforce 
their  respective  rights  in  the  mode  laid  down  by  the  law. 

The  following  is  the  common  printed  form  of  a  Private 
Underwriter's  policy  on  ship  or  goods: — (See  S5  Geo.  3,  c.  63.) 

In  the  name  of  God,  Amen.  A.  B.  as  well  in  bis  own 
name,  as  for  and  in  the  name  and  names  of  all  and  every 
other  person  or  persons  to  whom  the  same  doth,  may,  or 
shall  appertain,  in  part  or  in  all,  doth  make  assurance,  and 
cause  himself,  and  them,  and  every  of  them  to  be  insured, 
lost  or  not  lost,  at  and  from 

upon  any  kind 
of  goods  and  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  fur- 
niture, of  and  in  the  good  ship  or  vessel  called  the 
whereof  is  master,  under  God,  for  this 

present  voyage^  E.  F.,  or  whosoever  else  shall  go  for  master 
in  the  said  skipy  or  by  whatsoever  other  name  or  names  the 
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same  ship,  or  the  master  thereof,  is  or  shall  be  named  or 
called;  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship, 

upon  the  said  ship,  &c. 

and  so  shall  continue  and 
endure,  during  her  abode  there,  upon  the  said  ship,  &c. 
And  farther,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  shall 
be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety ;  and  upon  the  goods  and 
merchandises,  until  the  same  be  there  discharged  and  safely 
landed.  And  it  shall  be  lawful  for  the  said  ship,  &c«,in  this 
voyage,  to  proceed  and  sail  to  and  touch  and  stay  at  any 
ports  and  places  whatsoever 

without  prejudice  to  this  insurance,  the  said  ship,  &c«,  goods 
and  merchandises,  &c.,  for  so  much  as  concerns  the  assureds 
by  agreement  between  the  assureds  and  assurers  in  this  policy 
are  and  shall  be  valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers 
are  contented  to  bear,  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men-of-war,  fire,  enemies,  pirates,  rovers, 
thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  detainments  of  all  kings, 
princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other 
perils,  losses,  and  misfortunes,  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  goods  and  merchandises 
and  ship,  &c.,  or  any  part  thereof.  And  in  any  case  of  any 
loss  or  misfortune,  it  shall  be  lawful  to  the  assureds,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel  for, 
in  and  about  the  defence,  safeguard  and  recovery  of  the  said 
goods  and  merchandise  and  ship,  &c.,  or  any  part  thereof, 
without  prejudice  to  this  insurance;  to  the  charges  whereof 
we  the  assurers  will  contribute  each  one  according  to  the  rate 
and  quantity  of  his  sum  herein  assured.     And  it  is  agreed 
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by  OS  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing  or 
policy  of  insurance  heretofore  made  in  Lombard  Street ^  or  in 
the  Royal  Exchange,  or  elsewhere  in  London.  And  so  we 
the  assurers  are  contented,  and  do  hereby  promise  and  bind 
ourselves,  each  one  for  his  own  part,  our  heirs,  executors, 
and  goods  to  the  assured,  their  executors,  and  administrators, 
and  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing ourselves  paid  the  consideration  due  unto  us  for  this 
assurance  by  the  assured 

at  and  after  the  rate  of 

In  Witness  tohereqf  we  the  assurers  have  subscribed  our 
names  and  sums  assured  in  London. 

N.  B,  Corn,  fish,  salt,  fruit,  flour,  and  seed,  are  war- 
ranted free  fronr  average,  unless  general,  or  the  ship  be 
stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and  skins,  are 
warranted  free  from  average,  under  five  pounds  per  cent. 
And  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  of  average  under  three  pounds  per  cent,  unless  general, 
or  the  ship  be  stranded. 
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PART  I. 

SECTION    THE   FIRST. 


THE    ASSURED. 


A*  B. ''  as  well  in  own  name  as  for  and  in  the  name  The  assured, 
and  names  of  all  and  every  other  person  or  persons  to  whom  f^J^^  '  ^ 
the  same  doth,  majj  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance,  and  cause  and  them,  and  every  of  them 
to  be  insured.**  The  policy,  it  will  be  seen,  in  the  commence- 
ment of  the  first  sentence  above  cited,  sets  out  by  declaring 
OD  the  face  of  the  policy  either  the  name  of  the  assured 
himself,  or  the  name  and  firm  of  the  broker  or  agent  em- 
ployed by  him  to  make  the  insurance,  and  the  name  or 
names  of  all  and  every  other  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
make  assurance  and  cause  and  them,  and  every  of  them 

to  be  insured.     And  the  first  question  that  is  necessary  to 
he  inquired  into  is  this,  "  What  persons  are  by  the  law  of  i.  What  per- 
this  country  considered  as  capable  to  represent  the  character  taeofbeingSbo 
of  (he  assured  in  a  marine  policy  of  assurance  !*'    To  this  ""^^^^ed. 
foestioa  the  answer  is,  that  all  persons  whatsoever  of  sane  All  persons 
aemory,  wherever  domiciled,  are  permitted  by  law  to  be  the  ^Ir^d!  * 

B 
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Eioeptions  assured,  with  one  single  exception,  and  this  is,  in  respect  of 
alien  eDcmics.  the  disability  of  alien  enemies.  This  rule  of  law  (which  is 
not  confined  to  this  contract,  but  extends  equally  to  all 
known  to  the  law)  is  founded  upon  grounds  of  public  policy, 
and  it  amounts,  in  fact,  to  saying  that  no  contract  between  a 
British  subject  and  an  enemy  is  valid  by  the  common  law^ 
and  such  a  contract  is  as  much  prohibited  as  if  it  had  been 
expressly  forbidden  by  act  of  Parliament ;  and  a  contract  of 
this  description  is  incapable  of  being  enforced  in  a  Court  of 
Unless  the        Justice,  either  of  law  (a)  or  of  equity  (6),  unless  the  alien 

Aiwn  enemy 

come  and  re.  enemy  come  into  this  country  and  reside,  with  the  license  of 
hJhu  of  the  ^^^  Lord  the  King.  BouUon  and  another  ▼•  Dobree  (c).  It 
mT^i^^"  is  to  be  observed,  however,  that  the  right  of  action  is  only 
Bat  the  right  Suspended  until  the  return  of  peace,  if  the  contract  were 
sufl^^uiti^  legal,  and  made  before  the  commencement  of  the  war.  And  it 
the  return  of     j^^s  therefore  been  decided,  in  a  case  of  Flindt  v.  Waters  (d\ 

peace,  if  the  ^  ,  ,  ^  ^    ' 

contract  were  that  a  British  agent  who  had  made  a  policy  of  insurance  on 
(^re  the  com.  behalf  of  alien  enemies,  who  became  enemies  after  the  loss 
JJ^'^^JIJ**"*  ^  happened,  but  before  the  commencement  of  the  action,  was 
entitled  to  recover  against  an  underwriter,  who  had  only 
pleaded  the  general  issue ;  for  such  temporary  suspension, 
during  the  war,  of  the  assured's  right  to  sue  upon  a  contract, 
legal  at  the  time,  and  liable  to  be  enforced  upon  the  return 
of  peace,  cannot  be  taken  advantage  of  under  a  plea  of  per- 
petual bar,  there  being  no  legal  disability  in  the  plaintiff  on  the 
record  to  sue.  Lord  EUenborough  says, ''  The  defence  of  an 
alien  enemy  must  be  accommodated  to  the  nature  of  the  trans- 
action out  of  which  it  arises;  it  may  go  to  the  contract  itself  on 
which  the  plaintiff  sues,  and  operate  as  a  perpetual  bar ;  as 
the  objection  may,  as  in  a  case  of  this  sort,  be  merely  per- 
sonal in  respect  to  the  capacity  of  the  party  to  sue  upon  it. 
Here  the  objection  is  taken  upon  the  general  issue,  which  is 
a  plea  of  perpetual  bar,  and  if  found  against  the  plaintiff 

(a)  Bell  V.  Potts,  8  T.  R.  548.         (c)  2  Camp.  162.    See  the  sub- 

Furtado  v.  Rogers,  3  B.  &  P.  191.  ject  of  insuring  the  property  t^an 

And  see  pott^  in  this  treatise,  part  enemy,  treated  of  in  Park  Ins.  8th 

2,  sec.  2.  edit.  p.  522. 

(6)  Albretch  v.  Sussman,  2  Yes.         (i)  15  East,  260. 
&  B.  323. 
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would  have  concluded  him  for  ever :  so  that  should  peace  be 
established  to-morrow  between  the  two  countries^  and  the 
Crown  should  not  have  interfered   to  seize  the  debt,  yet 
on  this  plea  of  bar  the  plaintiff  would  have  been  for  ever 
estopped  to  sue  for  his  debt.     But  here  the  objection  is  only 
of  a  temporary  nature :  the  contract  itself  was  perfect  at  the 
time  it  was  made ;  the  trade  was  made  with  an  alien  friend ; 
the  insurance,  the  loss  and  cause  of  action,  had  arisen  before 
the  assured  had  become  enemies.      When,  therefore,  they 
became  such  it  was  only  a  temporary  suspension  of  their  own 
right  to  sue  in  the  Courts  here  as  alien  enemies ;  but  that 
objection  cannot  be  carried  further,  nor  be  applied  to  the 
phdntiff  as  their  trustee,  who  is  a  subject  of  the  king ;  other- 
wise, if  it  could  avail  upon  this  plea,  it  would  be  making  that  a 
perpetual,  which  is  in  its  nature  only  a  temporary  bar." 

Secondly,  under  this  head  it  is  necessary  to  refer  to  the  2.  Tbedeicnp- 
statute  28  Geo.  3,  c.  56,  which,  after  repealing  a  former  sons  eiubleShto 
statute,  25  Geo.  8,  c.  44,  the  provisions  of  which  were  thought  '"jj^^^jj 
too  rigid,  enacts,  **That  it  shall  not  be  lawful  after  the  act,  28  Geo.  3» 
passing  of  this  act  for  any  person  or  persons  to  make,  or 
cause  to  be  made,  any  policy  of  assurance  on  any  ship,  or 
vessel,  or  upon  any  goods,  merchandises,  effects,  or  other 
property  whatsoever,  without  first  inserting,  or  causing  to  be 
inserted,  the  name  or  names,  or  the  usual  style  and  firm  of  The  name,  &c. 
dealmg  of  one  or  more  of  the  persons  interested  in  such  hiterest^n* 
assurance;   or  without,  instead  thereof,   first  inserting  the  the agsurance. 
name  or  names  of  the  usual  style  and  firm  of  dealing  of  the  The  name,  &e. 
consignor  or  consignors^  consignee  or  consignees  of  the  goods  ©r  coiSSiee. 
or  property  so  to  be  insured ;  or  the  name  or  names  or  the  The  name,  &c. 
Qsnal  style  and  firm  of  dealing  of  the  person  or  persons  re-  o^^«.P«^|J 
riding  in  Great  Britain  who  shall  receive  the  order  for ^  and  order  to  msure. 
make  such  policy,  or  of  the  person  or  persons  who  shall  nive  The  person 

.1  ,  ..       ..  V^  .  ,.1      who  shall  give 

the  order  or  cUrecttons  to  the  agent  or  agents  immediately  the  order  to 
employed  to  negotiate  or  make  such  policy."    The  statute  *^^'<>^«'- 
fiirther  declares,  **  that  every  policy  made  or  underwrote 
contrary  to  the  true  intent  and  meaning  of  this  act  shall  be 
Qofl  and  void  to  all  intents  and  purposes." 
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^^'^^'''^^  ^'Q         On  this  statute  it  has  been  decided  that  althoui^h  it  bor 

the  statute.  i         i 

not  necessary  to  specify  in  the  declaration  what  character  the 
person  making  the  insurance  bears^  namely — whether  con- 
'signor  or  consignee,  &c. ;  yet  having  averred  in  the  declara- 
tioni  that  they  answered  a  particular  description  mentioned  in 
the  statute,  they  were  bound  to  prove  it.    BeU  v.  Janson  (a). 
The  statute  b   ^  ^"^  Statute  S8  Geo.  3,  recites  in  the  preamble,  ''  that 
^^j^^^^^      it  had  been  found  by  experience  that  great  mischiefs  and  in- 
<«rarcfuw.         conveniences  had  arisen  to  persons  interested  in  ships,  and  to 
persons  using  commerce,  from  the  acts  of  25  Greo.  3,  c.  44, 
and  that  it  was  expedient  that  other  and  more  convenient 
rules  should  be  made  for  the  regulating  insurances  on  ships, 
&c«,  than  those  contained  in  the  said  statute,**  the  Court 
of  Common  Pleas,  in  the  case  of  Wolff  and  others  v.  Horn- 
castle  (6),  considered  themselves  bound  to  put  the  most  liberal 
construction  on  the  statute  that  the  words  would  bear.    This 
case  was  an  action  on  a  policy  of  assurance  brought  by  the 
plaintiffs,  by  their  names  and  firm  of  Messrs.  Wolffs  and 
Dorville,  **  as  well  in  their  own  names  as  for  and  in  the  name 
and  names  of  all  and  every  other  person  or  persons  to  whom 
the  same  did,  might,  or  should  appertain  in  part  or  in  all.*' 
The  defendant  underwrote  the  policy  for  200/. :  there  was  a 
total  loss. '  ''  The  first  count  of  the  declaration,  averred  that 
the  insurance  was  made  by  the  plaintiffs,  as  the  agents  of  one 
Jockum  Brink  Lund,  and  for  his  use  and  benefit ;  and  the 
plaintiffs,  at  the  time  of  the  making  thereof,  were  persons 
residing  in  Great  Britain,  and  did  make  the  policy  as  such 
agents,  and  the  style  and  firm  of  *'  Messrs.  Wolffs  and  Dor- 
ville,'* inserted  in  the  policy,  was  at  the  dme  of  the  making 
thereof,  the  usual  style  and  firm  of  the  firm  of  them  the 
plaintiffs,  and  that  Jockum  Brink  Lund  was  then  interested 
in  the  goods  to  the  amount  insured.     The  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  case. 
Judgineiit  of     BuUer^  J. — ''  It  was  a  real  bond  fide  transaction,  a  loss  has 
BvBer,  J.  ^     happened,  and  the  underwriter  now  chooses  to  say,  that  for 

(a)  1  M.  &  S.  201.  (6)  1  B.  &  P.  316. 
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want  of  a  strict  compliance  with  the  statute  28  Geo.  3^  he 
shall  be  excused  from  paying  the  money.  If,  however,  the 
defendant  can  bring  his  case  within  the  statute,  he  has  the 
right  to  do  so.  But  has  the  defendant  brought  his  case 
within  the  meaning  of  the  statute  t  Has  he  even  brought  it 
within  the  words  of  the  statute  ?  And  even  if  he  brought  it 
within  the  words  and  not  within  the  meaning,  I  should  be 
clearly  of  opinion  for  deciding  against  him ;  and,  in  so  doing, 
I  should  follow  the  directions  of  the  statute,  which  in  the 
last  clause  enacts,  *  that  every  policy  or  policies  of  insu- 
rance made  and  wrote  contrary  to  the  true  intent  and  mean" 
i^  of  thU  act,  shall  be  null  and  void."  Let  us  see,  then, 
whether  the  plaintiffs  do,  or  do  not,  come  within  any  of  the 
descriptions  of  persons  in  the  last  statute.  These  descrip- 
tions are/our — (1)  the  consignor;  (2)  the  consignee;  (3)  the 
person  receiving;  (4)  the  person  giving  the  order.  It  is  clear 
that  the  plaintiff's  are  not  the  consignors  :  but  I  am  not  so 
^^  that  they  are  not  the  consignees.  It  is  true  that  the 
goods  were  originally  consigned  to  another  person,  but  the 
<^ase  must  be  considered  as  it  stood  at  different  times :  though 
^he  Cudbear  Company  were  the  consignees  at  first,  it  does 
^^  follow  that  they  continued  to  be  so. 

''What  is  a  consignee  ?    A  person  residing  at  the  port  of  what  is  a  con- 
delivery,  to  whom  the  goods  are  to  be  delivered  when  they  "^"^^ 
arrive  there.     Lund  does  not  trust  the  Cudbear  Company 
^thout  securing  himself:  he  therefore  sends  the  bill  of  lading 
^othe  plaintiffs,  who  are  his  general  agents,  in  order  that 
he  may  be  secure  of  being  paid  for  his  goods.     If  the  Cud- 
licar  Company  had  received  the  goods,  they  would  have  been 
the  consignees,  but  they  refused  to  receive  them :  then  who 
was  entitled  to  receive  them  ?  to  whom  could  the  right  be- 
long but  to  the  persons  who  had  the  bill  of  lading,  and  who 
were  the  general  agents  of  the  consignor.    From  the  moment 
the  Cudbear  Company  refused  to  have  any  thing  to  do  with 
the  goods,  the  plaintiffs  became  the  consignees.    If  this  be  so 
there  is  no  objection  to  the  policy,  and  I  am  satisfied  I  do  not 
carry  this  instruction  too  far,  when  the  justice  of  the  case  is 
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with  the  pUintiffs.  But  there  arc  two  other  characters  men- 
tioned in  the  act.  The  next  is  the  person  who  receives  the 
order  to  insure ;  let  us  see  whether  these  plaintiffs  bad  not 
an  order  to  make  insurance.  The  goods  were  originally  in- 
tended for  the  Cudbear  Company,  but  they  were  sent  accom- 
panied with  a  letter,  which  stated  in  the  clearest  terms,  that 
Lund  intended  that  they  should  be  insured.  The  Cudbear 
Company  having  refused  to  take  the  goods,  could  the  plain- 
tiffs, who  were  the  general  agents  of  Lund,  could  any  man  of 
sense  read  his  letter  and  doubt  of  his  intentions  ?  In  giving 
hb  reasons,  he  says,  that  the  season  is  so  far  advanced,  he 
does  not  think  it  safe  to  send  the  goods  without  their  being 
insured.  The  plaintiffs  must  have  been  bUnd  if  they  had  not 
seen  it  was  his  intention  to  have  them  insured.  Then  what 
was  his  intention  ?  Why  that  they  should  be  insured.  It  is 
agreed  that  a  general  agent  has  a  right  to  exercise  his  dis- 
cretion for  the  benefit  of  his  principal :  he  must  act  on  the 
spur  of  the  occasion,  and  if  nothing  had  passed,  I  have  doubts 
whether  the  consignor  would  not  have  been  liable  to  pay  the 
premium.  But  the  plaintiffs  inform  the  consignor  of  their 
having  made  the  insurance,  and  he  highly  approves  their  acts, 
which  brings  the  case  within  the  maxim  that  '  omnis  rati- 
habitio  retrotrahitur  mandato  priori  scquiparatur.'  I  am  clear 
therefore,  that  the  plaintiffs  were  the  persons  who  received 
the  order  to  make  this  insurance  within  the  description  of  the 
act  of  Parliament.  But  there  is  still  another  character  to  be 
considered ;  the  statute  mentions  in  the  last  place,  the  person 
who  gives  the  order  to  make  the  insurance.  Now  in  my  opi- 
nion, it  is  impossible  to  state  a  case  that  comes  more  directly 
within  the  act  of  Parliament  than  this.  Who  were  the  per- 
sons immediately  concerned,  who  immediately  employed  the 
broker,  who  gave  the  immediate  order  for  insurance,  but  the 
plaintiffs  ?  It  appearing  therefore  that  they  come  within  the 
words  of  the  act  of  Parliament,  the  case  stands  clear  of  all 
objections,  and  is  in  law,  conscience,  and  justice  with  the 
plaintiffs."  The  other  Judges,  Heathy  J.,  Rooke,  J.,  con- 
curred.    Postea  to  the  |>laintiffs. 
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In  the  case  of  Lucena  v.  Crauford  (a),  in  error  in  the 
House  of  Lords,  from  the  Court  of  King's  Bencb^  the  action 
was  OD  a  policy  of  assurance,  and  the  first  count  averred  that 
the  king,  by  virtue  of  the  powers  vested  in  him  by  35  Geo.  3, 
c.  80,  had  issued  his  commission,  under  the  Great  Seal, 
directed  to  certain  commissioners,  naming  them  and  nominat- 
ing them  commissioners  for  the  purposes  mentioned  in  that 
act,  and  authorizing  them  to  take  into  their  possession  ships 
and  goods  belonging  to  subjects  of  the  United  Provinces, 
which  kad  been  or  migii  be  detained  in  or  brought  into  the 
ports  of  this  kingdom,  and  to  manage,  sell,  and  dispose  of 
the  same  to  the  best  advantage,  according  to  such  instruction 
as  they  should  receive  from  the  king  in  council.  Before  any 
declaration  of  war  against  the  United  Provinces,  one  of  his 
Majesty's  ships  took  several  Dutch  East  Indiamen,  and  carried 
them  into  St»  Helena  ;  the  commissioners,  with  the  consent  of 
the  Lords  of  the  Treasury,  insured  them  **  at  and  from  St. 
Helena  to  London.^*  War  was  soon  after  declared  against 
the  United  Provinces,  and  the  ships  were  finally  condemned 
as  prize  to  his  Majesty,  *'  as  having  belonged,  when  taken, 
to  the  subjects  of  the  United  Provinces,  since  become 
enemies."  Upon  a  loss  happening,  the  commissioners  de- 
clared on  the  policy,  and  averred  ^he  interest  to  be  in  the 
king.  The  verdict  was  found  for  the  plaintiffs  below,  and 
the  Lords,  on  the  writ  of  error,  decided  that  the  action  well 
lay. 

At  the  trial  the  Lord  Chief  Justice  EUenborough  directed 
the  jury  that,  upon  the  evidence,  the  plaintiffs  might  maintain 
the  issue  as  to  the  second  count,  and  that  his  Majesty,  at  the 
times  when  the  ships  and  goods  sailed  from  St.  Helena,  and 
when  the  policy  of  insurance  was  made,  and  from  thence  until, 
&c,  at  the  time  of  the  loss  of  the  Hovghley  and  Surcheance, 
had  an  insurable  interest  in  the  said  ships  and  goods ;  and 
fiiither,  that  if  any  of  his  Majesty's  subjects  make  an  insu-  If  any  of  hit 
nnce  for  the  benefit  and  on  account  of  his  Majesty,  his  jects' effect  for 
Majesty  may  adopt  and  ratijy  the  same  ;  and  that  the  insu-  {Jl^  ^j^ty°hU 

(a)  1  Taunt.  325.  • 
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Majesty  may  rance  in  the  second  count  was  adopted  by  his  Majesty.  And 
ra^  it  the  jury  found  their  verdict  for  the  plaintiffs  as  to  the  second 

county  with  £800  damages.  The  same  doctrine  was  laid 
down  in  the  case  of  Stirling  ▼•  Vaughan  {a). 
Wbcre  t  party  In  a  very  recent  case  in  the  Court  of  Exchequer,  of 
h^'mtcrertm  Powles  and  Others  ▼•  Innes  (6),  a  question  was  discussed  and 
Jftei^l^'iir^  settled  by  the  Court  (consisting  of  Lord  Abinger,  C.  B.. 
made  a  policy    Parke\  B.,  and  Gumej/f  B.,)  whether  an  assured,  who  assigns 

of  ingurance  on  i.-    •    i.         ^  •  l*  i        a.  i  •  %•         m» 

them,  he  can  away  his  interest  m  a  ship  or  goods,  after  makmg  a  policy  of 
l^onW  b  rae  '"^urance  upon  them,  could  sue  upon  the  policy ;  and  it  was 
caie  (a«  a         Jield  by  the  Court  that  he  could  sue  only  in  one  way,  viz., 

trustee)  where 

the  policy  b  as  a  trustee  for  the  assignee,  in  a  case  where  the  policy  is 
him  hy  agree-  handed  over  to  him,  upon  the  assignment.  Lord  Abinger 
ment  on  the      says, — "  The  contract  of  insurance  was  originally  only  a 

assignment.  -^  *  ^  ... 

contract  of  wager;  since  the  Legislature  has  adopted  it,  it  is 
a  contract  of  indemnity  onlt/y  and  nobody  can  recover  who  is 
not  really  interested.  The  policy  is  but  a  '  chose  in  action,' 
and  cannot  pass  merely  by  the  assignment  of  the  ship.**  And 
Parke,  B.,  says, — **  If  the  policy  had  been  handed  over  with 
the  bill  of  sale,  or  there  had  been  an  order  to  the  brokers  to 
hand  it  over,  the  case  would  be  different — then  the  parties 
might  sue  as  trustees  for  the  purchaser ;  but  we  cannot  infer 
that,  no  facts  being  stated  in  the  case  to  warrant  such  an 
inference"  (c). 

In  the  case  of  Palmers.  Marshall  (r/),  where  it  was  alleged 
in  the  declaration  that  the  plaintiff*,  by  M'Ghie  and  Page 
(his  agents  in  that  behalf),  caused  to  be  made  a  certain  policy 
of  insurance,  it  was  held  by  the  Court  of  Common  Pleas  that 
it  was  necessary  for  the  plaintiff  to  prove  that  M'Ghie  and 
Page  were  his  agents.  Upon  this  act  it  has  also  been  held 
that  it  is  not  necessary,  where  a  policy  is  made  by  an  agent, 
to  add  the  word  agent,  or  any  other  description,  to  his  name 
in  the  policy  itself  {e) ;  and  it  has  also  been  decided  that  a 

(a)  1 1  East,  623,  post.  (d)  8  Bing.  82. 

(A)  11  M.  &  W.  10.  ie)  I)e  Vignier  v.  Swanson,  B.  R. 

(c)  See  Sutherland  r.  Pratt,  12      Mich.  39  Geo.  3.  Park  Ins.  17. 
M.  &  W.  16,  and  post,  sac.  iv. 
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0 

policy  made  by  a  broker ^  describing  himself  therein  as  agents 

has  sufficiently  complied  with  the  requisition  of  the  statute. 

It  is  to  be  presumed,  after  verdict,  that  the  plaintiff  fell  within 

one  or  other  of  the  descriptions  in  the  act  (a).    And  Lord 

Ettenborough  held  at  nisi  priuSg  that  an  allegation,  both  in 

the  policy  and  the  declaration,  that  the  policy  was  made  for 

the  plamtiffs  by  the  firm  A.  B.  C,  was  satisfied  by  proof  that 

it  was  made  by  the  firm  A.  &  B.,  there  being  two  firms 

harag  two  members  in  common,  Dickson  ▼•  Lodge  (6). 

Before  the  passing  both  of  25  Geo.  3,  and  28  Geo.  3,  it  Before  tbe 
was  decided  that  the  husband  of  a  ship  had  no  right  to  ^ibehus-'* 
insure  for  any  part-owner,  without  his  particular  direction,  ^^^^^ 
nor  for  all  the  owners  in  general,  without  their  general  direc-  "got  to  insure 
tioD,  or  something  equivalent  to  it,  French  v.  Backhouse  (c).    owner  without 
But  it  has  recently  been  held  in  the  case  of  Robinson  and  ^^^^ 
omlher,  Assignee,  ^c,  v.  Gleadow  and  others  (d),  that  where  ^^  ^^  <J»« 

owners  ni 

one  of  several  part-owners  of  a  ship,  and  who  was  the  manag-  general,  with- 
ing  owner,  without  any  express  authority  from  the  others,  JJj  directioiu*" 
effected  a  joint  insurance  upon  the  entire  ship,  charging  the 
premium  and  commission  in'  the  ship's  accounts,  which  were 
open  to  the  inspection  of,  and  were  actually  inspected  by,  the 
other  owners,  and  not  objected  to,  the  jury  were  warranted 
in  finding  that  the  managing  owner  had  a  joint  authority  to 
make  an  insurance  for  the  whole ;  and  that  all  the  owners 
were  liable  to  the  amount  of  the  premium  and  commission, 
notwithstanding  the  credit  was,  in  the  first  instance,  given  to 
tbe  managing  owner  alone,  it  appearing  that  the  broker  was 
ignorant  of  the  name  of  the  other  owners.     And  if  part- 
owners  of  a  ship,  be  in  partnership  generally,  an  order  to 
insure  given  by  one,  renders  aU  liable,  Hooper  v.  Lusby  (e). 
This  first  section,  which  is  now  concluded,  treats  solely  of 
the  first  sentence  in  the  policy,  which  was  taken  as  the  head 

(a)  Bell  r.  Gilson,  1  B.  &  P.  345.  Wrangbam,    coram   Kenyon,   sit. 
Mellish  V.  BeU,  15  East,  4.  Guild.  H.  T.  1790,  Abbott  on  Ship. 

(b)  1  Stark.  226.  p.  92,  6tb  edit. 

(c)  5  Burr.  2727.    Bell  o.  Hum-  ((/)  2  Scott,  250 ;  2  B.  N.  C.  156. 
phhes,    2   Stark.   345.      Ogle    o.  (e)  4  Camp.  66. 
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of  this  section,  and,  which  the  reader  will  obsenre,  called 
upon  me,  according  to  the  plan  I  have  proposed,  merely  to 
state  briefly  the  persons  capable  of  being  the  assured  in  the 
policy  of  insurance,  and  what  rules  have,  by  Legislative  enact- 
ments, been  laid  down  to  restrict  such  parties  who  legally 
can  sue  on  the  policy  to  those  persons  alone  who  answer  the 
several  descriptions  mentioned  in  the  act  of  Parliament,  in 
every  case  of  a  contract  of  insurance  made  by  the  assured, 
or  his  agents,  with  the  assurers.  Let  us  now  proceed  to  the 
next  immediate  words  of  the  policy. 


SECTION  IL 


"  LOST   OR   NOT   LOST." 


The  words  These  words  **  lost  or  not  lost,**  which   follow  the  word 

loit**  wc  TeiT     **  insured"  in  the  policy,  are  words  of  the  greatest  importance 
imporunt         jjj  ^jjjg  contract ;  and  they  are  peculiar  to  English  policies, 

and  are  not  inserted  in  the  policies  of  foreign  countries  (a). 
They  are  certainly  very  hazardous  for  the  underwriters; 
for  their  meaning  and  purport  are,  ^'  that  if  the  ship  or  goods 
should  be  lost  at  the  time  of  the  insurance,  still  the  un- 
derwriter, provided  there  is  no  fraud,  is  liable.  (6)  These 
"words'*  of  this  instrument  have  been  used  in  practice  by 
the  merchants  and  underwriters  of  this  country,  till  they 
have,  at  length,  formed  a  material  clause  in  the  policy ;  and 
the  effect  of  them  on  the  parties  to  the  contract,  is  fully  up- 
held by  the  Courts  of  law.  In  the  practice  and  law  of  marine 
insurance,  the  assured  makes  no  assurance  to  the  under- 
writer, that  at  the  time  of  making  the  policy,  the  ship  or 
goods  are  safe,  or  even  in  existence  at  that  moment.  This 
might  appear  at  first  sight  too  hazardous  for  the  under- 
writers ;  but  it  must  be  borne  in  mind  the  value  of  the  amount 
of  the  premiums,  of  the  great  number  of  the  insurances 

(a)  Roccus,  No.  175;  5  Burr.         (b)  MoUoy,  b.  2»c.7>  8.5.    See 
2S02.  the  case  of  Blackhurst  o.  Cockrcll, 

Trin.  T.  29  Geo.  3,  3  T.  R.  360. 
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tbeyunderwiite,  not  one  of  which  premiumsi  one  may  venture 
to  layy  oat  of  a  hundred,  is  paid  under  such  circumstances, 
tbit  the  assured  are  by  law  enabled  to  recover  them  back 
iroiD  the  underwriters. 

If  the  loss  has  happened  at  the  time  of  the  execution  of  If  thecomin- 
tbe  policy,  to  the  knowledge  of  the  assured :  or  if  the  under-  happened  at  " 
writer  knows  at  the  time  he  subscribes  the  policy  of  the  safe  ^^^^thl  in- 
irrif al  of  the  vessel,  it  is  clear  that,  in  both  these  cases,  the  »«rance  to  the 

knowledges 

pwcy  would  be  void  on  the  ground  ot  fraud.    There  is  a  oneonA^oftho 
recent  decision  in  the  Court  of  King's  Bench,  in  the  case  of  pd^ls  wid 
Mead  v.  Davison,  (o)  in  which  the  question  of  law  arose,  of  jw^J^''^ 
bow  hv  the  circumstance  of  both  parties  to  the  contract 
bebg  acquainted  with  the  loss  at  the  time  of  executing  the 
policy,  had  an  eflect  upon  the  contract ;  and  the  Court  held  1*b«^  >>. 
that  there  was  nothing  illegal  in  an  underwriter,  who  had  in  an  under- 
received  the  consideration  for  entering  into  the  contract,  J^vedthe 
execntinff  it  afterwards  with  a  full  knowledge  to  both  himself  !>«?"»"«.  "c- 

®  °  cunng  aiter- 

and  the  assured,  that  the  loss  had  actually  happened.    Lord  wards  the 
Demnan,  C.  J.,  in  delivering  the  judgment,  says,  '^The  case  m\  knowledge 
of  £flr/  of  March  v.  Pigot  (6),  is  a  direct  authority  in  favour  Se^i^*^ 
of  the  riffht  to  recover,  if  the  loss  had  been  known  to  neither  ^}^e  io«» , 

.  j»  •11*  A  "•**  happened 

party  at  the  time  of  executmg  the  policy.     According  to  that  at  the  time. 


,  and  indeed  on  the  plainest  general  principles,  if  the  loss 
had  been  known  to  the  assured  only,  the  policy  would  have 
been  void.  But  no  case  has  determined  that  «n  underwriter, 
vho  chooses  to  execute  a  policy  with  full  knowledge  that  the 
Ion  has  actually  happened,  may  not  be  bound  by  it.  His 
OMidoct  might,  indeed,  appear  extraordinary,  if  it  were  not 
dear  that  he  had  a  good  legal  consideration  for  entering  into 
tbe  contract,  viz.,  the  payment  of  the  premium  which  may 
be  regarded  as  a  price  actually  given,  and  received  for  the 
imderwriter'a  indemnity  against  the  contingency  which  has 
luppeoed.  The  assured  has  bought  and  paid  for  the  under- 
*nter  8  promise  to  indemnify.  If  his  ship  had  arrived  safe, 
Aeimderwriter  would  have  kept  the  whole  premium ;  though 

(a)  3  A.  &  E.  303.  (6)  5  Burr.  2802. 
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she  has  perished,  he  cannot  be  relieved  from  bis  agreement 
Equity  would  have  compelled  him  to  execute  the  formal 
policy :  in  voluntarily  executing  it,  he  has  only  performed  a 
manifest  duty,  and  cannot  now  retract  the  obligation.** 

A  very  recent  case  (argued  in  the  Court  of  Exchequer, 
H.  Vacation,  IMS) ^oi Sutherland  v.  Pratt  (a),  maybeconve- 
niently  mentioned  in  this  place  as  very  applicable  to  the  sub* 
ject.  The  facts  will  be  sufficiently  gathered  for  our  purpose, 
from  part  of  the  judgment  of  the  Court  delivered  on  a  sub- 
sequent day. 
A  party  maj  Parke ^  B. — *'  In  this  case  the  plaintiff  declares  in  the  usual 
make  an  asso-    form  that  he  caused  to  be  made  a  policy  of  assurance,  pur- 

rance  on  goods  '  r        j  »   r 

«'  lost  or  not  porting  thereby  *  that  Boggs,  Taylor  and  Co.,  as  well  in  their 
he  may  have  own  name,  as  for  all  persons  to  whom  the  same  did^  mighty 
interest  in  ihem  ^^  should  appertain,  made  assurance,  and  caused  themselves 
after  a  partial    and  them  to  be  assured  with  the  General  Maritime  Assurance 

loss,  unless  he  .  /•  t>       i  x  » 

bought  them  Company,  lost  or  not  lost,  from  Bombay  to  London,*  '  upon 
ledge%rthe'  ^"J  ^^"^  of  goods  and  merchandise,  &c.,  ^'beginning  the 
^'*™^^'  adventure  upon  them  from  the  loading  thereof  on  board  the 

ship,  until  her  arrival  and  landing  of  the  goods."  The 
insurance  was  declared  to  be  on  360  bales  of  cotton.  The 
declaration  then  stated  the  admission  in  the  policy,  that  the 
premiums,  &c.,  mutual  promises,  &c.  The  declaration  then 
avers,  that  the  goods  were  loaded  at  Bombay,  and  then 
(which  is  not  in  the  usual  form),  that  the  plaintiff  ira^  *'  dur* 
ing  the  voyage"  interested  in  the  goods,  in  the  policy  men^ 
tioned,  and  so  loaded,  to  a  large  amount  to  wit,  the  amount 
insured,  and  that  the  said  assurance  was  made  for  his  use 
and  on  his  account.  The  ship  is  then  stated  to  have  been 
damaged  by  perils  of  the  sea,  and  the  goods  thereby  da- 
maged, and  rendered  of  no  use  to  the  plaintiff,  &c.  To  this 
declaration  the  eighth  plea  alleged  (which  is  the  only  plea  we 
shall  refer  to  at  present)  **  that  although  the  plaintiff  acquired 
an  interest  in  the,  goods,  after  the  commencement  of  the 
voyage,  to  the  amount  insured,  yet  the  goods  were  damaged, 

(a)  1 1  M.  &  W.  296. 
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and  diminished  in.  tise  and  value  before  the  plaintiff  acquired 
wkad  any  interest  therein,  and  not  after.**  To  this  plea 
thert  was  a  general  demurrer,  which  raises  the  only  question 
OD  the  merits  of  the  case,  the  others  being  mere  matters  of 
fens.  We  are  of  opinion  that  the  eighth  plea  contains  no 
auwer  to  the  declaration.  The  plea  admits  expressly  that 
the  plaintiff  had  during  the  voyage  an  interest  in  the  goods 
OD  board,  to  the  amount  insured  therein;  and  it  admits  im- 
pEedly  (for  it  does  not  deny  that  allegation),  that  the  in- 
flinmce  was  made  for  the  use  and  benefit  and  on  the  account 
of  the  pUuntiff,  against  any  loss  in  respect  of  that  interest,  by 
loy  of  the  perils  insured  against.    This  being  admitted,  the  1^ »  ^^  answer 

,  to  an  action  on 

anple  question  is,  whether  it  is  any  answer  to  an  action  on  a  a  policy  on 
policy  on  goods  **  lost  or  not  lost,**  that  the  interest  in  them  ^^t  lost,"  tha^ 
WIS  not  acquired  until  after  the  loss.    We  are  of  opinion  *J®  interwt  in 

*  ^*^  them  was  not 

that  it  is  Dot.     Such  a  policy  is  clearly  a  contract  of  indem-  acquired  till 

nitj  against  all  past  as  well  as  all  future  losses,  sustained  by 

the  assured  in  respect  to  the  interest  insured.    It  operates  in  ^och  a  policy 

IS  a  contract  of 

jost  the  same  way  as  if  the  plaintiff  having  purchased  goods  indemnity  for 

T\JUt^  Afl  WC^ll    Aft 

It  lea — the  defendants  for  a  premium,  had  agreed  that  if  the  ^^3^^  losses. 
goods  had  at  the  time  of  the  purchase  sustained  any  damage 
bf  perils  of  the  sea,  they  would  make  it  good.    The  plea 
Aeiefore  is  bad  in  substance. 


SECTION  IIL 

"  AT  AND   FROM  ." 

These  wordfs  ''  at  and  from ,**  in  the  policy,  are  intended  «'  At  and  from 

to  represent  the  name  of  the  place  at  which  the  ship  and  the  ^ 
goods  which  are  laden  upon  her  sets  out  on  her  voyage,  to 
vUcb  she  is  bound :  as,  for  instance,  ^^  at  and  from  Bombay 
to  London^  And  this,  according  to  the  statement  of  the 
hte  Mr.  Justice  Park,  in  his  valuable  treatise  (a),  '*  has 
ihrays  been  held  to  be  necessary  in  the  policy,  at  least  for 
apirards  of  two  centuries,  and  must  be  so,  on  account  of  the 

(a)  Park  Ins.  31. 


•» 
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evident  uncertainty  which  would  follow  from  a  contrary  prac- 
tice,  as  the  assured  would  never  know  what  the  risk  w^ 
which  he  had  undertaken  to  insure.** 

MoUoy  has  laid  down  this  doctrine  that,  ''  if  a  ship  be 
insured  from  London  to  ,  a  blank  being  left  in  the  policy, 
by  the  lader  of  the  goods,  to  prevent  a  surprise  by  to  enemy, 
and  if,  in  her  voyage,  she  happen  to  be  cast  away — though 
there  be  private  instructions  for  her  port — yet  the  assured 
must  sit  down  with  his  loss,  by  reason  of  the  uncertainty/' 
He  cites  the  case  of  Monsieur  Gourdan,  governor  of  Calais, 
which  was  decided,  by  the  commissioners  of  assurance  at 
Rouen,  against  the  assured ;  because,  although  the  bills  of 
lading  truly  declared  the  quantity  and  quality  of  the  goods, 
the  port  of  the  shifts  discharge  was  left  blank,  on  account  of 
the  war  which  was  then  existing  (a).  Such,  also,  is  now  the 
law  and  usage  of  merchants  (&). 

SECTION  IV. 

"  UPON    ANY  KIND   OF   OOODS   AND   MERCHANDISES.'* 

"  Upon  any  The  above  words  will  lead  us  into  the  inquiry  as  to  what 

^^mJS^     description  of  "goods  and  merchandises "  may  form  the  sub- 
^*^-*'  ject  of  marine  insurances  when  laden  on  ships.     Magens  (c), 

in  his  enumeration,  includes  the  freight  or  hire  of  ships  under 
these  words.  This,  however,  as  well  as  others  which  we 
shall  see  are  capable  of  being  the  subject-matter  of  the  in- 
surance, can  scarcely  be  said  to  come  under  the  terms  "  goods 
and  merchandises,**  unless  "goods**  are  intended  to  include 
all  descriptions  of  "  chattels  personal  ;*'  and  it  is  usual  to  spe- 
cify some  kinds  of  the  property  to  be  insured  by  their  proper 
names,  for  in  many  instances  the  risk,  and,  of  course,  the 
premium,  would  be  greater.  Horses,  and  other  live  and 
valuable  animals,  which  would  probably  come  under  the  de- 
nomination of  "  goods"  in  the  policy,  are,  however,  generally 
declared  to  be  such  kind  of  goods  somewhere  in  the  policy. 

(a)  Molloy,  b.  2,  c.  7,  8.  U.        (6)  Park,  31.        (c)  Magens,  4. 
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We  win  now  commence  stating  some  of  the  particular  kinds 

of  things  or  property  which  are  not  by  law,  or  rather  by  the 

use  of  merchants,  considered  to  come  under  the  general  term 

of  "goodsy**  and  not  to  be  included  by  them.     Thus  boU  Bottomry  and  /* 

Umry  and  respondentia,  which  are  peculiar  kinds  of  property,  b^iT^  /' 

nay  be  the  subject  of  marine  insurance,  but  in  the  policy  it 

must  be  particularly  stated  to  be  respondentia  interest;  for  it 

has  ?ery  long  been  decided  by  a  case  of  Glover  ▼•  Black  (a), 

that,  on  a  general  policy  '^on  goods,**  the  assured  cannot 

recover  money  lent  on  bottomry  J*    The  action  was  upon  a 

policy  of  insurance  **  on  goods  and  merchandises"  loaden,  or 

to  be  loaden,  aboard  the  Denham^  W.  Tryon,  commander, 

stand  from  Bengal  to  any  parts  or  places  in  the  East  Indies^ 

DDtil  her  safe  arrival  in  London.     The  evidence  was,  that, 

before  the  signing  of  the  policy,  the  plaintiff  had  lent  Captain 

Tryon^  upon  the  goods  then  loaden,  or  to  be  loaden,  on  board 

the  said  ship,  on  account  of  the  said  Captain  Tryon^  the  sum 

of  £764,  at  respondentia,  for  which  a  bond  was  executed  in 

the  usual  form  ;   that  the  ship,  at  the  time  of  the  loss,  had 

goods  and  merchandises  on  board,  the  property  of  Captain 

Tryon^  of  greater  value  than  all  the  money  he  had  borrowed; 

that  the  ship  was  afterwards  burnt,  and  all  the  goods  and 

merchandise  were  totally  consumed  and  lost     Upon  these 

&cts  the  question  was,  whether  the  plaintiff  could  recover  ? 

This  case  was  argued  at  the  Bar ;  the  Court  took  time  to 

consider  it,  and  were  unanimous  in  their  determination. 

Lord  Mansfield. — **  I  inclined  at  the  trial,  and  since  upon 
the  argument,  to  support  this  insurance,  being  convinced  that 
it  is  £ur,  and  that  the  doubt  has  arisen  by  a  slip^  in  omitting 
to  specify  (as  it  was  intended  to  have  been  done)  that  this 
was  a  respondentia  interest.  The  ground  of  supporting  this 
bsorance,  if  it  could  have  been  supported,  was  a  clause  in 
the  19  Geo.  2^  c.  37|  s.  5,  which,  as  to  the  purpose  of  insu- 
noce,  considers  the  borrower  as  having  a  right  to  insure  only 
fcr  the  surplus  value,  over  and  above  the  money  he  has  bor- 
rowed at  respondentia.    Yet  we  are  all  satisfied  that  this  act 

(a)  3  Burr.  1394 ;  1  Black.  405. 
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of  Parliament  never  meant  or  intended  to  make  any  alteration 
in  the  manner  of  insurances :  its  view  was,  to  prevent  ganung 
or  wagering  policies,  where  the  assurer  had  no  interest  at  all; 
and  if  the  lender  of  money  at  respondentia  were  to  be  at 
liberty  to  insure  for  more  than  his  own  interest,  it  would  be 
a  gaming  policy ;  for  it  is  obvious  that,  if  he  could  insure  all 
the  goods  and  his  respondentia  interest  besides,  this  would 
amount  to  an  insurance  more  than  his  whole  interest.  In 
describing  respondentia  interest,  the  act  gives  the  lender 
alone  a  right  to  make  insurance  on  the  money  lent :  so  that 
the  act  left  it  on  the  practice.  I  have  looked  into  the  prac^ 
tice,  and  I  find  that  bottomry  and  respondentia  are  a  parti- 
cular species  of  insurance  in  themselves^  and  have  taken  a 
particular  denomination.  I  cannot  find  even  a  dictum  in  any 
writer,  foreign  or  domestic,  that  the  respondentia  creditor 
may  insure  upon  the  goods,  as  goods.  I  find,  too,  by  talking 
with  intelligent  persons,  very  conversant  in  the  knowledge 
and  practice  of  insurances,  that  they  always  do  mention  re- 
spondentia  interest  when  they  mean  to  insure  it.  It  might 
be  greatly  inconvenient  to  introduce  a  practice  contrary  to 
general  usage,  and  there  may  be  some  opening  to  fraud,  if  it 
be  not  specified.  The  ground  of  our  resolution  is,  *  That  it 
b  now  established,  as  the  law  and  practice  of  merchants,  that 
respondentia  and  bottomry  must  be  specified  and  mentioned 
in  the  policy  of  insurance.'" 

A  bottomry  bond  usually  expresses  on  the  face  of  it,  that 
the  lender  takes  upon  himself  the  perils  of  the  voyage:  but  it 
is  not  necessary  that  this  should  be  express  and  tit  terms;  it 
is  sufficient  if  the  fact  can  be  collected  from  the  language  of 
the  instrument,  considered  in  all  its  parts,  and  therefore  a 
declaration  in  an  action  of  insurance  declared  on  a  bottomry 
bond,  is  supported  by  an  instrument  of  such  description. 
Thb  was  held  in  the  case  of  Simonds  v.  Hodgson  (in  error 
from  the  Common  Pleas),  (a)  Lord  Tenterden,  C.  J.,  in 
delivering  the  judgment,  said,  **  This  case  came  before  us  by 

(a)  3  B.  &  Ad.  50.  See  also  the  and  see  the  form  of  tfie  bond  at 
fuU  report  of  the  jadgment,  p.  56,     p.  51. 
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writ  of  error  from  the  Court  of  Common  Pleas,  wherein  upon 
I  demurrer  to  the  declaration,  judgment  was  given  for  the 
defendant.  The  declaration  was  upon  a  policy  of  insurance 
in  the  common  form,  declared  to  be  on  '  bottomry,'  free 
from  average,  and  without  benefit  of  salvage.  The  decla- 
ration sets  forth  the  instrument  of  bottomry,  with  proper 
iferments  to  connect  that  with  the  policy.  Upon  the  argu- 
ment before  ua  it  was  insisted  in  behalf  of  the  plauitiffs,  that 
the  instrument  set  out  in  the  declaration,  was  an  instrument 
of  bottomry,  in  the  proper  and  legal  sense  of  that  word,  in 
which  the  lender  takes  upon  himself  *  the  risk  of  the  voyage* 
On  this  point  we  are  all  satisfied  that  the  judgment  ought  to 
be  for  the  plaintiffs." 

But  it  does  not,  therefore,  foUou>  that  **  special  interests" 
m  '^  goods  ^  may  not  be  recovered  under  the  common  form  of 
an  insurance  upon  ''  goods :"  and  Lord  Man^ld  himself,  at 
the  end  of  his  judgment  in  Glover  v.  Black,  expressly  re- 
serfea  both  himself  and  the  Court  from  having  laid  down 
suck  a  general  rule  (a).    We  have  seen  that  according  to 
S8  Geo.  3,  c.  56,  not  only  the  persons  who  are  interested  in 
the  assurance  in  "  goods,"  but  likewise  the  consignor  or  con* 
signee,  may  declare  on  such  a  policy  on   goods,  without 
stating  their  character  in  the  policy"    And  see  the  case  of 
Wolff  "7.  Homcastle  (6),  to  which  we  have  already  referred 
at  some  length  (c.)    And  generally  it  is  necessary  to  state  Generally,  it  m 
aeewrately ''  the  subject-matter^  of  the  insurance,  but  it  is  not  ^^^tTaXwateig 
essential  to  state  the  ''particular  interest''  which  the  assured  ^^C!!!^ 
has  m  it.    Thus,  a  person  who  has  several  interests  in  a  ^^^^»  ^^  >^  '^ 

.  «    1        "^  ettential  to 

eargo,  vu,  aa  partner  m  seven-sixteenths,  as  consignee  of  the  ttauikieintertti 
whole;  and  as  having  a  lien  as  factor  on  the  whole  for  ruiSlhis  **" 
sdvttnees :  may  protect  them  all  by  one  insurance,  without 
stating  m  the  policy  the  number  or  nature  of  his  interests  (d). 
In  the  recent  case  of  Crowley  v.  Cohen  (e),  which  was  an 
action  on  a  policy  of  insurance  on  ''goods  "  made  by  carriers ; 

(«)  3  Burr.  1401.  (<Q  Camithers    v,  Sheddon,   6 

W  1  B.  &  P.  316.  Tkunt.  14. 

(e)  AMte,  p.  4.  (e)  3  B.  &  Ad.  478. 
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it  was  objected  for  the  defendants  that  the  policy  which  pur- 
sued the  ordinary  form^  did  not  cover  the  interest  of  the 
plaintiffs,  since  it  purported  to  protect  goods  against  the 
usual  risks  to  which  the  owners  of  goods  are  liable ;  whereas, 
the  loss  alleged  was  one  arising  out  of  the  plaintijPs  liability 
as  carriers^  to  risks  to  which  carriers  are  liable. 

Lord  Tenterden. — "  It  is  objected  that  this  policy  is  not 

framed  so  as  to  cover  '  the  interest '  in  respect  of  which  the 

plaintiffs  claim.    But  I  agree  in  the  proposition  laid  down 

in  the  argument  on  their  side,  that  although  the  subject^ 

matter  of  the  insurance  must  be  properly  described^  the 

nature  of  the  interest  may  in  general  be  left  at  large.     Here 

the  subject-matter  is  very  sufficiently  described,  and  the 

policy  shows  that  the  sum  to  be  received  in  case  of  loss,  was 

to  be  for  further  consideration^  *  as  interest  might  appear  to 

be  hereafter.*    The  instrument  is  not  artificially  framed — it 

would  have  been  better  if  it  had  expressly  shown  that  the 

object  was  to  indemnify  the  plaintiffs  as  carriers,  still  I  think 

it  is  sufficient  (a).    And  in  the  case  of  Licras  v.  Hughes,  (6) 

Lord  Mansfield  says,  *  insurance  is  a  contract  of  indemnUy^ 

some  interest  is  necessary ^  but  not  any  '  particular  form  of 

interest;  it  does  not  depend  upon  a  vested  formal  interest.** 

An  interest  in       Although  the  decision  in  Glover  v.  Black  has  been  always 

can«dby\he    upheld,  yet  in  a  subsequent  case  before  Lord  Mansfield,  of 

SeoU  fW  *^  ^^^8^y  ^«  Christie  (c),  it  was  ruled  that  money  expended  by 

for  which  he      the  Captain  for  the  use  of  the  ship,  and  for  which  respon^ 

tpo^ntia  in.    dentia  interest  was  charged,  might  be  recovered  under  an 

J^^JJIJJ^^  insurance  on  "  goods,  specie,  and  effects,"  provided  the  usage 

«^  *£^^       of  the  trade,  which  in  matters  of  insurance  is  always  of  great 

specie  and        weight,  sanctions  it.    This  case  was  an  action  upon  a  policy 

captain  on        of  insurance  on  **  goods,  specie,  and  effects  **  of  the  plaintiff; 

Srihe*^*  ^  ^^^  ^*^8  *'^^  ^^®  captain,  on  board  the  ship :  the  plaintiff 

solely  of  the      claimed  under  that  insurance,  money  expended  by  him  in  the 

usage  of  the  a    i 

indui  trade.       course  of  the  voyage  for  the  use  of  the  ship,  and  for  which 

(fl)  See  Palmer  r.  Pratt,  2  Bing.         (c)  B.  R.'Trin.  24  Geo.  3.    Park 
185.  Ins.  10. 

(6)  Park  Ins.  569. 
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he  charged  respondentia  interest.  Lord  Mansfield  said  as 
to  the  question,  whether  the  words  ^'  goods^  specie^  and 
effects,**  extended  to  this  interest,  I  should  think  not,  if  we 
were  to  consider  only  the  words  made  use  of.  But  here  is 
in  express  usage  which  must  govern  our  decision.  A  great 
many  captains  in  the  East  India  service  swear,  that  this  kind 
of  interest  is  always  insured  in  this  kind  of  way.  I  observe 
the  person  insured  here  is  the  captain.*' 

Secondly :  it  has  been  held  that  the  master's  clothes,  or  The  master's 
the  ship's  provisions,  do  not  come  under  the  term  "  goods  ;**  gWs^rol^-  * 
Dor  "goods'*  lashed  on  deck^  unless  sanctioned  by  usase.        "°"^  do  not 

**  ...  .1  come  under  the 

In  the  case  oiRoss  v.  Thwaiiet  Sit.  after  Hil.  16  Geo.  3,  at  term  *<  goods** 
Gtuldhall  {a\  the  action  was  brought  upon  a  policy  of  insurance  ^^  on  deck, 
of  "  the  captain's  goods'*  for  six  months  certain.    The  loss  ^^^  ^'''" 
proved  was  chiefly  for  "goods  lashed  on  deck^  and  the  uMge- 
''captain's  clothes"  and  the  "ship's  provisions."  It  was  proved 
by  an  underwriter  and  a  broker,  that  none  of  those  things 
are  within  a  general  poUcy  "  on  goods ;"  for  the  risk  was 
greater,  as  to  goods  lashed  on  deck,  than  other  goods :  and  a 
policy  means  only  such  **  goods^  as  are  merchantable,  and  a 
part  of  the  cargo.    They  also  swore,  that  when  goods  like 
the  present  are  meant  to  be  insured,  they  are  always  insured 
by  name,  and  the  premiyan  is  greater.    Lord  Mansfield  said, 
lie  thought  it  consistent  with  reason,  and  understood  the 
fuagewas  so:  therefore  he  advised  the  plaintiff  to  withdraw 
a  juror,  the  premium  having  been  paid  into  Court,  to  which 
lie  consented. 

And  in  another  case  Mr.  J.  Chambre  and  a  special  jury,  <*  Good*** 
dedded  that  "  goods  slowed  on  deck,""  were  not  within  a  ^^JnthTn  *'"* 
general  policy  on  "  goods."    Backhouse  v.  Ripley.  Sit.  after  ^'^^^fJ^' 

IGch.  1602,  in  C.  P.  (6).  Zleusanc^ 

But  where  there  was  an  insurance  on  "forty  carboys  of 
mtfud* it  was  held  to  be  sufficient,  that  they  were  carefully 
''stowed  on  deck,**  that  being  a  usual  place  for  that  commo^ 
ity,  without  informing  the  underwriter  of  it ;  and,  although 

(«)  Park  Ins.  23.  {ff)  Park  Ins.  24. 
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it  was  usual  sometimes  to  bed  them  in  sand  in  the  hold. 
De  Costa  t.  Edmonds{a.)  The  Court  afterward  confirmed  the 
decision  at  Nisi  Prius  (b).  And  in  the  recent  case  of  Gould 
T«  Oliver  (e),  it  has  been  decided  that  the  oumer  of  a  cargo 
of  timber  "  laden  on  deck^  pursuant  to  the  custom  of  the 
particular  trade,  was  entitled  to  contribution  from  the  ship- 
owner in  the  case  of  a  "  general  average."  A  subsequent 
action  was  brought  by  the  plaintiffs  against  the  shipowner  on 
the  charter-party,  in  which  the  plaintiffs  had  a  yerdict  with 
general  damages.  The  reader  is  referred  to  the  full  report 
of  this  case,  when  cause  was  shown  in  the  Common  Pleas, 
against  a  rule  which  had  been  obtwied  for  a  new  trial  (ef) ; 
,  he  wiU  find  in  this  case  the  subject  of  the  ''  loading  of  a 

deck  cargo,"  and  the  practice  and  usage  relating  thereto, 
fully  discussed  by  the  argument  at  the  Bar,  with  reference  to 
the  evidence  given  at  the  triaL  As  the  case  was  not  on  a 
policy  of  insurance^  I  must  content  myself  with  a  few  obser- 
vations, copied  from  the  judgment  of  Lord  C.  J.  JtndaL 
He  begins  by  stating,  ''  thb  was  an  action  of  assumpsit  on  a 
charter-party,  made  between  the  defendant  therein  described 
as  the  owner  of  the  ship,  called  the  '  Christopher/  then  lying 
at  London,  of  the  one  part,  and  the  plaintiffs  therein  described 
as  merchants  of  the  other  part,  whereby  it  was  agreed  that 
the  ship  should  sail  with  all  convenient  speed  to  Quebec^  or 
as  near  thereto  as  she  could  safely  get,  and  there  load  from 
the  factors  of  the  plaintiff,  a  full  and  complete  cargo  of  pine 
timber  deals,  &c.>  *  not  exceeding  what  she  could  reasonably 
stow  and  carry  aver  and  above  her  tackle,^  &c.  The  decla- 
ration assigned  three  breaches:  Jirst,  'that  the  defendant 
would  not  load  in  and  on  board  the  said  ship,  a  full  and  com- 
plete cargo,  not  exceeding  what  she  could  reasonably  stow 
and  carry,  over  and  above  her  tackle,  &c. ;  but  on  the  con- 
trary, '  loaded  on  board  the  ship  a  cargo,  much  exceeding 
what  the  said  vessel  could  reasonably  stow  and  carry  over 

(a)  4  Camp.  142.  and  see  the  case  of  Milward  v. 

{b)  2  Chitty,  227.  Hibbert,  3  a  B.  120. 

(c)  5  Scott,  445 ;  B.  N.  C.  134 ;  (<0  2  ScoU's  N.  R.  241. 
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md  above   her  tackle ^^  &c.     The  ^^concf  breach  was  for 
'cudeasly  and  improperly  loading  part  of  the  cargo  on  deck^ 
whereby  the  plaintiffs  were  prevented  from  insuring:  and 
tbe  OArd^  for  not  taking  proper  care  of  the  cargo,  whereby 
k  was  lost.     One  objection  to  the  direction  of  the  Judge  is, 
that  he  told  the  jury  that  if  the  '  loading  the  deck  cargo 
mcreated  the  danger  of  navigation  it  was  an  improper 
praetice\'  thereby,  as  it  is  said,  excluding  the  considercUion  of 
sjogf ,  and  making  the  increase  of  danger  the  absolute  test 
o{*  improper  stowage**    But  the  language  of  the  learned 
Judge  must  be  viewed  with  reference  to  the  case  before  the 
jory.    If '  a  particular  mode  of  stowage '  be  conformable  to 
tie  established  usage  of  trade,  it  may  not  be  improper, 
thoogh  another  '  $no€le  of  stowage*  may  be  more  safe.**    In 
this  case  it  was  proved  that  the  practice  of  "  stowing  timber 
upon  deek^  was  very  general,  but  also  shown  when  the  cargo 
was  to  loaded  and  a  loss  occurred,  the  shipowners  in  the 
absence  of  any  stipulation  to  the  contrary,  had  paid  the 
loss  to  tbe  shipper :  and  no  instance  was  given  in  which 
tbe  loss  had  been  sustained  by  the  shipper.    It  was  further 
shown  that  insurances  upon  ''deck  cargo**  could  not  be 
made  unless  at  a  triple  premium :  and  still  that  it  was  not 
nnnsoal  to  insert  a  special  clause  in  the  charter-party,  that 
the  ship  should  have  a  ''deck  load."    Primd  facie,  "  the 
deck"  is  an  improper  place  for  the  cargo,  or  any  part  of  it. 
The  duty  of  stowing  the  cargo  belongs  to  the  master;  and 
DO  evidence  was  given  of  a  general  custom  to  load  "  a  deck 
cargo  "at  the  risk  of  the  shipper.    So  far  as  the  evidence 
upon  this  subject  went,  it  showed  that  whenever  a  loss  had 
oocorred,  it  had  been  made  good  by  the  shipowner,  and  con- 
sequently, he  had  no  right  by  custom  to  throw  the  loss  upon 
the  shipper.    The  learned  Judge,  therefore,  told  the  jury, 
that  they  were  not  to  consider  the  matter  with  reference 
to  the  custom,  but  with  reference  to  the  fact,  whether  the 
stowage  was  actually  improper;  that  is  to  say,  whether  it 
was  such  as  to  increase  the  perils  of  the  navigation.    The 
great  body  of  tbe  evidence  on  both  sides  was  directed  to  the 
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or  bulUom  may 
he  inturtd 
under  the  de- 
nomioadon  of 
"goodt.** 


The  late  Mr. 
J.  Park's 

OpiDlOO* 


Magens. 


question,  whether  the  danger  was  increased  or  diminished, 
by  the  .stowage  on  the  deck?  the  plaintiff's  witnesses  stating 
the  former,  and  the  defendant's  the  loiter.  The  question 
left  to  the  jury  was,  whether  the  timber  stowed  upon  the  deck 
was  properly  or  improperly  stowed?  the  Judge  telling  the 
jury,  "that  if  it  increased  the  danger  of  the  ship,  or  isr 
creased  the  danger  to  that  part  of  the  cargo,  in  either  case 
it  was  an  improper  stowage,  because  it  tended  to  the  injury 
of  the  shipper/*  It  was  finally  left  to  the  jury  in  the  language 
of  the  issue,  **  was  this  cargo  improperly  stowed  !  The  jury 
found  that  it  was  improperly  stowed:  and  we  do  not  think 
the  direction  to  the  jury,  under  the  circumstances  of  the  case, 
to  exclude  from  their  consideration  the  evidence  of  the 
practice,  was  wrong.  For  these  reasons  we  are  of  opinion, 
that  the  defendant  is  not  entitled  either  to  enter  a  verdict  for 
her,  or  to  have  a  new  trial,  but  we  think  a  venire  de  novo 
should  be  awarded." 

Thirdly,  it  has  been  thought  that  there  was  some  doubt 
respecting  the  recovery  of  money,  gold  and  silver  coin,  and 
buUion,  after  a  loss  under  a  policy  on  "  goods  and  merchan- 
dises." This  question  does  not  appear  to  have  had  suflScient 
doubt  cast  upon  it  to  afford  any  decision  in  our  courts  of  law, 
as  there  is  (according  to  the  statement  of  the  late  Mr.  J. 
Park,  in  his  treatise)  no  case  in  the  books  in  which  the  do|ibt 
was  ever  raised.  In  the  case  of  Da  Costa  v.  Firth  (a),  the 
subject-matter  of  the  insurance  Was  bullion,  and  the  policy 
was  general  on  "  goods  and  merchandbes,"  but  no  objection 
seems  to  have  been  taken  at  that  time.  Magens,  in  his  book 
**  On  Insurances,"  states,  ''that  gold  and  silver,  coined  or 
uncoined,  pearls,  and  other  jewels,  may  be  insured  at  London^ 
Hamburgh,  and  other  places,  under  the  expression  in  the 
policy  *  of  goods  and  merchandises*  (6),  and  as  goods  cfe- 
clared  in  the  policy  'bullion,'  'coin,'  &c.,  there  would  be  a 
sufficient  notice  of  the  value  of  the  goods  to  inform  the  under- 
writers."   The  same  writer  gives  a  list  of  the  ordinances  of 


{a)  4  Burr.  1966. 


ib)  1  Magens,  10. 
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rule  extends  to  the  length  of  establishing  another,  viz., — 
"  That  no  seaman  can  avail  himself  of  the  insurance  of  the 
ship  or  cargo.**  In  the  case  of  the  Lady  Durham  (a).  Sir 
J.  Nicholl  says, ''  It  is  thrown  into  the  summary  petition  that 
the  owner  had  made  insurances  on  the  homeward  cargo;  but 
Uhat  will  not  give  the  seaman  a  legal  right  to  wages :  it  may 
induce  the  owner  to  act  with  liberality ,  but  it  cannot  induce 
me  to  violate  a  principle  and  rule  of  law,  whatever  may  be 
the  hardship  on  the  seamanJ  The  policy  of  the  law  requires 
that  a  seaman  shall  not  insure  his  wages ;  he  must  take  the 
risk  of  the  ship^  and  stand  by  her  at  every  hazard  :  he  has  a 
lien  on  the  ship  to  the  last  plank,  and  on  the  freight  which  is 
appurtenant  to  the  ship  ;  and  I  think  that,  in  principle,  the 
king's  advocates  argument  is  not  remote,  and  that  an  insuf 
ance  on  the  ship  does  not  benefit  the  seaman  ;  for  if  the 
seaman  could  look  to  the  insurance  of  the  ship  as  a  security 
for  his  wages,  it  would  be  a  substitution  for  his  own  private 
insurance,  and  would  defeat  the  policy  of  the  law.  A  seaman 
knows  whether  the  ship  is  insured  or  not,  and  if  such  an 
insurance  could  enure  to  his  advantage,  it  might  make  him 
indifferent  or  moderate,  if  not  extinguish  all  exertion  on  his 
part:* 

This  rule  don       This  rule  of  law  does  not  affect  the  master  of  the  ship ; 

the  master.  and  it  has  been  holden  that  an  insurance  on  the  commission, 
privileges,  &c.,  of  the  captain  of  a  ship  in  the  African  trade 
was  valid,  when  that  traffic  was  legal  (6). 

And  in  this  respect  the  English  law  corresponds  with  the 
French,  in  allowing  the  captain^  of  a  ship  to  insure  goods 
which  he  has  on  board,  or  his  share  in  the  ship,  tf  he  be  a 

Bat  an  insu-     part-owner  (e).     But  a  master  of  a  ship  has  not  a  lien  on  the 

ranee  on  money    /••».y»f»  ^      l*    j*  i.  a  */• 

lent  to  the  freight  for  MS  wages,  or  for  nts  disbursements  on  account  of 

eaDtain,  m-  ^^^  ^^^^  during  the  voyaye  (d) ;  and  tlierefore  a  policy  of 

freight  is  ille-  insurance  ''  on  money  lent  to  a  captain  of  a  ship,  payable  out 

'  of  the  freight,  is  illegal  and  void  on  the  face  of  it*  (e). 

(a)  3  Hagg.  A.  R.  p.  200.  {i)  Smith  v.  Plummer,  1  B.  & 

{h)  King  V.  Glover,  2  New  A.  575. 

Rep.  (f)  Wilson  v,  R.  Exchange  Co. 

Kc)  Emerig.  torn.  1,  p.  236.  2  Camp.  626. 
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Rfth'y»  freighi^  or  the  profit  derivable  from  the  carriage  Freight  is  m 

-  -_-  ,     good  imurabU 

1^ goods,  or  h$re  of  a  vessel  under  a  charter-party,  consti-  inurett. 
totes  a  good  insurable  interest.  "  It  wouldi  indeed,  be 
extraordinary y**  says  Mr.  J.  Chambre,  in  delivering  his  opi- 
nion in  the  case  of  Lucena  t.  Craufurd  (a),  **  if  freight 
could  not  be  made  the  sub/ect  of  protection  by  an  instrument 
wUch  had  its  origin  from  commerce,  and  was  introduced  for 
the  very  purpose  of  giving  security  to  mercantile  transac* 
tions.  It  is  a  solid,  substantial  interest,  ascertained  by  con* 
tract,  and  arising  from  labour  and  capital  employed  for  the 
purpose  of  commerce.  But  even  in  this  case  the  existence  of 
a  subject  out  of  which  freight  may  arise,  or  be  earned,  is 
uecessary,  as  is  settled  by  the  case  of  Tonge  v.  Watts  (b), 
lately  cited  and  approved  of  by  Lord  Kenyon,  in  the  case  of 
Thompson  and  Taylor^^  (c).  When  freight  is  intended  to  be 
insured  it  should  be  mentioned,  eo  nomine,  in  the  policy  {d). 

The  owners  have  an  insurable  interest  in  the  profits  which  And  the  Mp^ 
they  expect  to  make  in  carrying  their  own  goods  in  their  own  ^y^^^^MtTn^^ 
ship;  decided  in  the  cases  of  Flint  v.  Flemyng  {e),  and  *^^^ 
Devaux  v.  T  Anson  {f),  which  important  cases  will  be  more  ''P^  to  make 
fully  referred  to  in  a  subsequent  part  of  this  treatise.  their  own,  goode 

Sixthly,  carriers  have  likewise  a  special  property  in  the  ^^1^  **^ 
goods  entrusted  to  their  care,  and  they  may  protect  **  their  Caniere  ham 
uUeresf  in  them  by  an  insurance ;  and  although  it  is  not  ^^ur^^^the 
absolutely  necessary  to  state  particularly  in  the  policy  that  goode  entnuud 

•  •        M        •ii    •      •  ^  thett  cart* 

It  is  their  **  special  interest  as  carriers,  still  it  is  more 
correct  to  do  so,  as  said  by  Lord  Tenterden,  in  the  case  of 
Crowley  v.  Cohen  {g),  which  was  mentioned  before  (A). 

There  are  many  more  instances  in  which  the  assured  may 
protect  his  ''interest"  in  different  mercantile  concerns,  which 
we  shall  have  presently  to  mention ;  it,  however,  is  my  object 
at  present, 

(a)  3  B.  &  P.  102.  B.R.  Hil.  25  Geo.  3 ;  Park  los.  1 16. 

(b)  2  Strange,  125:  .  (e)  1  B.  &  Ad.  45. 

(c)  6  T.  R.  478.  (/)  7  Scott,  507;  5BiDg.  N.C.519. 
frf)  2  New  Rep.  315 ;  llVcs.  628;  (g)  3  B,  8c  Ad.  478. 

aid  see    Baillic   o.  MoudigliaDi,         (k)  Ante,  p.  17. 
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Wager  policies      Seventhly,  to  refer  to  a  class  of  cases  which  have  been  by 

or  •*  interest  or  "^ 

DO  interest."  the  Statute  law  of  the  country  declared  to  be  absolutely  null 
and  void.  This  class  are  what  are  called  wager-policies,  or, 
in  other  terms,  policies  on  "  interest  or  no  interest  J* 

Mr.  J.  Park  (a)  lays  it  down,  that  ''  the  nature  of  the  con- 
tract of  insurance  in  its  original  state  was,  that  a  specific 
voyage  should  be  performed,  free  from  the  perils  of  the 
seas;"  and,  in  case  of  accidents  during  such  voyage,  the 
assurer,  on  consideration  of  the  premium  he  received,  was 
to  bear  the  merchant  harmless*  It  followed,  from  thence, 
that  the  contract  related  to  the  safety  of  the  voyage,  thus 
particularly  described  in  respect  either  of  ship  or  cargo,  and 
that  the  assured  could  not  recover  beyond  the  amount  of  his 
real  loss. 

In  process  of  time,  however,  variations  were  made,  by 
express  agreement,  from  the  first  kind  of  policy;  and  in 
cases  where  the  trader  did  not  think  it  proper  to  disclose  the 
nature  of  his  interest,  the  assurer  dispensed  with  the  assured 
having  any  interest  either  in  the  ship  or  cargo.  In  this  kind 
of  policy,  valued  free  from  average,  and  **  interest  or  no 
interest,''  it  is  manifest  that  the  performance  of  the  voyage  or 
adventure  in  a  reasonable  time  and  manner,  and  not  the  bare 
existence  of  the  ship  or  cargo,  is  the  object  of  the  insurance. 
Such  an  object  as  that,  with  a  reference  to  the  real  nature  of 
insurance,  "  that  it  is  a  contract  of  indemnity"  from  a  real  and 
manifest,  not  from  a  supposed  or  ideal  loss,  must  have  been 
originally  bad.  Indeed  it  had  been  declared  from  the  Bench, 
prior  to  the  discussion  of  Assievedo  v.  Cambridge  (6),  in  the 
reign  of  Queen  Anne,  that  such  insurances  were  formerly  held 
to  be  bad ;  for  it  is  taken  for  granted  in  1692  to  be  settled 
law  that,  in  former  times,  if  one  had  no  interest,  though 
the  policy  ran  *^  interest  or  no  interest,''  the  insurance  was 
void.  After  argument  (but  a  second  argument  was  ordered, 
but  does  not,  from  any  reporter,  appear  ever  to  have  been 
made),  it  was  held  ''  that  the  defendant  was  entitled  to  judg- 

Ca)  Park  Ins.  vol.  2,  p.  551.  (6)  10  Mod.  77. 
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nent**    Upon  this  case  Lord  Mansfield,  in  the  case  of  Goss 
7.  Withers g  has  observed  (a),  **  that  the  man-of-war  which 
retook  the  ship,  brought  her  into  the  port  of  London,  and 
restored  her  to  the  owner  upon  reasonable  redemption :  (that 
appears  firom  the  special  verdict) ;  and  then  the  owner,  not 
abandoning  the  ship,  could  only  have  come  upon  the  insurers 
for  the  redemption;  and  no  question  could  have  arisen  about 
the  change  of  property.    But  the  policy  being  *  interest*  or 
'  no  interest/  without  benefit  of  salvage,  the  question  arose 
upon  the  terms  and  meaning  of  the  wager.    That  case  was 
not  determined.**    And  his  Lordship,  relating  the  circum- 
stances of  the  principal  case  of  Goss  v.  Withers,  says  (6), 
"whatever  rule  ought  to  be  followed  in  favour  of  the  owner 
against  the  recaptor  or  vendee,  it  can  in  no  way  affect  the 
case  of  an  insurance  between  the  assurer  and  the  assured* 
The  ship  is  lost  by  capture;  though  she  be  never  condemned 
at  all,  nor  carried  into  any  port  or  fleet  of  the  enemy,  the 
assurer  must  pay  the  value.    If,  after  condemnation,  the 
owner  recovers  or  retakes  her,  the  assurer  can  be  in  no  other 
condition  than  if  she  had  been  recovered  or  retaken  before 
condemnation.    The  reason  is  plain,  from  the  nature  of  the 
contract.    The  assurer  runs  the  risk  of  the  assured,  and 
undertakes  to  indemnify :  he  must,  therefore,  bear  the  loss 
actually  sustained,  and  can  be  liable  to  no  more.    So  that  if, 
after  condemnation,  the  owner  recovers  the  ship  in  her  com- 
plete condition,  but  has  paid  salvage,  or  been  at  any  expense 
in  getting  her  back,  the  assurer  must  bear  the  loss  actually 
sustained.  This  point  would  not  have  been  started  in  policies 
opon  real  interest,  because  it  never  could  have  varied  the 
ease,  but  wager  policies  gave  rise  to  it :  it  was  necessary  to 
&et  up  a  total  loss,  as  between  third  persons,  for  the  purpose 
of  their  wager,  though,  in  fact,  the  ship  was  safe,  and  restored 
to  the  owner.     In  the  case  of  Spencer  v.  Franco  (c),  the 
South  Sea  ship.  Prince  Frederick,  had  returned  safe  to  the 

(«)  2  Burr.  695.  (c)  Before  Lord  Hardwicke,  at 

(A)  2  Burr.  694, 695.  Guild.1735.  Lex  Merc.red.4th.  316. 
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port  of  London  with  her  cargo :  the  wagerera  contended  that 
she  was  "  totally  lost  at  La  Vera  Cruz^  from  this  notion  of 
a  change  of  property;  but  failed.  Depaiba  y.  Ludlow  {a) 
was  also  a  wager  policy;  and  the  property  could  not  be 
changed,  because  there  was  then  no  war.  nor  even  a  declara- 
tion of  war :  but  the  Court  held  that,  as  the  ship  had  been 
once  taken  in  fact,  the  event  had  happened,  though  she  was 
afterwards  recovered.*'  So  in  the  case  of  Pond  y.  King  {b\ 
which  was  also  a  wager  poUcy.  But  in  the  case  of  Fitz- 
gerald ▼•  Pole  (c),  the  majority  of  the  Judges  and  the  House 
of  Lords,  in  ITS^,  held  "  that,  though  the  ship  might  be 
deemed  for  a  time  *  as  lost,*  yet,  as  she  was  afterwards  reco- 
vered, the  event  of  a  total  loss  had  not  finally  happened, 
according  to  the  construction  of  the  wager.** 

In  the  case  of  Depaiba  v.  Ludlow^  before  mentioned,  the 
counsel  there  observed,  and  was  not  contradicted  by  the 
Court,  that  insurances  upon  'Mnterest  or  no  interest**  were 
introduced  since  the  Revolution :  and  from  the  date  of  the 
cases  of  wager  policies  mentioned  by  Lord  Mansfield  in 
Goss  V.  Wil/iers,  this  appears  to  be  so ;  and  if  the  law  of 
England  (as  Mr.  J.  Park  observes  (d\  previous  to  the  Revo- 
Wagerpoliciei  lution,  was  more  agreeable  to  the  true  intention  of  the  con- 
forbiddeii  bj     ^|^^  between  the  assurers  and  assured,  than  it  afterwards 

foreign  itates. 

came  to  be — it  was,  according  to  Magens  (e),  consonant  to 

the  laws  on  this  subject  of  most  of  the  commercial  states  in 

Europe,  viz.^oi  Middleburg,  Genoa,  Konisburg,  Rotterdam, 

and  Stockholm,  by  the  regulations  of  which  countries,  all 

insurances  upon  wagers,  or  "  as  interest  or  no  interest,"  are 

declared  absolutely  void,  and  of  no  effect. 

In  E    Und  the      '"  England,  after  the  bad  practice  of  resorting  to  these 

Courts  of         wagering  contracts  had  come  into  use,  the  Courts  of  Justice, 

to regmidthoe  particularly  the  Equity,  began  very  soon  to  treat  them  in 

wagering  con- 

tnMits  with  an 

unfavourable 

Aipect.  (a)  Comyn's  R.  360.  (<f)  Park  Ins.  552. 

(b)  1  Wtls.  191.  (e)  2  Magens^  70,  65,  88,  189, 

(c)  5  Bro.  Par.  Cas.  131,  2U.  257. 


8£CT.  iv.J  Upon  any  kind  of  Ooods  and  Merchandises.  29 

a  Tety  onfaTOurable  manner*    In  the  case  of  Goddart  y. 
Gwret  (a),  the  defendant  had  lent  money  on  a  bottomry  Wbere  the  as- 
bond,  but  had  no  interest  in  the  ship  or  cargo — the  money  300^  ^^  y^^ 
lent  was  300/.,  and  he  insured  450/.  on  the  ship ;  the  plain-  }^^'  ^. 

'  ^  ^  r  »  r  bAving  no  in. 

dTs  bin  was  to  have  the  policy  delivered  up:  because  the  terestinthe 
defendant  was  not  interested  in  the  ship  or  cargo.  insured,  4S0^ 

Per  CuRiAM.-.Take  it  that  the  law  is  settled,  that  if  a  man  ^^^^ 
has  no  inierestf  and  insures,  the  insurance  is  void,  though  ^  ^  deliTered 

,  up  to  be  can- 

it  be  expressed  in  the  policy,  **  interested  or  not  interested.**  celled. 

The  reason  that  the  law  goes  upon  is,  that  insurances  were 
made  for  the  benefit  of  trade,  and  not  that  persons  uncon- 
cerned therein,  and  who  were  not  interested  in  the  ship, 
fihoald  profit  thereby ;  and,  where  one  who  would  have  the 
heufit  of  the  insurance^  he  must  renounce  all  interest  in  the 
fHp*  And  the  reason  why  the  law  allows  that  a  man  having 
iooe  interest  in  the  ship  or  cargo  may  insure  more,  or  five 
times  as  much,  is,  that  a  merchant  cannot  tell  how  much  or 
how  little  his  factor  may  leave  in  readiness  to  lade  on  board 
his  ship. — Per  Curiam. — Decree  the  policy  to  be  delivered 
up  to  be  cancelled. 

In  another  case  of  Le  Pypre  v.  Farr  (6),  which  was  a 

policy  of  insurance  on  goods  by  agreement,  valued  at  600/^, 

and  the  assured  not  to  be  obliged  to  prove  any  interest;  the 

Lord  Chancellor  ordered  the  defendant  to  discover  what 

goods  he  had  on  board;  for,  although  the  defendant  offered 

to  renounce  aU  interest  to  the  assurers,  yet  it  must  be  referred 

to  the  master,  to  examine  the  value  of  the  goods  saved,  and 

to  deduct  it  out  of  the  value  or  sum  of  600/.,  at  which  the 

goods  were  valued  by  the  agreement.   And  by  this  decision, 

tbe  Court  held  that  the  assured  was  only  to  recover  an 

indemniiy,  which  is  the  true  intent  and  meaning  of  the 

contract. 

But,  notwithstanding  the  proper  and  legitimate  view  the 
Courts  of  Justice  took  of  these  descriptions  of  policies — the 
practice  still  continued  of  not  confining  the  insurance  to  real 

(a)  2  Vern.  269,  Trin.  Term.  1692.  (6)  2  Vera.  716. 
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The  statute, 
19  Geo.  2, 
c  37. 


The  preamble 
of  the  act 


risks,  and  in  the  departing  entirely  from  the  spirit  of  the 
contract  of  insurance,  which  instrument,  for  the  protection 
of  trade,  had  first  been  introduced,  bad  and  dishonest  men 
began  to  endeavour  to  make  themselves  fortunes  at  once,  by 
means  of  perverting  the  design  and  utility  of  this  contract, 
which  ought  by  law  to  be  confined  to  the  real  and  serious 
risks,  which  were  to  be  endured  by  merchants  in  flair  deal' 
ing  in  trade,  and  where  the  assurer  for  a  sufficient  conside- 
ration, the  premium,  took  upon  him  the  assureds  risk,  the 
practice  which  began  to  spring  up  after  the  Revolution  of 
insuring  ideal  risks,  grew  to  such  a  pitch,  that  the  Legislature 
at  length  considered  it  fit  to  interpose,  and  by  an  act  of  the 
Parliament  to  stay  this  dangerous  mode  of  trade,  and  to  give 
it  an  effectual  check,  and  by  strong  restrictive  rules,  to  settle 
what  ''interest*'  a  merchant  should  by  the  statute  law  be 
required  to  have,  in  order  to  be  allowed  to  recover  what  he 
was  alone  entitled  to,  a  fair  indemnity  for  bis  loss,  from  the 
persons  who  had  undertaken  upon  themselves  his  risk* 

Accordingly  an  act  of  19  Geo.  2,  c.  37,  was  passed,  in- 
tituled **  an  act  to  regulate  insurances  on  ships  belonging  to 
subjects  of  Great  Britain,  and  on  merchandises  or  effects 
laden  thereon*** 

**  Whereas  it  hath  been  found  by  experience,  that  the  making 
assurances  '  interest  or  no  interest,*  or  without  further  proof 
of  interest  than  the  policy,  hath  been  productive  of  many  per- 
nicious practices,  whereby  great  number  of  ships,  with  their  car- 
goes, have  either  been  fraudulently  lost  or  destroyed,  or  taken 
by  the  enemy  in  time  of  war ;  and  such  assurances  have  en« 
couraged  the  exportation  of  wool,  and  the  carrying  on  many 
other  prohibited  and  clandestine  trades,  which  by  means  of 
such  assurances  have  been  concealed,  and  the  persons  con- 
cerned secure  from  loss,  as  well  to  the  diminution  of  the  public 
revenue,  as  to  the  great  detriment  of  traders ;  and  by  intro- 
ducing a  mischievous  kind  of  gaming  or  wagering,  under  the 
pretence  of  assuring  the  risk  on  shipping  and  fair  trade,  the 
institution  and  laudable  design  of  making  assurances  bath 
been  perverted ;  and  which  was  intended  for  the  encourage- 
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nent  of  trade  and  navigation,  has  in  many  instances  been 
hurtful  of,  and  destructive  to  the  same. 

**  For  remedy  whereof  be  it  enacted,  that  no  assurance  or  No  insunmoe 
awtrances  shall  be  made  by  any  person  or  persons,  bodies  ^^intw^or 
corporate,  or  politic,  on  any  ship  or  ships  belonging  to  his  ^  interest/* 
Majesty,  or  any  of  his  subjects,  or  on  any  *  goods,  mer- 
chandises, or  effects,'  laden  or  to  be  laden  on  board  of  any 
soch  ship  or  ships, '  interest  orno  interest  ^^  or  without  further 
proof  of  interest  than  the  policy,  or  by  way  of  gaming  or 
wagering,  or  without  benefit  of  salvage  to  the  assurer,  and 
that  every  such  insurance  shall  be  null  and  void  (a). 

**That  assurance  on  private  ships  of  war,  fitted  out  by  any  Except  on 
of  his  Majesty's  subjects,  solely  to  cruise  against  his  Majesty's  ^^^Vor  th2*  "^ 
enemies,  may  be  made  by  the  owners  thereof,  interest  or  no  purpoM  of 

craizing. 

interest,  free  of  average,  and  without  benefit  of  salvage  to 
the  assurer:  anything  herein  contained  to  the  contrary  there* 
of  in  anywise  notwithstanding  (&)• 

''That  any  merchandises  or  effects  from  any  ports  or  places  ^^^^  '^» 
in  Europe  or  America,  in  the  possession  of  Spain  or  Por^  any  part  or 
tngal,  may  be  assured  in  such  way  and  manner  as  if  this  act  ^^  A^ri^^ 
had  not  been  made  (c).  l»«ie«iioii  of 

^  '  'the  crowiu  of 

That  aU  and  every  sum  and  sums  of  money  to  be  lent  on  Spain  and 
hottomry  or  at  respondentia,  upon  any  ship  or  ships  belong- 
ing to  any  of  his  Majesty's  subjects,  bound  to  or  from  the 

East  Indies,  shall  be  lent  only  on  the  ship,  or  on  the  mer-  All  soms  of 

chandises,  or  effects  laden,  or  to  be  laden  on  board  of  such  bottomry  or 

ship,  and  shall  be  so  expressed  in  the  condition  of  the  bond ;  ;[|^l|[^y°Jh^ 

and  the  benefit  of  salvage  shall  be  allowed  to  the  lender,  his  belonging  to 

bis  l&aiesty  s 

agents  or  assigns,  who  alone  shall  have  a  right  to  make  as-  fubjects,  bound 
tsranee  on  the  money  so  lent :  and  no  borrower  of  money  on  Ea^^indkt,  ^ 
bottomry  or  respondentia,  as  aforesaid,  shall  recover  more  ^^^^^ 
OR  any  assurance  than  the  value  of  the  ship  or  of  the  mer*  >hip  or  goods 
chandises  or  effects  laden  on  board  such  ship,  exclusive  of  and  the  lender' 
ike  money  so  borrowed;  and  in  case  it  shall  appear  that  the  ^rifhtto^^ 
▼aloe  of  his  share  of  the  ship,  or  in  the  merchandises  or  fure  the  money 

'^  lent 

elects  laden  on  board,  doth  not  amount  to  the  full  sum  or 
(c)  Sect.  1.  (6)  Sect.  2.  (c)  Sect  3. 
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sums  he  had  borrowed  as  aforesaid,  such  borrower  shall  be 
responsible  to  so  much  of  the  money  borrowed  as  he  hath 
not  laid  out  on  the  ship  or  merchandise  laden  thereon,  with 
lawful  interest  for  the  same,  together  with  the  assurance  and 
all  other  charges  thereon,  in  the  proportion  the  money  not 
laid  out  shall  bear  to  the  whole  money  lent,  notwithstanding 
the  ship  and  merchandise  be  totally  lost"  (a).  Upon  the  last 
section  it  is  observable  that  none  but  the  lender  shall  have  a 
right  to  make  insurance  on  the  money  lent.  It  is  also  to  be 
observed,  that  this  regulation  of  insurance  on  bottomry  or 
respondentia,  extends  only  to  East  India  ships  :  and,  there- 
fore,* an  insurance  of  a  respondentia  interest  upon  any  other 
ship,  may  be  made  in  the  same  manner  as  they  used  to  be 
before  this  act. 

It  has  been  decided  upon  this  clause  of  the  act,  that  it 
never  meant,  or  intended  to  make,  any  aheration  in  the  man- 
ner of  insurances  ;  and  it  was  declared  by  the  Court,  in 
Glover  v.  Blacky  before  referred  to  (6),  that  the  established 
law  and  usage  of  merchants  was,  that  respondentia  and  bot- 
tomry must  be  specified  by  name  in  the  policy  of  insurance. 

By  the  first  section  of  the  act,  all  policies  of  insurance 
made  contrary  to  it  are  absolutely  void,  and  of  no  effect 

I  proceed  now  to  consider,  Jirst,  the  cases  which  have,  by 

the  decisions  of  the  Courts  upon  this  act,  been  held  not  to 

fall  within  the  description. 

Tbo  19  Geo.  2,      The  19  Geo.  S,  c.  37,  does  not  extend  to  insurances  on 

extend  to        foreign  property,  for  in  fact  they  do  not  come  within  the 

^^l^fS^^J^     words  of  the  statute.    This  point  has  also  been  set  at  rest 

by  several  decisions  in  the  courts  of  law,    Tftelluson  v. 

Fletcher  (c);   and  it  was  much  discussed  in    the  case  of 

Craufurd  v.  Hunter  (</).    In  this  case  one  question  was,  the 

insurance  being  in  Dutch  prize-ships,  whether  a  count  in  the 

declaration  averring  that  the  plaintiffs,  as  commissioners  for 

the  disposal  of  Dutch  ships  and  effects,  made  the  insurance, 

(a)  Sec  5.  (d)  8  T.  R.  13,  and  see  Lucena  v. 

(6)  Ante,  p.  15.  Craufard,  1  Taunt  325,  referred  to 

(c)  Doug.  315.  at  tmte,  p.  7. 
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ondthai  the  said  ships ^  or  any  of  ihem,  were  not  belonging 
io  hit  Majesty,  or  any  of  his  subjects,  was  good.  The  point 
was  argued  on  demurrer. 

Lord  Kenyan. — '*  This  question  depends  on  the  construc- 
tion of  the  statute  19  Geo.  2,  c.  37;   for,  notwithstanding 
the  argument,  I  think,  at  common  law,  a  person  might  insure 
^hout  having  any  interest ;   but  the  preamble  and  the 
enacting  clause  remove  all  doubt:  for  the  act  recites  the 
miachief  and  inconveniences  that  had  arisen  from  making 
ssaurances  '  interest  or  no  interest/  and  then  it  enacts  (not  > 
dedaring)  that  no  such  assurance  shall  be  made,  except  in 
certain  cases,  which,  for  very  wise  and  politic  reasons,  were 
excepted.    Therefore  I  am  satisfied  that  this  count  is  good, 
unless  on  an  insurance  prohibited  by  the  statute.    But  that 
statute  only  applies  to  ships  belonging  to  his  Majesty  or  any 
of  hb  subjects,  and  does  not  extend  to  foreign  ships.*' 
.  In  the  recent  case  of  Sutherland  v.  Pratt  (a),  the  declara- 
tion stated,  **  that  the  plaintiff  caused  to  be  made  a  policy  of 
insurance,  purporting  thereby  and  containing  therein  that 
Messrs.  Boggs,  Taylor,  and  Co.,  as  well  in  their  own  names 
^in  the  name,  &c.,  did  make  an  assurance,  and  cause  them- 
^clves  to  be  assured,  with  the  General  Marine  Insurance 
Company,  'lost  or  not  lost,'  at  and  from  Bombay  to  London, 
iipon  any  kind  of  goods,  &c.,  &c.,  and  beginning  the  adven- 
ture from  the  loading  of  said  goods  on  board  the  said  ship, 
And  until  the  same  should  be  there  discharged  and  safely 
landed.    The  insurance  was  declared  to  be  on  300  bales  of 
cotton.    The  declaration  went  on  in  the  ordinary  form,  and 
then  averred  that  the  said  goods  were,  on  1st  September, 
1841,  shipped  at  Bombay,  on  the  said  voyage;  that  the 
plaintiff  was,  during  the  said  voyage^  interested  in  the  said 
goods  in  the  said  policy  mentioned,  and  laden  on  board  the 
jofi/sbip,  to  the  amount  insured;  that  the  said  insurance 
was  made  for  the  use  and  benefit  and  oit  the  account  of  the 
plaintiff  BA  aforesaid  ;  that  the  said  ship  afterwards  sailed  on 
the  said  voyage,  and  being  injured  by  tempestuous  weatheTi 

(a)  11  M.  &  W.  396. 
O 
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whereby  the  said  goods  were  wetted  and  damaged,  and  ren- 
dered of  no  use  or  value  to  the  plaintiff* 

The  eighth  plea,  after  stating  ''  that  though  the  said  ship, 
with  the  said  goods  on  board,  departed  and  set  sail  upon  the 
said  voyage  from  Bombay  to  London^  and  although  the  said 
goods  were  damaged  and  diminished  in  use  and  value  on  the 
said  voyage;  and  although,  after  the  commencement  and 
during  the  course  of  the  said  voyage,  and  after  the  ship  had 
sailed  on  the  said  voyage  for  divers  days,  to  wit,  thirty-five 
days;  and  for  divers  miles,  to  wit,  1000  miles,  the  plaintiff 
acquired  an  interest  in  the  said  goods,  and  then,  to  wit,  on 
the  10th  day  of  September,  1841,  became  and  was  interested 
in  the  said  goods,  to  wit,  to  the  value  and  amount  in  that 
behalf  mentioned ;  nevertheless  that  the  said  goods  were  so 
damaged  and  diminished  in  value,  as  in  the  declaration  men- 
tioned, before  the  plaintiff  acquired  or  had  dny  interest 
therein.**  To  this  plea  the  plaintiff  demurred  generally. 
Martin,  the  counsel  for  the  plaintiff,  in  support  of  the  de* 
murrer,  said  the  question  of  substance  which  had  arisen  on 
the  demurrer  was,  whether  it  was  legal  to  enter  into  such  a 
contract  of  insurance  as  is  mentioned  in  the  eighth  plea? 
This  was  a  case  of  a  policy  of  goods,  ''  lost  or  not  lost,"  at 
and  from  Bombay  to  London,  beginning  the  adventure  from 
the  lading  of  the  goods  on  board  the  ship  till  their  arrival 
and  safe  discharge  in  London.  The  defendants,  therefore^ 
expressly  contract  to  the  plaintiff  to  be  responsible  to  the 
plaintiff  from  the  loading  of  the  goods  at  Bombay,  till  their 
arrival  and  safe  discharge  at  London.  The  plaintiff  is  ad- 
mitted by  the  plea  to  have  become  interested  in  the  goods 
during  tfte  voyage,  and  the  defendants  have  engaged  to 
become  responsible  to  him  for  any  loss  they  have  sustained 
during  the  entire  course  of  that  voyage.  Why  are  they  not 
to  be  held  to  their  contract?  At  the  common  law  a  contract 
of  insurance  was  legal,  without  any  interest  in  the  assured. 
CraufurH  v.  Hunter  (a),  confirmed  by  the  Court  of  Ex- 
chequer Chamber  in  Ireland,  in  the  case  of  the  British  Assu- 

(a)  ST.  R.  13. 
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^(^ce  Ctmpany  v.  Magee  (a).  Is  there,  then,  anything  in 
tile  statute  19  Geo.  2,  c.  37,  to  affect  this  case  ?  That 
^tute  enacts,  *'  that  no  assurance  shall  be  made  on  any 
Briiith  ship,  or  any  *  goods,  merchandises,  or  effects,'  laden 
00  board  of  any  such  ship  or  ships,  *  interest  or  no  interest,' 
or  without  further  proof  of  interest  tlian  the  policy,  or  by 
vay  of  gaming  or  wagering,  or  without  benefit  of  salvage.*' 
Tbb  b  not  a  case  where  there  is  no  proof  of  interest  than 
Jhe  policy,  nor  is  it  a  case  of  "  gaming  or  wagering."  The 
plaintiflT  has  the  interest  of  a  pledgee,  and  to  protect  himself 
Against  loss,  as  such  makes  an  assurance:  there  is  nothing 
illegal  in  that  either  at  common  law  or  by  the  statute.  He 
htd  the  greatest  possible  interest  in  the  arrival  of  the  goods 
in  the  condition  in  which  he  supposed  them  to  be,  when  he 
nuuie  the  advance  on  them  so  as  to  secure  him  from  loss, 
^'ttdgment  was  given  for  the  plaintiff*  on  the  demurrer,  as  we 
Wilready  seen  in  Section  11.  (6). 

In  the  above  case  the  defendants  pleaded,  in  the  first  Where  tlie con- 
place,  non  assumpsit ;  upon  which  issue  was  joined,  and  was  pUd^Uthc  bill 
tried  before  Lord  Abinger,  C.  B..  Sit.  after  Trin.  Term,  l8iS.  '^^f^^^ 
'^^  the  trial,  it  appeared  that  the  insurance  in  question  (c).  ^  ^  security 
ou  been  made  by  Boggs,  Taylor,  and  Co.,  who  were  the  made  by  him, 
^^oosignees  of  the  goods  in  question,  for  the  security  of  the  J[Leerae"nuhat 
plaintiff;  to  whom  they  had  pledged  the  bill  of  lading,  which  *^®,j^^^J*^ 
was  indorsed  generally  to  bearer,  as  a  security  for  certain  bills  insurance  on 
of  exchange  accepted  by  the  plaintiff*  for  the  accommodation  the  benefit  of 
of  Boggs,  Taylor,  and  Co.,  and  which  the  plaintiff*  refused  Jji^j^f^^'the 
to  accept  until  Bogss,  Taylor,  and  Co.  had  made  the  insur-  ppl^cv  with 

•  !•  -It'  »     him.  the 

ranee  in  question,  and  deposited  the  policy  with  him.     It  pledgee  may 
was  contended  for  the  defendants,  that  this  was  not  sufficient  ^w^y  in  iiis 
to  entitle  the  plaintiff*  to  sue,  in  his  own  name,  on  the  policy.  ^^^  °*"^' 
The  Lord  Chief  Baron  overruled  the  objection,  and  a  verdict 
«a<  given  for  the  plaintiff. 

In  the  Term  following,  a  rule  for  a  new  trial  was  moved 


(/?;.  Cooke  &  Alcock,  182. 
\h}  Ante,  p.  12. 


(c)   See  the  declaration  iu  the 
last  case,  ante,  p.  12. 
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for,  on  the  ground  of  misdirection  (a).  The  counsel  for  the 
defendants  contended  that  a  mere  pawnee  of  a  policy  of 
insurance  cannot  sue  in  his  own  name. 

Parke,  B. — ''  Or  rather  whether  tlie  pawnee  of  goods 
assigned  to  him  by  the  indorsement  of  the  bill  of  lading  can 
insure  them  ?" 

The  counsel  for  the  defendants  contended  that,  if  Boggs, 
Taylor,  and  Co.  intended,  in  case  they  paid  off  the  accept- 
ances, to  have  the  right  in  their  own  names  to  sue,  they  could 
not,  by  depositing  with  the  plaintiff,  vest  the  right  to  sue  in 
him. 

Parke,  B. — "The  question  is  one  of  fact—^whether  the 
insurance  was  not  made  for  securing  the  interest  of  the 
plaintiff?- 

Parke,  B. — "  If,  before  any  arrangement  with  the  plaintiff, 
Boggs,  Taylor,  and  Co.,  had  insured  the  goods,  and  then 
had  agreed  for  the  deposit  of  the  bill  of  lading  and  the  policy 
with  him,  I  agree  they  would  have  been  the  persons  to  sue ; 
but  here  it  was  a  question  for  the  jury,  '  whether  the  insur- 
ance was  not  made  by  them  as  agents,  and  for  the  benefit  of 
the  plaintiff  !"* 

Lord  Abinger,  C.  B. — "  The  evidence  was,  he  refused  to 
accept  till  they  had  made  the  insurance.  In  such  a  case,  if 
the  party  cannot  sue  in  his  own  name,  how  can  he  have  the 
benefit  of  the  pledge  ?" 

Parke,  B. — "  It  seems  to  turn  entirely  on  a  question  of 
fact ;  and  there  is  very  good  evidence  that  the  policy  was 
made  for  the  benefit  of  the  plaintiff,  to  cover  his  interest  in 
the  goods ;  and  it  is  clear  he  had  an  insurable  interest." 

Per  Curiam. — Rule  refused. 

But  in  the  case  of  Pawles  and  others  v.  Innes  (i)  it  was 
decided,  that  where  a  person  has  assigned  away  his  interest 
in  a  ship  or  goods,  after  making  a  policy  of  insurance  upon 
them,  he  cannot  sue  upon  the  policy,  except  as  a  trustee  for 
the  assignee,  in  a  case  where  the  policy  is  handed  over  to 

(o)  12  M.  &  W.  16.  ib)  Ante,  p.  S. 
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him  upon  the  assignmenty  or  there  is  an  agreement  that  it 
shall  be  kept  alive  for  his  benefit. 
It  has  been  quite  settled  that  a  valued  policy  is  not  a  A  MAterfpolicj 

n  not  ft  wager 

wager-policy,  though  there  existed  at  one  time  a  Mttle  con-  policy, 
fusion  in  the  minds  of  some  about  the  two  descriptions, 
whichy  however,  has  been  cleared  away  by  the  lucid  expla- 
nation of  the  difference  between  the  two  by  Lord  Mansfield» 
Lord  Kenyan,  and  others  of  the  Judges. 

In  the  important  case  of  Lewis  and  Another  v.  Rucker  (a\ 
Lord  Mansfield,  delivering  the  resolution  of  the  Court  upon 
the  whole  case,  says, — *'  The  second  objection  with  which 
this  case  has  been  much  entangled  is  taken  from  this  being 
a  talued  policy.     I  am  a  little  at  a  loss  to  apply  the  argu- 
ments drawn  from  thence.    It  is  said  *  that  a  valued  is  a 
wager  policy'  (like  *  interest  or  no  interest'),  if  so,  there  can 
be  no  average  loss,  and  the  assured  can  only  recover  as 
for  a  total,  abandoning  what  is  saved,  because  the  value 
specified  is  fictitious."    A  valued  policy  b  not  to  be  consi- 
dered as  a  wager  policy,  or  like  '  interest  or  no  interest ;'  if  it 
was,  it  would  be  void  by  the  act,  19  Geo.  2,  c.  37.    The  only 
efiect  of  the  valuation  is  fixing  the  amount  of  the  prime  cost, 
just  as  if  the  parties  admitted  it  at  the  trial ;  but  in  every 
argiunent,  and  for  every  other  purpose,  it  must  be  taken  that 
the  value  was  fixed  in  such  a  manner  as  that  the  assured 
only  meant  to  have  an  indemnity.     If  it  be  undervalued,  the 
merchant  himself  stands  assurer  of  the  surplus.     If  it  be  much 
overvalued,  it  must  be  done  with  a  bad  view :  either  to  gain, 
contrary  to  the  act  of  the  late  king,  or  with  some  view  to  a 
fraudolent  loss.     And,  therefore,  the  assured  never  can  be 
allowed  in  a  Court  of  Justice  to  plead  that  he  has  greatly 
overvalued,  or  that  his  interest  was  a   trifle  only.     It  is  The  mercbant 
settled  'that,  upon  valued  policies,  the  merchant  need  only  ^omellteJaTto 
prove  some  interest,  to  take  it  out  of  the  19  Geo.  2,  because  ^g^^^' 
the  adverse  party  has  admitted  the  value,  and  if  more  was 
required,  the  agreed  valuations  would  signify  nothing  i    but, 

(a;  2  Burr.  1170. 
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if  it  should  come  out  in  proof  that  a  man  had  insured  SOOO/., 

and  had  interest  to  the  value  of  a  cable  only,  there  never  has 

been,  and  I  believe  there  never  will  be,  a  determination  that, 

by  such  an  evasion,  the  act  of  Parliament  may  be  defeated. 

There  are  many  conveniences  from  allowing  valued  policies, 

but  where  they  are  used  merely  as  a  cover  to  a  wager,  they 

Tbe  eflect  of     would  be  considered  as  an  evasion.    The  effect  of  the  valua- 

onfy  to  fix  cm-  tiou  IS  Only  fixing  conclusively  the  pnme  cost.    If  it  be  an 

*J?^^^^^       open  policy,  the  j^rime  cost  must  be  proved — in  a  valued 

policy  it  is  agreed  (a).  To  argue  ''  that  there  can  be  no 
adjustment  of  an  average  loss  upon  a  valued  policy,**  b  di- 
rectly contrary  to  the  very  terms  of  the  policy  itself.  It  is 
expressly  subfect  to  average,  if  the  loss  upon  sugars  exceed 
5  per  cent. ;  if  it  was  not,  the  consequence  would  not  be  that 
every  partial  loss  must  thereby  become  total,  but  the  event, 
to  entitle  the  assured  to  recover,  would  not  happen,  unless 
there  was  a  total  loss.  Consequently  the  plaintiffs  in  this 
case  would  not  be  entitled  to  recover  at  all ;  for  there  is  no 
colour  to  say  this  was  a  total  loss.  Besides,  the  plaintiffs 
have  taken  to  the  goods,  and  sold  them.** 
8.  Profito  are  Eighthly,  profits  expected  to  be  made  are  a  **  good  in- 
i^^iiitn^  surable  interest'*  The  doctrine  laid  down  by  Lord  MemS" 
field  in  the  above  case  was  acted  upon  by  his  Lordship  in  a 
subsequent  case  of  Grant  v.  Parkinson  {b).  It  was  an  action 
on  a  policy  of  insurance  on  the  ship  Providence,  "  at  and 
from  Surinam,  or  whatsoever  other  ports  in  the  West  Indies 
at  which  the  ship  might  load,  to  Quebec.'*  At  the  trial, 
before  Lord  Mansfield,  at  the  Sit.  after  Trin.  Term,  the  prin- 
cipal question  on  the  merits  was,  whether  the  plaintiff  had 
an  insurable  interest.  It  was  an  insurance  on  the  profits 
expected  to  arise  on  a  cargo  of  molasses,  belonging  to  the 
plaintiff,  who  had  a  contract  with  Government  to  supply  the 

(a)   By  the   usage   at  Lloyd's,  sidered  as  an  open  policy.    2  B. 

where  liberty  is  given  by  the  po-  &  Ad.  651.    And  see  Harman  and 

licy  "to  declare  and  value**  after  others o.  Kingston,  3  Camp.  150. 
the   policy  is  executed,    and  no         (6)  22  Geo.  3,  in  B.  R.  Mich, 

declaration  or  valuation,  it  if  con-  Park  Ins.  561. 
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ormf  wiih  spruce  beer.  Lord  Manffield  thought  it  an 
imunble  mterest.  But  the  part  of  the  case  which  caUs  for 
oor  attention  at  present  was  a  clause  declaring  **  that,  in  the 
cue  of  loss,  it  was  agreed  that  the  profits  should  be  talued 
tt  lOOOiL,  without  any  other  voucher  than  the  policy."  This, 
it  was  insisted,  rendered  the  policy  void,  within  the  spirit  of 
the  19  Geo.  3,  c.  S7.  Lord  Mansfield,  at  the  trial,  inclined 
to  think  the  contract  was  a  fair  one;  but  still  he  could  not 
get  ofer  the  objection,  the  instrument  being  void  on  the  face 
of  it  His  Lordship,  however,  saved  the  point  for  the  opinion 
of  the  Court,  a  verdict  being  entered  for  the  plaintiff,  subject 
to  that  reference.  In  Michaelmas  Term  following  the  matter 
Cime  on  to  be  heard,  when,  after  full  argument  at  the  Bar, 

Lord  Mansfield,  C.  J.,  said. — ^'  I  have,  since  the  sitting  at 
Gnildkall,  on  further  consideration,  changed  my  opinion.    I 
then  thought  the  present  policy  within  the  act  of  Parliament, 
Iix>w  think  otherwise.  On  the  construction  of  the  act,  it  has 
omformly  been  held  that  a  valued  policy  is  not  void    It  is 
if^cmnbent  on  the  plaintiff  to  prove  some  interest,  but  it  is  not 
Deceisary  to  go  into  the  whole  value.    In  the  case  of  Lewis 
^^Rucier  (a)  this  doctrine  was  much  considered.  (His  Lord- 
ship read  the  words  already  mentioned  in  that  case,  and 
poceeded.)    Thb  insurance  is  on  *^  the  profits"  of  a  cargo 
MoDging  to  a  man  having  a  contract  to  supply  the  army, 
ud  if  it  arrive  the  profits  are  pretty  certain.    The  meaning 
of  the  policy  is  not  to  evade  the  act  of  ParUament,  but  to 
noid  the  difficulty  of  going  into  an  exact  account  of  the 
quantum.    I  cannot  distinguish  this  from  a  valued  policy : 
there  is  no  pretence  for  saying  it  is  a  wagering  one." 

The  other  Judges  concurred,  and  the  postea  was  given  to 
the  plaintiff. 

If  the  plaintiff  f»t»<  prove  his  interest,  and  the  poUey  only  Di^tmctkm  bo- 
saves  him  the  trouble  of  showing  its  amount,  it  is  a  valued  ^^^^^  *  t'^^^tf 

tuul  wogtT 

policy  and  good;  but  {f  it  suspenses  with  all  proof  of  interest,  poHey. 
it  is  within  the  act  and  void.    Thus  in  the  case  of  Murphy 
V.  Bell  (6),  where  a  policy  of  insurance  stipulated,  "  that  the 
(a)  Ante,  p.  37.  (6)  4  Bing.  567- 
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goods  insured  were,  and  should  be  valued  at  five  tierces  of 
cofiee,  valued  at  37/.  per  tierce>  say,  135/. ;  the  policy  to  be  a 
sufficient  proof  of  interest,'*  it  was  held  that  the  policy  was 
void  under  the  act.     Best,  C.  J.,  said,  *'  This  is  a  full  admis- 
sion of  all  which  the  assured  would  be  required  to  prove,  as 
well  as  to  his  having  goods  on  board,  as  to  the  value  of  those 
goods.    The  words  *  should  be  valued  at  five  tierces  of  coffee,' 
admit  that  five  tierces  of  coffee  belonging  to  him  were  on 
board.    That  would  dispense  with  the  necessity  of  proving 
that  any  coffee  belonging  to  the  plaintiff*  was  on  board.     The 
words  *  the  policy  to  be  deemed  sufficient  proof  of  interest,* 
are  of  precisely  the   same  import  as  the  words  *  without 
further  proof  of  interest  than  the  policy.*    As  no  inquiry  is 
to  be  made  whether  the  assured  had  any  property  in  the 
ship  insured  or  not,  it  is  in  effect  an  insurance  '  interest  or 
no  interest.' " 
The  commis-         In  a  Case  before  Lord  Kenyan  (a),  where  the  interest  was 
auur^  u  con.  Stated  in  the  policy  to  be  ''  on  the  commissions  of  the  plain- 
**"**^u^it  ^'^'  ^  consignee  of  the  cargo,  valued  at  1500/.'*    His  Lord- 
15002.  held  to     ship  expressed  a  Strong  opinion  that  this  was  a  good  insurable 
raUe  inter^'  interest,  but  the  matter  being  compromised,  it  did  not  come 

to  any  decision.  Afterwards  the  question  was  brought 
for  the  opinion  of  the  Court  upon  a  case  reserved  (fr).  The 
policy  stated  the  insurance  to  be  on  profits  valued  at  2fl00k 
The  declaration  averred,  and  the  fact  was,  that  the  assured 
was  interested  in  the  profits  to  arise,  and  be  made,  from  the 
sale  and  disposal  of  the  said  cargo  of  goods.  This  case  was 
twice  argued  at  the  Bar,  once  in  the  time  of  Lord  Kenyan, 
and  after  taking  time  to  deliberate  the  judgment  of  Mr.  J. 
Grose,  Mr.  J.  Le  Blanc,  and  himself,  was  delivered  by  Mr. 
J.  Lawrence,  in  a  luminous  manner,  who  declared  at  the 
close  of  it,  that  Lord  Kenyan  concurred  in  the  judgment. 
The  decision  was,  that  such  profits  were  the  subject  of  in- 
surance. Mr.  J.  Lawrence  in  this  judgment,  refers  largely 
to  the  foreign  writers  on  this  subject. 

(a)  Flint  o.  Le  Mesnrier,  sit.  after         (b)  Barclay  v.  Couains,  2  East, 
H.  T.  1796,  at  Guild.  Park  Int.  563.      544. 
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"The case  states^  that  the  insured  shipped  on  board  the 
^Vf  Jonah  a  cargo  of  goods*  to  be  carried  on  a  trading 
?o;age :  so  that  it  appears  that  he  had  an  interest  in  the 
profits  to  arise  from  a  cargo,  which  was  liable  to  be  affected 
by  the  perils  insured  against.     And  the  question  is*  if,  on  an 
insurance  made  on  the  profits  to  arise  from  such  cargo,  the 
plaintiff  can  recover  ?     As  insurance  is  a  contract  of  indem- 
nity, it  cannot  be  said  to  be  extended  beyond  what  the  design 
of  such  species  of  contract  will  embrace,  if  it  be  applied  to 
protect  men  from  those  losses  and  disadvantages  which,  but 
for  the  perils  insured  against,  the  assured  would  not  suffer ; 
tod  in  every  maritime  adventure  the  adventurer  is  liable  to 
be  deprived  not  only  of  the  thing  immediately  subjected  to 
the  perils  insured  against,  but  also  of  the  advantages  to  arise 
from  the  arrival  of  those  things  at  their  destined  port.    If 
they  do  not  arrive,  his  loss  in  such  case  is  not  merely  that  of 
his  goods  or  other  things  exposed  to  the  perils  of  navigation, 
but  of  the  benefits  which,  were  his  money  employed  in  an 
undertaking  not  subject  to  the  perils,  he  might  obtain^  with- 
out more  risk  than  the  capital  itself  would  be  liable  to :  and  if, 
^henthe  capital  is  subject  to  the  risks  of  maritime  commerce, 
it  be  allowable  for  the  merchant  to  protect  that  by  insuring 
it»  why  may  he  not  protect  those  advantages  he  is  in  danger 
of  losing  by  their  being  subjected  to  the  same  risks  ?     It  is 
surely  not  an  improper  encouragement  of  trade  to  provide 
that  merchants,  in  case  of  adverse  fortune,  should  not  only 
not  lose  the  principal  adventure,  but  that  that  principal  should 
not,  in  consequence  of  such  bad  fortune,  be  totally  unpro- 
ductive ;  and  that  men  of  small  fortunes  should  be  encouraged 
to  engage  in  commerce,  by  their  having  the  means  of  pre- 
serving their  capitals  entire,   which  would  continually  be 
lessened  by  the  ordinary  expenses  of  living,  if  there  were  no 
means  of  replacing  that  expenditure,  in  case  the  returns  of 
their  adventures  should  fail.    Where  a  capital  is  employed 
subject  to  such  risks,  in  case  of  loss,  the  party  is  a  sufferer 
by  not  having  used  his  money  in  a  way  which  might,  with  a 
moral  certainty,  have  made  a  return  not  only  of  his  principal 
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but  of  profit :  and  it  is  but  playing  with  words  to  say  that,  in 
such  case,  there  is  no  loss,  because  there  is  no  possession; 

Optnioo  of       And  that  it  is  but  a  disappointment.    Foreign  writers  opon 

^^i^^^l^^  insurance,  whose  doctrines  form  the  greatest  part  of  our  law 
on  this  subject,  certainly  do  not  treat  of  insurance  on  profits 
as  a  matter  inconsbtent  with  the  true  nature  and  design  of 
such  a  contract ;  and  where  it  is  spoken  of  by  them  as  a 
species  of  insurance  which  cannot  be  made,  this  latter  doc- 
trine will  be  found  to  be  referable  to  the  positive  institutions 
of  different  nations,  who  have  thought  it  wise  to  prohibit  it. 

Booeiii  ating  Jtoeeus,  an  ItaUan  jurist,  inquiring  how  goods  that  are  lost 
are  to  be  valued,  has  in  hb  Natabilia  de  AssecuraiiombuSf 
No.  8,  this  passage :  *  Distingue  aut  merces  fuernnt  sestimate 
pro  certft  quantitate  tempore  contractus  assecurationis,  et 
tunc  non  sumus  in  dubia  quia  dicta  quantitas  sestimata  sol- 
venda  est ;  aut  assecuratio  fuit  facta  pro  asportandis  merdbus 
salvis  Roman,  et  tunc  €estimatio  inspicienda  est  RomtB.  Aut 
assecuratio  fuit  facta  simpUciter,  de  solvendo  aestimationem 
sen  valorem  mercium,  in  casu  periculi,  si  naris  perierit,  et 
tunc  inspici  debet  tempus  obligationis,  et  prout  tunc  valebant, 
debet  fieri  asstimatio,  et  sic  damnum  quod  assecuratus  patitur 
in  amissione  rei,  non  lucrum  fasciendum  consideratur.**  And 
for  this  he  cites  Santema^  a  Portuguese  lawyer,  de  Assecu- 
rationibus,  part  the  3d,  num.  40  and  41 ;  in  which  book  there 
is  a  long  disquisition  to  show  that,  in  this  latter  case,  the 
profit  on  the  goods  is  not  to  be  pud,  but  only  the  value  at 
the  dme  of  the  insurance.  So  that  it  seems  the  insurance  of 
profit  is  so  far  from  being  inconsistent  with  the  nature  of 
insurance,  that,  e  contrh,  Sanierna  thinks  it  necessary  to  show 
by  argument,  that  the  profit  is  not  to  be  considered  in  all 
cases ;  and  that  where  the  assurance  is  made  simpUciter,  then 

Bkncct.  lucrum  non  spectcUur.    And  Stracca,  another  ItaUan  lawyer, 

agrees  with  Sanierna  in  his  Gloss,  No.  6.  In  France  such 
assurances  were  unlawful ;  but  that  depends,  according  to 

Valiii, mUm  Valin,  on  the  ordinance  of  the  marine,  which  also  forbids 
insurance  upon  freight ;  and  the  reason  given  by  Valin  for 
making  these  ordinances,  with  respect  to  the  one  and  the 
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other,  18  the  same ;  so  in  Hottand,  it  appears  from  Bynker^  ^^^i^^' 

ihoett  Quasstiones  Juris  Privati,  book  4,  c.  5,  that  such  in-  Holland. 

sonnces  cannot  be  legally  made  there ;  but  that  is  by  the 

pondfe  laws  of  that  country ;  notwithstanding  which,  the 

pnctice  has  so  generally  obtained  to  insure  expected  profits, 

as  that  in  a  case  he  there  states,  the  majority  of  the  Judges 

of  the  Court  where  the  question  arose,  determined  in  favour 

of  the  assured ;  and  those  who  opposed  that  decision,  rested 

their  opinions  on  the  positive  laws  of  the  country,  and  not  on 

roch  oVntracts  being  contrary  to  the  nature  of  insurance.    In 

thb  country,  there  is  no  law  forbidding  such  insurance ;  un- 

kttit  could  be  shown  that  the  insured  had  no  interest  in  the 

profits,  or  that  from  its  nature  it  must  be  a  mere  wager,  so  as 

to  bring  the  case  within  the  stat.  19  Geo.  2;  and  that  they 

^  not  considered  as  contracts  inconsistent  with  the  general 

nature  of  insurance  is  proved,  by  the  instance  put  of  an  in- 

lurance  on  freight ;  which,  as  was  very  truly  argued  at  the 

Bar,  differs  only  from  the  case  now  before  us  in  the  same 

degree  as  a  return  of  capital  vested  in  shipping  differs  from 

a  return  of  capital  vested  in  merchandise :  and  by  the  cases 

of  Gran/  v.  Parkinson,  in  Mars/iall,  95, 3d  edit. ;  and  Park. 

^1)  8th  edit,  which  was  an  insurance  on  profits  of  a  cargo 

of  molasses ;  and  the  case  of  Henrickson  and  Walker ,  and 

Hmiekson  and  Margeison,  Mich.  1776  (a).    The  authority 


(a)  Mr.  Justice  Laufreuce  read 
the  foUowiDg  note  of  that  case  at 
the  time: 

HenricksoD  v.  Margetaon,  and 
the  game  against  Walker.    These 
We  two  actions  on  the  same  po- 
^Kf,  against  tiro  different  under- 
vrileis.    It  was  a  policy  of  insu- 
noce  at  and  from  Bordeaux  to 
Hambuigh,    on  imaginary  profit, 
Tht  declaration  stated  the  policy 
litb  December,  1775,  on  the  ship 
Tkomat,  of  Bremen,  on  indigo  Ta- 
llied at  9,600L ;  under  which  policy 
was  a  memorandum,  Tiz.  the  fol- 
lowing is  OD  imaginary  profit  at  3i 


per  cent,  and  in  case  of  loss,  to 
pay  without  further  proof  of  in- 
terest than  this  policy.  The  plain- 
tiff averted,  that  the  ship  was  not 
a  ship  belonging  to  his  Majesty,  or 
any  of  his  subjects ;  and  that  the 
imaginary  profit  mentioned  in  the 
said  memorandum  was,  and  is  un- 
derstood and  meant  "  to  be  the 
profit  which  the  said  cargo  of 
indigo  would  produce  upon  the 
sale  thereof  at  Hamburgh,  if  the 
same  should  arrive  there  in  safety." 
That  the  defendant  became  an  as- 
surer of  200/.  on  the  said  imaginary 
profit ;  that  the  cargo  of  indigo  was 
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of  Grant  and  Parkinson,  as  applied  to  this  case,  has  been 
attempted  to  be  gotten  rid  of  by  observing  that  the  thing 
insured  there  was  the  profits  of  a  specific  cargo :  but  in  that 
respect  the  two  cases  do  not  differ ;  for  this  is  an  insurance 
on  a  specific  cargo ;  and  we  have  no  ground  to  say  that  the 
profits  of  a  cargo  to  be  exchanged  in  the  African  trade,  from 
which  exchange  the  profits  will  arise,  are  not,  to  use  the  ex- 
pression of  Lord  Mansfield  in  Grant  and  Parkinson,  pretty 
certain ;  admitting,  for  the  sake  of  the  argument,  which  it 
is  not  necessary  for  us  now  to  determine,  that  in  some  mer- 
cantile adventures  there  may  be  so  much  uncertainty  as  to 
the  profits,  as  to  make  it  not  possible  to  insure  them  without 
the  policy  being  a  wagering  contract.  This,  however,  we 
cannot  presume  of  the  returns  to  be  made  from  an  adventure 
undertaken  according  to  a  long  established  course  of  trade 
like  that  in  question,  in  which  numbers  have  been  engaged 
to  great  advantage  for  a  continued  succession  of  years.  It 
has  been  objected  to  this  sort  of  insurance,  that  the  subject 
having  no  physical  existence,  cannot  be  insured.  This  ob- 
jection would  hold  against  insuring  freight,  and  bottomree. 


on  board  to  the  value  insured; 
"  and  that  the  jrfaintiff  was  inte- 
rested in  the  cargo  of  indigo  and 
the  imaginary  profit  thereof;"  and 
that  the  ship  and  cargo  were  on 
the  voyage  lost,  by  the  perils  of  the 
sea;  and  the  cargo  and  all  profit 
thereof  wholly  lost  to  the  plaintiflT. 

The  cause  was  tried  at  the  sit- 
tings after  Trinity  Term,  1776,  at 
Guildhall,  before  Lord  Mansfield, 
when  a  verdict  was  found  for  the 
plaintiff. 

In  Michaelmas  Term,  1776,  a 
motion  was  made  for  a  new  trial. 
It  appeared  by  the  report,  that  the 
ship  was  totally  lost  off  Scilly ;  but 
that  all  the  cargo,  except  one  barrel 
of  indigo,  was  saved  and  carried  to 
Hamburgh  in  another  ship,  at  the 
expense  of  the  underwriters ;  and 
the  question  made  on  the  motion 


for  a  new  trial  was.  Whether  the 
ship  being  lost,  but  the  cargo  car- 
ried to  Hamburgh  in  another  ship, 
the  assured  could  recover  as  for  a 
total  loss  of  the  profits  ?  But  the 
Court  held,  that  there  should  not 
be  a  new  trial;  that  the  under- 
writers were  not  at  liberty  to  send 
the  cargo  to  Hamburgh  at  what 
time  and  in  what  ship  they  pleated. 
Lord  Mansfield  said,  the  meaning 
of  the  policy  seems  to  be,  that  the 
ship  and  cargo  shall  arrive  at  the 
destined  port,  and  is  on  the  profit 
of  that  particular  ship  and  cargo; 
but  the  market  varies,  and  may  de- 
pend on  twenty-four  hours  sooner 
or  later,  so  that  unless  the  very 
ship  and  cargo  arrive,  the  profit 
may  fail,  and  the  insurance  is  lost 
— Rule  discharged. 
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ind  respondentia  interest.    Again,  that  the  goods  might  be 
gmng  to  a  losing  market ;  in  which  ease,  the  assured  would 
gain  by  the  loss  of  his  goods ;  but  if  that  were  the  case,  it 
would  be  evidence  on  mm  assumpsit ^  as  it  would  prove  either 
that  the  plaintiff  was  not  damnified  as  to  profit  by  the  loss  of 
the  goods ;  or  that  at  the  time  of  the  loss,  he  had  no  interest 
in  the  thing  insured.    It  was  further  objected,  that  there  can 
be  no  average  nor  abandonment ;  but  that  objection  does  not 
hold  in  the  present  case ;  for  if  there  be  only  a  partial  loss, 
the  assured  will  only  be  liable  to  pay  for  the  expected  profits 
00  the  goods  lost ;  and  there  may  be  an  abandonment  of  the 
profits- by  abandoning  the  goods  from  whence  the  profits  are 
to  arise :  and  as  to  general  average,  there  would  be  no  dif- 
fieolty  in  the  case  of  a  valued  policy  ;  and  in  the  case  of  an 
open  policy,  the  difficulty  would  be  no  greater  than  in  ascer- 
taning  the  damages  in  case  of  loss :  the  impossibility  of  doing 
which,  in  every  case,  will  not  prove  that  an  insurance  can  be 
■ade  on  profits  in  no  case.    A  considerable  time  has  elapsed 
between  the  first  and  second  argument  of  this  case,  in  con- 
sequence of  a  writ  of  error  in  the  Exchequer  Chamber  in 
laotber  case,  the  decision  of  which  might  have  had  weight 
m  &voor  of  the  defendant,  had  it  been  determined  otherwise 
than  it  has  been.     The  grounds  of  that  decision  we  are  not 
aequainted  with,  so  as  to  say  whether  they  will  support  this 
case:  but  as  that  determination  does  not  militate  with  the 
oinnion  Mr.  J.  Grose,  Mr.  J.  Le  Blanc,  and  I  have  formed, 
and  I  may  add  that  of  Lord  Kenyon  on  hearing  the  first 
argument,  we  do  not  think  it  fit  that  we  should  longer  delay 
the  judgment  of  the  Court.** — ^Postea  to  the  plaintiff. 
In  the  case  of  Eure  and  Another  v.  Glover  (a),  which  was  Profits  may  be 

,,  -  iiisurea  in  "co 

an  action  on  a  policy  of  assurance  in  the  common  printed  nomine"  with- 
fam,  on  a  voyage  from  Riga  to  Hull,  upon  "  goods,**  and  ^^l  ^^^^ 
iho  upon  the  body  of  the  ship  Elizabeth,  &c.,  it  was  stated  •criptj?n»  ^^ 

'  ^  /  *  '  '  engrafted  upon 

*tkat  the  said  ahip,  &c.,  goods  and  merchandises,  &c.,  for  so  «  policy  on 
■och  as  concerned  the  assured  by  agreement  between  the  goods**  in  the 
iMired  and  assurers  in  the  policy,  are  and  shall  be  on  profits  .^^^"form, 

(«)  16  East,  218  J  3  Camp.  776.  .      ^^  *  *«^'» 
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•***^J.^  (without  further  description),  ftc."  The  declaration,  after 
an  interest  in  setting  out  the  policjT,  alleged  the  promise  of  the  defendant 
^''^^  as  an  underwriter  thereon  for  900L,  in  consideration  of  forty 
guineas  premium,  and  then  stated  that  the  ship  on  the  said 
day  (the  date  of  the  policy)  was  in  good  safety  at  Riga,  and 
divers  goods  of  great  value  were  then  loaded  on  board  her, 
to  be  carried  on  the  voyage  insured,  and  that  the  plaintiflb 
were  then  and  from  thence  until  and  at  the  time  of  the  loss 
aftermentioned,  interested  in  the  said  goods  and  in  the  pro- 
fits expected  to  be  made  thereon,  to  the  amount  for  the 
money  insured  on  the  said  goods  and  the  said  profits  re- 
spectively ;  and  that  the  said  policy  was  made  on  the  said 
profits,  and  for  the  use  and  benefit  of  the  plaintifik  The 
declaration  went  on  to  state,  that  the  ship  sailed  o»  a  certun 
day,  &c.,  on  the  voyage  insured,  and  in  the  course  of  the 
same  voyage,  and  on  the  same  day,  was  captured  with  the 
goods,  &c.,  whereby,  &c.,  the  defendant  became  liable  to  pay 
the  SOO/.  At  the  trial  before  Lord  EUenbaraugh,  at  Guild- 
hall, it  appeared  that  the  plaintifia  had  chartered  the  EUmo^ 
beih  firom  Hull  to  Riga,  to  receive  from  their  agents  a  full 
cargo  of  hemp,  and  at  the  time  of  the  capture  the  imomce 
fmlue  of  the  cargo  was  5116/.,  the  profit  on  which,  supposing 
the  whole  of  it  to  have  been  shipped,  and  arrived  in  a  sound 
state,  would  have  been  to  the  amount  insured — 1000/.  An 
objection  was  taken  at  the  trial  that  this  was  a  gambling 
policy,  and  therefore  void;  but  Lord  EUenborough  overruled 
the  objection,  seeing  no  difference,  in  principle,  between  an 
insurance  on  profits  valued,  which  had  been  held  to  be  legal, 
and  on  profits  without  the  valuations  being  ascertained  in  the 
policy,  but  left  open  to  proof  afkerwards— **  id  certmn  est 
quod  certum  reddi  potest  ;**  and  the  flax  must  be  taken  to 
have  been  shipped  in  a  sound  state,  the  contrary  not  appear^ 
ing.  The  pluntiffs  having  recovered  a  verdict,  a  motion  was 
made  for  a  new  trial,  or  an  arrest  of  judgment,  on  the 
grounds  that  profits  generally,  without  more  certainty,  could 
not  be  insured. 
Lord  EUenborougki  C.  J.— ***  Are  profits  anything  more 
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^Q  an  excrescence  upon  the  value  of  the  goods,  beyond  the 
prime  cost  ?  The  difficulty  of  calculation  cannot  affect  the 
question  of  interest,  or  the  legality  of  the  contract." 

Rule  refused. 

So  in  the  case  of  King  v.  Glover  {a)  the  Court  were  of 
opinion  that  an  African  captain,  who  was  entitled,  besides 
his  wages,  to  so  much  per  cent.,  and  other  privileges,  for  his 
trouble  of  buying  slaves  on  the  coast  of  Africa  and  disposing 
of  them  in  the  West  Indies^  had  a  good  insurable  interest  in 
this  remuneration. 

But,  in  order  to  enable  the  assured  to  recover  on  an  insur-  In  order  to 

g%     n  %  t  1-  1    •  .1  t        •      1         recover  on  an 

ance  on  "  profits,  he  must  establish  m  evidence  that  he  has  insurance  on 
sustained  a  loss  by  one  of  the  perils  insured  against :  that  is,  aaniredmuit 
he  must  show  that  if  the  peril  insured  ac^ainst  had  not  inter-  ;^^»  *^'*»  ^ 

'  o  for  the  inter- 

cepted the  profit,  that   profit  would   have   accrued  to  the  ventionoftho 

J  perils  insured 

W«Med.  ^nst,  there 

And  therefore  in  the  case  of  Hodgson  v.  Glover  (b),  where  ^^^^^^JY* 
a  talued  policy  on  profits  was  made,  and  a  part  of  the  cargo  profit  to  the 

/  1  ,  pluntiff* 

(slates)  were  lost  by  shipwreck,  though  the  remainder  were 
brought  to  market  and  sold,  but  the  assured  did  not  show 
what  profit  was  made,  or,  if  all  the  slaves  had  arrived  at  the 
Duirket,  there  would  have  been  any  profit,  it  being  only  stated 
that  the  produce  of  the  part  sold  did  not  give  a  profit  upon 
the  whole  adventure,  the  assured  failed  to  recover  in  the 
action  for  want  of  proof  in  his  interest 

Mr.  J.  Lawrence  says, — ''  According  to  the  plaintiff's  own 
showing,  this  is  only  an  average  loss.  The  case  of  Barclay 
V.  Cousins  (c),  did  not  go  the  length  of  directing  that  the 
plaintiff  was  at  all  events  entitled,  under  a  policy  on  '  profits,* 
to  recnyer  to  the  full  extent  of  the  sum  insured.  What  was 
tliere  said  was  only  to  show  the  general  insurable  nature  of 
profits." 

In  the  class  of  insurances  which  has  for  some  space  been  There  must  be 
the  subject  of  our  consideration  it  is  to  be  remarked  that,  certuntyofthe 
ahhough  the  subject-matter  of  the  expected  profit  may  not  J^'^Sere^ 

(a)  2  N.  R.  206.  (6)  6  Eatst,  316.  (c)  AiUe,  p.  40. 
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speculation  ex-  liave  an  existence  at  the  time  of  the  insurance,  there  is.  how- 
cver^  a  description  of  certainty  (distinct  from  what  is  merely 
a  speculative  expectation)  required  to  render  this  species  of 
property  insurable.  For  where  the  benefit  which  the  assured 
expects  is  only  of  a  speculative  nature,  attended  with  no 
certainty  of  completion,  and  requiring  the  event  he  wishes  to 
be  insured  to  happen,  before  he  can  possibly  know  whether 
it  can  ever  come  to  pass,  is  considered  by  far  too  remote  an 
interest  to  make  the  subject  of  an  insurance,  and  not  suffi- 
ciently palpable  to  take  the  case  out  of  act  19  Geo.  S. 

The  following  case,  reported  by  the  late  Mr.  J.  Part^  in 
his  Treatise,  is  illustrative  of  the  general  proposition  just  laid 
down: — 

It  was  the  case  of  Knox  v.  Wood  (a),  and  was  an  insurance 
''  on  the  ship  Friendship^  at  and  from  Bristol  to  St.  Thomas's 
and  Jamaica,  and  from  thence  back  to  Dublin,  on  commissions 
valued  at  1 ,000/."  The  admitted  facts  were,  that  the  plaintiff 
and  one  Alexander  Robe,  of  Bristol,  merchant,  on  the  26th 
March,  1807,  entered  into  a  charter-party  for  the  voyage  in 
question :  that  the  said  ship  sailed  from  Bristol  with  a  cargo 
for  St.  Thomas's,  but  which  cargo  was  not  the  property  of  the 
plaintiff,  nor  insured  by  this  policy:  that  the  said  ship  deUvered 
her  cargo  at  St.  Thomas's,  and  proceeded  from  thence  in  bal- 
last to  Jamaica,  and  was  captured  before  her  arrival  and  car- 
ried into  Cuba,  where  she  was  ransomed  by  the  captain,  and 
'  again  proceeded  for  and  arrived  at  Jamaica  :  that  the  policy 

in  question  was  meant  and  intended  by  the  plaintiff  as  an 
insurance  upon  the  commission  expected  to  arise  upon  the 
sale  and  disposition  by  the  plaintiff  in  DubUn  of  produce 
expected  to  be  shipped  on  board  the  said  ship  at  Jamaica. 
When  the  counsel  for  the  plaintiff  had  opened  this  case. 
Lord  EUenborough  said,  'Mt  is  agreed  that  this  insurance 
was  on  the  commission  of  the  homeward  cargo ;  and  it  is  also 
agreed  that  the  vessel  arrived  at  the  place  where  that  home^ 
ward  cargo  was  to  be  shipped,  and  no  reason  is  assigned  why 
it  was  not  shipped.     No  cargo  appears  to  have  been  ready. 

(a)  Mich,  sit  at  Guild.  1808.    Park  Ins.  vol  2,  564. 
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This  is  an  insurance  of  an.  expectation  of  an  expectation.  If 
Courts  of  Justice  were  to  give  effect  to  insurances  of  this  kind« 
(bey  had  at  once  better  repeal  the  statute  against  wager- 
policies.  The  plaintiff  was  nonsuited.  A  motion  was,  in  the 
foUowing  Temiy  made  to  set  aside  the  nonsuit,  which  was 
refitted  by  the  whole  Court  (a). 

A  similar  doctrine  to  the  above  was  held  in  a  late  case  of 
Siocldale  v.  Dunhp,  in  the  Exchequer  of  Pleas  (fi\  in  which 
Messrs.  Harrison  and  Co.,  being  the  owners  of  two  ships, 
called  the  Antelope  and  the  Marta^  trading  to  the  coast  of 
^fnca,  and  which  were  expected  to  arrive  at  Liverpool  with 
cvgoes  of  palm-oil,  agreed  verbally  with  the  assured  to  sell 
^m  two  hundred  tons  of  oil,  "  one  hundred  tons  to  arrive 
1^7  the  Antelope  and  one  hundred  by  the  Maria.^    The 
^lope  afterwards  arrives  with  one  hundred  tons  of  oil  on 
1^,  which  were  deUvered  to  the  plaintiffs.     The  Maria, 
i^^  fifty  tons,  was  lost  '*  by  the  perils  of  the  seas."    The 
plaintiffs  having  insured  the  oil  on  board  the  Maria,  together 
^th  their  expected  profits  thereon,  it  was  held  that  they  had 
^  insurable  interest,  because  they  had  entered  into  no  con- 
^ct  with  the  Messrs.  Harrison  and  Co.  which  was  capable 
of  being  enforced  bylaw;  hord  Abinger  ohseryingt — "The 
''Iguinent  of  the  plaintiff's  counsel  rests  upon  an  analogy 
dnwD  from  the  law  relating  to  insurance  on  freight.     It  is 
▼cry  true  where  a  party  is  entitled  to  the  ship,  either  wholly 
or  in  party  the  law  will  allow  him  to  make  a  separate  insu- 
rance on  the  freight.    If  thereby  a  charter-party  and  the 
ship  is  lost,  he  is  entitled  to  recover  for  the  freight    But  if 
a  ship  be  sent  out  for  goods,  and  none  are  received  on  board, 
there  is  no  interest  to  maintain  an  insurance  on  the  profits. 
Where  goods  are  received  on  board  a  vessel,  and  a  contract 
is  made  to  secure  them,  then  if  a  loss  happens  the  assured 
nay  recover,  because  his  receipt  of  the  goods  has  been  pre- 
vented by  the  perSs  of  the  seas ;  for  he  has  made  a  contract 
which  he  has  great  reason  to  expect  will  be  performed.    But 
CMses  of  freight  are  not  analogous  to  cases  of  insurance  on  the 

Cm)  See  Kent  o.  Bird,  Covrper,  5d3.  (6)  6  M.  &  W.  224. 

£ 
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profits  to  arise  from  the  sale  of  goods,  they  stand  upon  the 
assumption  that  the  assured  has  in  his  own  power  the  sub- 
ject-matter upon  which  the  insurance  is  effected.  If  contracts 
for  goods  to  be  purchased  in  future  were  allowed  to  be  in- 
sured, it  would  be  allowing  a  wager-policy  to  be  made  (a). 
But  such  a  doctrine  would  defeat  the  Legislative  enactment 
on  the  subject,  and  create  an  imaginary  interest,  which  has 
no  foundation  in  law.  Here  there  was  no  written  contract,  or 
any  contract  which  the  plaintifis  could  have  enforced.  The 
cases  of  freight  suppose  the  contract  capable  of  being  enforced. 
Here  no  interest  in  goods  passed  to  the  plaintiffs.  There  is 
a  contract  to  sell  one  hundred  tons  of  palm-oil,  to  arrive  by 
the  Maria :  if  the  vessel  do  not  arrive,  or  the  goods,  the 
contract  is  void.    Then  where  is  the  interest?" 

In  the  case  of  De  Costa  v.  Firth  (6),  an  insurance  was 
made  upon  any  of  the  packet-boats  which  should  sail  from 
Lisbon  to  Falmouth^  or  such  other  port  as  his  Majesty  should 
direct,  for  one  year,  from  October ^  1763,  to  October,  1764^ 
upon  any  kinds  of  **  goods  and  merchandises"  whatsoever. 
And  it  was  agreed  that  the  goods  and  merchandises  should 
be  valued  at  the  sum  insured  on  such  packet-boats,  without 
further  proof  of  interest  than  the  policy,  and  to  make  no 
return  of  premium,  for  want  of  interest  being  on  bullion  or 
goods.  The  insured  had  an  interest  in  bullion  on  the  Hanover 
packet,  being  one  of  the  king's  packets  between  Lisbon  and 
Falmouth  ;  and  it  was  totally  lost  within  the  time  mentioned 
in  the  policy.  The  Court  held  that  was  a  policy  of  a  peculiar 
sort,  and  was  an  exception  out  of  the  19  Geo.  2,  c  S7.  Il  is 
a  mixed  policy — partly  a  wager-policy,  partly  an  open  one ; 
and  it  is  a  valued  policy,  and  fairly  so  without  fraud  or  mit- 
representation.  Therefore,  the  loss  having  happened,  the 
insured  is  entitled  as  for  a  total  loss. 
The  ca»ton  of  Ninthly,  we  come  now  to  another  class  of  insurances  under 
JJJ^Iy^T^'"  this  bead  of  profits,  viz.,  those  which  arise  upon  a  joint  cap- 

(a)  See  the  case  of  Kdoz  o.  Wood,      void  contract. 
oa/ep.  48,  the  transactioii  amount-         (6)  4  Burr.  1966,  mfe,  p.  22. 
ing  in  effect  to  an  insurance  on  a 
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ture  of  the  army  and  the  navy,  before  condemnation^  to  the  ^^^  "*  "^ 
officers  and  crews  of  the  ships,  who  have  an  insurable  interest  around  of  their 
by  virtue  of  the  Prise  Act,  which  usually  passes  at  the  com-  mmabU  enee- 
mencement  of  a  war.     This  was  held  in  the  case  of  Le  Cras  J^*^^  ^^ 
T.  Hughes  (a) .  ^  Cro'"»  <*»• 

,      property  ctp- 

It  was  an  action  upon  a  policy  of  insurance  of  the  ship  tured. 
iSif.  DomingOf  **  at  and  from  Omoa  to  London,'*  upon  which 
a  case  was  reserved  for  the  opinion  of  the  Court.  The  facts 
of  the  case  were  these : — Captain  Luttrell,  commanding  five 
of  bis  Majesty's  ships,  and  Captain  Dalrymple,  commanding 
a  party  of  land  forces,  captured  two  Spanish  register  ships, 
lying  under  the  protection  of  Fort  Omoa:  that  the  ship 
SL  Domingo  (on  which  the  insurance  was  made)  was  one  of 
the  prizes,  and  was  coming  home,  laden  with  the  property 
then  captured,  upon  which  ship  the  defendant  underwrote 
SOOL:  and  the  ship  was  lost  by  perils  of  the  sea.  The  ques- 
tion was,  whether,  by  virtue  of  the  Prize  Act  of  19  Geo.  3, 
c  67,  the  officers  and  crews  of  the  ships  under  Captain 
Luttrell,  had  such  an  insurable  interest  in  the  ship  Si. 
Dtmingo  as  to  entitle  them  to  recover. 

Lord  Mansfield. — ''There  are  two  questions  in  this  cause ; 
Iftt,  whether  the  sea  officers  had  an  insurable  interest?  This 
viO  depend  upon  the  Prize  Act  and  proclamation;  Snd, 
whether  possession  would  entitle  them  to  insure  upon  the 
bare  coniingency  of  a  future  grant  from  the  Crown  ?  As  to 
the  first,  consider  the  act  of  Parliament  which  gives  to  all  the 
people  on  board,  that  is,  to  the  flag  officers,  commanders  « 

and  other  officers,  to  the  seamen,  marines,  on  board  every 
ship  and  vessel  of  war,  the  sole  property  of  in  all  and  every 
ihip  and  vessel,  which  they  shall  take  during  the  war  after 
oondemnation.  Does  the  act  say  that  the  seamen  only  should 
take  ?  Does  it  leave  a  joint  capture  by  the  army  and  navy 
imdefiDed?  Certainly  not.  Suppose,  for  instance,  a  case 
vhich  I  remember  to  have  happened :  a  Dutch  and  English 
fleet  combined,  captured  some  ships:  the  English  sailors  could 
not  take  solely  ;  nor  could  the  act  mean  they  should  have 

(<)  B.  R.  East,  22  Geo,3;  Park  Ins.  568 ;  see  also  I  B.  &  P.  324. 
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nothing.  In  the  case  in  question,  suppose  Captain  Dal- 
rymple  had  given  no  assistance,  is  there  any  doubt  that 
Captain  Luttrell  would  have  taken  the  whole?  The  only 
difference  is,  that  he  has  not  now  the  merit  of  a  sole  captor. 
The  word  soldiers  in  the  proclamation,  means  soldiers  on 
bo^rd  the  ship.  Thus  it  stands  on  the  act  and  procla- 
mation. But  supposing  that  doubtful,  as  far  back  as  from 
Queen  Anne's  time  down  to  the  present,  wherever  a  capture 
has  been  made  by  a  King's  ship  or  a  privateer,  the  Crown  has 
always  given  a  grant  of  it  after  condemnation.  There  is  no 
instance  to  the  contrary.  Is  then  the  contingency  of  the 
ship's  coming  safe  such  an  interest  as  the  captor  may  insure  ? 
Insurance  is  a  contract  of  indemnity,  some  interest  is  neces- 
sary, but  not  any  particular  form  of  interest — it  does  not 
depend  upon  a  vested  formal  interest.  The  question  is, 
whether  this  contingency  is  such  a  benefit  to  the  assured  as 
will  make  it  a  loss  to  him  if  the  ship  does  not  arrive  ?  An 
insurance  on  the  profits  of  a  voyage  was  holden  to  be  good  (a). 
An  agent  of  prizes  may  insure  the  arrival  of  a  ship  which 
will  produce  him  profit;  for  though  he  has  not  the  possession 
of  the  property,  he  has  an  interest  in  the  ship's  coming  safe 
as  that  he  may  insure.  Here  the  possession  is  in  the  assured, 
and  a  certain  expectation  of  receiving  the  property  captured 
from  the  Crown,  which  gives  him  an  interest  in  the  arrival. 
It  is  not  a  vested  interest,  but  such  an  expectation  as  never 
was  defeated."  Judgment  for  the  plaintiff. 
Obtjrfiticw  Lord  Eldon,  in  the  case  otLucena  v.  Craufurd{b)^  speak- 
Le  Cns  v.  ing  of  the  case  of  Le  Cras  v.  Hughes,  says,  "  If  the  Omoa 
j^^jm^  case  was  decided  upon  the  expectation  of  a  grant  from  the 
Crown,  I  never  can  give  my  assent  to  such  a  doctrine ;  thaip 
though  founded  upon  the  highest  probability,  was  not  in-- 
itrest,  and  it  was  equally  not  interest  whatever  might  have 
been  the  chances  in  favour  of  the  expectation.  That  inbich 
was  wholly  in  the  Crown,  and  which  it  was  in  the  power  of 
his  Majesty  to  give  or  withhold,  could  not  belong  to  the 
captors,  so  as  to  create  any  right  in  them."  I  have  mentioned 
(«)  Grant  o.  Pariunson,  ante,  p.  3S,  43.  (6)  2  N.  R.  323. 
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this  reported  opinion  of  Lord  Eldan\  on  the  decision  of  that 
peat  matter  of  '^  insurance  law/*  Lord  C.  J.  Mansfield:  at 
tbe  same  time  I  apprehend,  that  the  opinion  of  a  lawyer, 
CTen  80  great  as  Eldon^  is  not,  upon  such  a  question,  to  be 
mentioned  after  the  opinion  of  Lord  Mansfield^  and  that  the 
decision  of  that  great  Judge  in  that  case,  is  considered  by  the 
Courts,  ''  Law,**  at  the  present  time  (which  I  shall  presently 
show).   Lord  EldoiCs  adoption  and  use  of  the  term  "  chances,** 
is  not/air  nor  correct.    Lord  Mansfield  calls  **  the  expecta- 
tion" a  "  certainty,**  there  had  been  no  instance  to  the  con- 
trary.  Was  not  the  certain  expectation  of  the  grant  from  the 
Crown  (supposing  the  ship  to  have  arrived  safe),  greater  than 
the  expectation  of  the  profit  to  arise  from  the  sale  of  a  cargo 
^f  molasses f  belonging  to  a  man  who  had  a  contract  with 
goyemment,  and  who,  at  the  time  of  the  insurance,  could  not 
luive  a  perfect  contract  with  regard  to  the  sale,  and  that  the 
government  might  have,  at  all  hazards,  disregarded  their 
contract  with  him;  might  not  the   faith  of  the  executive 
government  have  failed  in  that  case,  rather  than  in  a  case  of 
Mich  importance  to  the  honour  of  the  Crown,  and  to  the  wel- 
fare and  success  of  the  British  navy  {    I  will  now  refer  to 
^judgment  of  Lord  C.  J.  TindcUf  whose  legal  reputation  is 
inferior  to  neither  of  the  two,  upon  this  opinion  of  Lord 
Eldofls  upon  Lord  Mansfield^ s  decisicfn.    His  Lordship,  in 
deG?ering  judgment  in  the  case  of  Devaux  v.  Steele  (a),  says^ 
"  this  argument  is  founded  upon  the  cases  of  Grant  v.  Par'- 
HiuoH  (6),  Le  Cras  v.  HtigheSg  and  other  cases  of  the  same 
class,  which  were  cited  and  relied  on  at  the  Bar.    It  b  un- 
doubtedly true  that  in  the  case  of  Xe  Cras  v.  Hughes,  Lord 
Mmufield  expressed  a  decided  opinion,  that  the  **  expecta- 
tions'* of  future  benefit  founded  on  the  contingency  of  a  future 
grant  from  the  Crown,  but  warranted  by  universal  practice,  did 
sunonnt  to  an '  insurable  interest.*    But  after  the  observations 
of  Lord  EkUm  on  that  case,  in  giving  judgment  in  the  House 

(«)  8  Scott,  637 ;  6  B.  N.  C.         (6)  The  molasaes  case,  decided 
358.  by  Lord  Mansfield. 
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of  Lords,  in  the  case  of  Lucena  v.  Craufurd  (in  error)  (a)^ 
and  by  EUenborough  in  Routh  ▼•  Thompson  (6)9  the  doctrine 
laid  down  in  Le  Cras  v.  Hughes^  if  still  to  be  treated  as  a 
binding  authority,  must  be  considered  incapable  of  being  ex« 
tended,  and  as  confined  to  cases  falling  strictly  within  the  same 
circumstances.  The  case,  however,  of  Le  Cras  ▼•  Hughes, 
did  in  its  circumstances  show  ''an  expectation**  approaching 
much  nearer  to  a  certain  interest  than  the  present.  In  that 
case  it  was  stated  by  Lord  Mansfield,  "  the  Crown  always 
makes  the  grant,  and  there  is  no  instance  to  the  contrary.*' 
We,  therefore,  observe  that  the  decision  of  Lord  Mansfield  is 
upheld,  as  far  as  its  circumstances  appear,  by  the  Court  in 
the  important  and  fully  argued  case  otDevaux  v.  Steele;  and, 
although  it  must  be  admitted  that  the  authority  of  a  lawyer 
like  Lord  Eldon,  will  always  claim  the  respect  of  the  profes- 
sion of  the  law,  and  regard  from  the  Judges,  his  observations 
upon  the  case  in  question,  do  not  seem  to  amount  to  much 
weight,  particularly  when  considered  in  comparison  with  the 
opinion  of  the  great  Judge,  who  decided  that  case  with  the 
full  approbation  of  the  whole  Court. 

We  go  on  now,  after  this  digression,  to  pursue  this  subject 
farther,  and  to  refer  to  some  of  the  cases  just  mentioned,  and 
which  called  into  notice  the  principles  laid  down  by  Lord 
Mansfield  in  Grant  v.  Parkinson,  and  Le  Cras  v.  Hughes. 

The  first  case  which  is  to  be  briefly  mentioned,  is  a  case 
which  came  on  for  argument  before  Lord  Kenyan,  and  the 
rest  of  the  Court  of  King's  Bench.  It  was  the  more  mo- 
dern case  of  Boehm  v.  Bell  {c),  in  which  it  was  held  that 
the  captors  of  ships  seized  by  them  as  prize,  have  an  in- 
surable interest  in  them  in  the  voyage  home,  for  the  purpose 
6f  bringing  them  to  adjudication  in  the  Admiralty :  so  that 
if  the  Court  of  Admiralty  should  not  adjudge  them  as  prize, 
and  award  restitution  to  the  owners,  the  captors  are  not 
entitled  to  a  return  of  premium. 

Lord  Kenyon,  after  argument.  "  observed  that  if  it  were  a 

(fl)  2  N.  R.  321.  (6)  11  East,  434.  (c)  8  T.  R.  154. 
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legil  capture  the  captors  were  entitled ;  if  the  capture  was  im- 
properly made,  they  were  liable  to  be  called  to  account  in  the 
Court  of  Admiralty,  where  they  might  be  amerced  in  damages 
and  costs.  They  had  therefore  a  right  to  insure  against  the 
decision,  that  might  have  loaded  them  with  damages  and 
costs.  On  this  short  ground  I  am  of  opinion,  that  the  as« 
sured  had  an  insurable  interest,  and  there  could  be  no  return 
of  premium.  Mr.  J.  Gfro*^.— "The  whole  diflSculty  has 
arisen  from  confounding  an  indefeasible  interest  with  an  in- 
sarable.  It  is  not  pretended  that  the  assured  had  the  abso- 
lute property  in  the  subject  of  insurance ;  neither  need  they 
liave  such  property  to  make  the  policy  legal,  it  is  suflScient  if 
they  had  an  insurable  interest :  and  according  to  what  was 
ttid  by  Lord  Mansfield  in  Le  Cras  v.  Hughes^  they  certainly 
had  so  insurable  interest.  If  they  had  succeeded  in  the  Court 
of  Admiralty,  it  will  be  admitted  that  they  had  an  insurable 

• 

interest;  and  in  case  of  their  not  succeeding,  these  were 
^eots  for  which  they  might  be  made  answerable,  and  against 
vhich  it  was  competent  for  them  to  insure."  Mr.  J.  Lawrence, 
"tbecase  turns  on  this  short  question,  whether  or  not  the 
assured  had  an  interest  which  they  might  insure  ?  Did  they 
inean  to  game  ?  or  was  there  not  a  loss  against  which  they 
night  indemnify  themselves  by  a  policy.  I  don't  mean  a 
<^ertain,  but  a  possible  loss.  Now  it  has  been  shown  that  this 
was  a  case  in  which  the  Admiralty  might  have  decreed  costs 
and  damages.  That  is  sufficient.  It  might  be  asked,  in  the 
language  of  Lord  Mansfield,  in  Le  Cras  v.  Hughes,  had  not 
^e  assured  such  an  interest  in  the  ship  coming  home,  as  to 
^title  them  to  an  indemnity  ?  I  think  they  had,  and  there- 
fore that  the  plaintiffs  are  not  entitled  to  a  return  of  premium.*' 

So  also  the  Commissioners  appointed  by  the  act  of  the  j;^^  com. 
85  Geo.  3,  c.  80,  for  the  purpose  of  taking  care  of  and  dis-  ^^^  ^ 
posing  of  Dutch  ships  and  effects,  detained  in  or  brought  sutate  to  uke 

into  their  cara 


into  the  ports  of  this  kingdom,  and  who,  by  their  commis-  all  Dutch 
*ion  are  to  manage,  sell,  and  dispose  of  the  same  to  the  best  x^f^^i^  ^^ 
adfantage,  according  to  the  instructions  they  should  from  time  ^^^^Jj^^g^ 
to  time  receive  from  his  Majesty  and  the  Privy  Council,  con-  poseof  ihem 
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•ccxxr^l^  to      tended  that  they  bad  an  insurable  interest  in  Dutch  ships  and 

dirertioiu  ntMi 

tbe  Prhy         effectSy  seized  at  sea  by  his  Majesty's  ships  of  war,  that  they 
brare  than  m    might  be  brought  into  the  ports  of  this  kingdom,  that  they 
^^^°         might  insure  in  their  own  names  (a) ;  and  a  count  in  a  deck- 
triive  at  Ml,    ration  on  such  a  policy,  stating  the  nature  of  their  trust,  and 
to  EagloS^  averring  that  they  as  such  commissioners,  were  interested  in 
the  ships  and  goods,  and  that  the  insurance  was  made  for 
their  use  and  benefit,  and  account  as  such  commissioners, 
was  upon  demurrer  holden  to  be  good  in  the  King's  Bench. 
The  Court  considering  them  in  the  light  of  trustees,  con- 
signees, or  agents,  in  either  of  which  characters,  it  was  con- 
ceived they  had  an  insurable  interest,  Craufurdw.  Hunter  {b\ 
The  case  was  three  times  argued  in  the  Exchequer  Cham- 
ber {c\  and  the  judgment  of  the  Court  of  King's  Bench  was 
afiirmed  by  Lord  Alvanley^  C.  J.,  of  Common  Pleas,  Lord 
C.  B.  MacDanaldf  Heathy  Justices;  Hoiham,  Thompson^ 
and  Graham^  Barons,  against  the  opinion  of  Chambre^  J.    A 
writ  of  error  was  afterwards  brought  upon  this  judgment  in 
the  House  of  Lords,  and  after  much  argument  at  the  Bar, 
several  questions  were  referred   to  the  learned  Judges,  a 
majority  of  whom  were  for  affirming  the  judgment  of  the 
Exchequer  Chamber.     But  some  doubts  having  arisen  in  the 
House  of  Lords  as  to  the  extent  of  damages  which  had  been 
given,  particularly  by  the  Lord  Chancellor,  Erskine,  and  by 
Lords  Eldon  and  EUenborough.     A  venire  facias  de  novo 
was  awarded  in  July,  1S06,  which  came  on  to  be  tried  before 
Lord  EUenborovgh,  at  the  Sit.  after  Mich.  1806.     In  the 
course  of  the  discussion  which  had  taken  place,  it  was  pretty 
generally  understood   that   whatever  difference  of  opinion 
there  might  be  respecting  the  interest  of  the  Commissioners, 
Detonnined  bj  ^he  House  of  Lords,  and  all  the  Judges  were  clearly  of  opinion, 
*^J^*^  lai     **'  ^^^  Majesty  had  undoubtedly  an  insurable  interest  in  the 
tbe  Judge*,       ships  and  cargoes  taken  possession  of  under  the  authority 
had  an  no.        of  the  Statute ;  therefore  the  Attorney-General  (Gi66«),  and 
rmblcbterest     *^®  '*^  ^^^'  ^*  Park,  who  were  counsel  for  the  plaintifTs, 
•ndef^t?       thought  it  their  duty  to  take  verdicts  on  those  counts,  which 

(a)  See  ante,  p.  7,  25.  {b)  8  T.  R.  13.  (c)  3  B.  &  P.  75. 
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aferred  the  interest  in  the  King.  Lord  Ellenborough  also 
directed  the  jury,  that  in  his  opinion  his  Majesty  had  a 
good  insurable  interest,  upon  which  direction  the  under- 
writers, by  their  counsel,  tendered  his  Lordship  a  bill  of 
excepdoDs. 

The  parties  agreed  to  take  the  writ  of  error  to  the  House 
of  Lords,  without  going  through  the  Exchequer  Chamber, 
and  at  last  on  the  S9th  June,  1808,  the  House  unanimously, 
with  the  concurrence  of  all  the  Judges,  gave  judgment  for 
the  assured,  affirming  the  judgment  of  the  King's  Bench. 

But  it  has  been  held  that  a  statement  in  a  case  reserved 
that  the  insurance  was  on  account  of  the  captors,  precluded 
the  consideration  whether  a  count  in  the  declaration  could 
be  sustained,  averring  the  interest  to  be  in  the  Crown  :  and 
therefore  in  the  case  of  Routh  v.  Thompson  (a),  after  a  pro- 
clamation by  the  king  in  council,  to  detain  and  bring  into 
port  all  Danish  vessels,  a  hired  armed  ship  took  and  carried 
into  Lisbon  a  Danish  vessel,  and  sold  her  cargo  there,  to- 
wards paying,  in  part,  the  expenses  of  necessary  repairs,  but 
without  the  authority  of  a  Court  of  Admiralty,  and  after- 
wards took  in  a  cargo  on  freight  for  England  from  Lisbon^ 
00  which  day  hostilities  were  declared  against  Denmark^  by 
another  proclamation  of  the  king  in  council,  after  which  an 
assurance  was  made  on  the  ship  and  freight  by  order  and  on 
account  of  the  captors :  it  was  held  that  the  captors  had  no 
insurable  interest,  as  they  could  claim  nothing,  but  only  ex 
gratia  of  the  Crown,  the  Dane  having  been  seized  before  any 
declaration  of  war  against  Denmark^  and  the  captors  having 
no  claim  to  prize  under  the  Prize  Acts.   The  action  was  tried 
before  Lord  Ellenborough^  at  Guildhall ^  in  which  the  plaintiff 
took  a  verdict,  subject  to  the  opinion  of  the  Court.    The  case 
wu  argued  in  Trin.  Term,  1808.     Lord  C.  J.  Ellenborough 
said  the  case  involved  a  question  of  considerable  magnitude, 
snd  the  Court  would  consider  of  it ;  and  at  the  end  of  the 
Term  his  Lordship  delivered  their  opinion.     His  Lordship 
ttid, — ^*  In  one  count  the  interest  is  averred  to  be  in  his 
Majesty,  and  the  insurance  is  stated  to  have  been  on  liis 

(a)  11  East,  428. 
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account ;  and  in  another  the  interest  is  averred  to  be  in  the 
commander,  officers,  and  crew  of  the  Duchess  of  Bedford  f 
and  the  insurance  b  stated  to  have  been  on  their  account. 
The  case  expressly  states,  that  the  insurance  was  made  on 
account  of  the  captors;  and  that  statement  precludes  us  from 
considering  it  as  made  on  account  of  the  Crown.  Had  there 
been  no  such  specific  staiemenif  it  might  have  been  open  to 
us  to  consider,  whether  the  policy  were  not  referrable  to  the 
interest  of  the  Crown ;  but  after  a  distinct  statement  that  the 
insurance  was  made  (not  on  behalf  the  Crown,  but)  on 
account  of  the  captors,  it  must  be  referred  wholly  to  them ; 
and  the  plaintiffs  must  recover  or  fail,  as  they  have  or  have 
not  a  right  to  aver  an  interest  in  themselves.  This  brings  us 
to  the  question,  whether  they  had  an  insurable  interest? 
Their  right  in  this  respect  has  been  put  upon  two  grounds: 
first,  that  they  had  a  well-grounded  expectation,  warranted 
by  the  practice  of  the  Crown  in  similar  cases,  that  the  ship 
and  freight,  had  there  been  no  loss,  would  have  been  granted 
to  them ;  and  secondly,  that  they  had  the  lawful  possession, 
and  were  liable  either  to  the  Crown  or  the  foreign  owner  for 
the  safe  custody  of  the  vessel :  and  that  on  either  of  these 
grounds  they  are  warranted  in  insuring  on  their  own  account 
As  to  the  first,  it  is  material  to  see  in  what  situation  the  cap- 
tors stood :  it  is  clear  they  had  no  vested  right ;  they  could 
demand  nothing  from  the  Crown.  Had  the  Crown  made  the 
grant  in  their  favour,  it  would  have  been  altogether,  ex 
gratid,  a  mere  boon  and  gift.  That  gift  might  have  been  of 
the  whole,  or  it  might  have  been  of  part,  and  of  a  very  incon* 
siderable  part  only.  The  bounty  of  the  Crown  would  pro- 
bably have  been  proportional  to  the  merit  of  the  capture, 
detention,  and  value  of  the  prize.  Had  any  considerable 
danger  attended  the  performance  of  these  services,  the  grant 
would  probably  have  extended  to  the  whole ;  had  there  been 
no  danger  or  difficulty,  the  grant  would  have  probably  been 
smaller;  and  had  it  appeared  that  the  seizure  had  been  made 
upon  speculation  only,  without  any  knowledge  of  the  pro* 
clamation,  there  would  probably  have  been  no  grant  at  alL 
At  any  rate,  if  there  were  a  grant,  it  would  be  mere  bounty ; 
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and  has  a  man  a  right  to  indemnity  because  he  has  lost  the 
chance  of  receiving  a  gift  ?  Had  the  ship  arrived  in  safety, 
the  captors  would  have  had  the  chance  of  a  grant  from  the 
Crown ;  but  can  they«  in  respect  of  that  chance,  insure  the 
ihip*8  arrival?  To  what  extent  could  they  insure  ?  Not  to 
the  whole,  because  the  grant  might  have  been  of  a  part;  nor 
to  any  given  part,  because  it  must  have  been  uncertain  what 
part,  if  any,  would  have  been  granted.  The  utmost  extent  is 
the  ?alue  of  the  chance ;  and  how  is  that  to  be  estimated  ? 
Independently  of  the  di£ScuIty  of  fixing  the  value,  and  sup- 
ponng  such  a  chance  insurable,  must  not  the  interest  be  so 
described  in  the  policy  ? — (or  a  man,  who  has  no  right,  legal 
or  equitable,  either  in  ship  or  freight,  might  effect  an  insu-* 
rmce  on  either,  merely  because  he  has  a  chance  some  colla- 
teral benefit  may  come  to  him  if  the  ship  and  cargo  should 
arrive  in  safety.)  The  declaration  must  aver  an  interest  in 
the  subject  insured,  and  that  interest  must  be  proved ;  and 
bow  can  it  be  said  that  these  captors  have  any  interest  when 
the  ship  is  altogether  the  king's — the  freight  is  altogether  the 
bog's  ?  And  the  captors  have  no  interest  in  either,  nor  other 
concern  in  respect  to  the  same,  beyond  a  mere  chance  that 
the  king  may  be  induced  to  give  them  something  out  of  the 
produce  of  the  ship  and  freight.  As  to  the  second  count, 
that  the  captors  had  the  lawful  possession,  and  were  respon- 
sible either  to  the  Crown  or  to  the  Danish  owners  for  the 
afe  custody  of  the  vessel,  is  this  a  true  representation  of 
their  situation?  They  certainly  had  the  lawful  possession,  but 
were  they  responsible  for  the  ship's  safety,  unless  as  far  as 
diat  safety  might  be  endangered  by  any  wrongful  acts  of  their 
own?  The  seizure  was  warranted  by  the  king's  proclamation: 
that  made  their  possession  lawful.  The  subsequent  declara- 
ien  of  hostilities  put  an  end  to  any  claim  by  the  Danish 
ovDers,  and,  of  course,  to  all  responsibility  of  the  captors  as 
to  them.  It  then  became  their  duty  to  act  for  the  best,  with 
sview  to  the  safety  of  the  ship,  and  the  mere  interest  of  the 
CroCin  therein.  They  were  bound  to  leave  Lisbon;  it  was 
tor  the  interest  of  the  Crown  that  they  should  make  the  ship 
Mnimental  in  withdrawing  from  Lisbon  as  much  property 
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as  she  could  possibly  carry  with  propriety.  They  acted  for 
the  best*  and  were  consequently  justified  in  respect  to  the 
Crown  in  what  they  did.  The  Crown  cannot  call  upon  them 
for  damages;  and  they  have  no  right  to  ask  for  a  sum  as  an 
indemnity,  when  they  have  not  been,  and  (under  the  circum- 
stances stated)  could  not  have  been  damnified.  The  conse- 
quence is«  that  the  plaintiff  has  no  right  to  recover  upon  the 
policy.  The  question  then  arises,  whether  he  has  any  right 
to  recover  his  premium  ?  And,  as  there  was  no  fraud  in  the 
captors,  in  effecting  this  policy :  as  there  was  no  illegality  in 
the  voyage  or  insurance :  and  as  the  resistance  of  the  under- 
writers to  the  claim,  upon  the  ground  that  there  was  no  risk: 
the  plaintiff  is  entitled  to  his  premium,  and  the  verdict  should 
be  entered  accordingly.** 

Subsequently  to  the  above  action,  another  action  on  the 
same  facts  was  brought  by  the  plaintiff  against  the  defendant, 
who  has  subscribed  for  300/^    The  action  was  commenced  on 
the  21st  June,  1810,  upon  insurance  made  by  him  in  his  firm  of 
P.  &  H.  Le  Mesurier  and  Co.,  dated  12th  November,  1807^ 
upon  the  ship  Knud  Terkelson,  valued  at  3500iL,  and  on 
freight  not  valued,  **  at  and  from  Lisbon  to  London.^    The 
interest  was  averred  to  be  in  his  Majesty,  and  the  loss  to  be 
by  perils  of  the  sea.     The  defendant  pleaded  the  general 
issue ;  and  at  the  trial,  before  Lord  Ellenborough,  at  the  Sit 
after  Trin.  Term,  1800,  at  Guildhall,  a  verdict  was  found  for 
the  plaintifi^  subject  to  the  opinion  of  the  Court  upon  a 
special  case.    The  argument  on  the  case  was  heard  in  HiL 
Term,  1811. 

Lord  EUenborough,  C.  J. — **  The  points  made  for  our 
consideration  are,  first,  whether  the  king  had  an  insurable 
interest,  supposing  him  to  have  been  apprised  of  his  right  at 
the  time  when  the  insurance  was  made,  and  had  determined 
to  insure  it ;  and  next,  whether  he  could  adopt  it  after  it  was 
made.  The  facts  are  that,  after  a  proclamation  by  the  king 
in  council  for  the  detention  of  Danish  vessels,  an  armed  ship, 
in  the  service  of  his  Majesty,  took  possession  of  the  Danish 
ship  in  question.  Was  it  taken  on  behalf  of  the  king  ?  It 
was  taken  by  his  servants,  in  an  armed  brig  engaged  b  his 
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service;  and,  if  not  taken  piratically,  must  have  been  taken 
for  him.  The  king,  therefore,  had  possession  of  the  Danish 
ship ;  for  as  between  his  Majesty  and  those  who  were  acting 
00  his  behalf  and  under  his  authority,  and  who  were  account- 
able to  him  if  they  damaged  or  embezzled  the  property,  their 
possession  was  for  this  purpose  his  possession.  Then  had 
the  king  a  lawful  possession  ?  Was  it  ever  made  a  question 
whether  the  king  were  a  wrong-doer  in  seizing  the  vessels  of 
a  foreign  nation  ?  If,  then,  his  Majesty  had  a  lawful  posses- 
sion, may  he  not  insure  the  property  against  loss  ?  He  was 
legally  competent  to  do  so,  thougli  not  in  the  practice  of  insur- 
ing his  own  ships  of  war.  But,  it  may  be  said,  that  he  knew 
nothing  at  the  time  of  insurance.  It  was  made,  however,  by 
the  orders  of  his  officers,  whose  duty  it  was  to  take  care  of 
the  property,  and  who  were  responsible  to  him  for  it.  Then 
may  he  not  adopt  the  act  ?  The  insurance  is  not,  indeed, 
made  in  terms  in  the  king*s  name,  but  it  was  by  the  direction 
of  Sampson,  who  had  been  made  agent  by  the  captors  for  the 
prize.  But  the  captors  had  no  interest  of  their  own  in  it,  and 
therefore,  for  their  own  benefit,  they  were  not  competent  to 
appoint  an  agent ;  they  must  therefore  be  taken  to  have 
appointed  him  as  agent  on  the  part  of  the  Crown,  whose 
servants  and  agents  they  were.  Then  Sampson  writes  the 
letter  authorizing  the  insurance  being  made,  and  therein  he 
desires  insurance  to  be  made  "  for  my  account."  That,  cer- 
tainly, was  not  intended  as  a  direction  to  insure  his  own  indi- 
vidual interest,  but  merely  credit  was  to  be  given  to  him  for 
the  premiums ;  and  he  proceeds  to  state  that  the  insurance 
is  to  be  made  of  the  Danish  vessel,  Knud  Terkelson,  which 
had  been  detained  by  his  Majesty's  armed  ship,  Duchess 
of  Bedford,  and  for  which  he  was  authorized  to  act  as  agent. 
There  was  no  communication  of  the  names  of  the  particular 
persons  fur  whose  benefit  the  insurance  was  to  be  made,  nor 
was  it  necessary  that  the  agent  should  then  know  who  they 
vere;  but  it  was  to  be  effected  in  the  name  of  the  agent,  for 
(he  benefit  of  those  who  should  be  concerned  in  interest : 
and  the  underwriters  bound  themselves  to  indemnify  those 
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who  should  appear  to  be  interested  in  the  prize*  in  case  of 
loss ;  it  must,  therefore,  enure  for  the  benefit  of  the  Crown, 
which  alone  had  any  interest  in  the  captured  vesseL  The 
Crown,  then,  having  an  insurable  right,  afterwards  adopt 
this  act  of  its  servants  and  agents.  And  if  the  policy  were 
made  for  the  benefit  of  those  concerned,  and  the  Crown  were 
concerned  in  interest,  there  can  be  no  doubt  it  may  adopt  the 
act;  and  it  has  adopted  it.  The  case  of  Craufurdy.  Lucena 
is  full  in  point  to  this.  The  Dutch  commissioners  were 
strangers  to  the  property  before  it  came  within  the  ports  of 
this  kingdom,  though  connected  with  it  in  trust  when  it  was 
brought  there ;  but  the  Crown  afterwards  adopted  the  insur- 
ance, and  the  House  of  Lords  held  that  to  be  a  valid 
adoption,  as  well  in  respect  of  the  ships  taken  before  as 
afterwards  (a).  Here,  then,  there  was  an  adoption  by  the 
Crown  of  the  act  by  which  the  property  was  acquired ;  and 
there  was  also  an  adoption  of  the  insurance  made  afterwards 
to  protect  it.  By  the  adoption  of  the  act  of  taking  possession, 
there  was  an  insurable  interest  in  the  king ;  and  the  adoption 
of  the  insurance  gave  him  also  an  interest  in  the  pdicy. 
The  facts,  therefore,  being  expressly  stated  from  whence  this 
conclusion  may  be  drawn,  and  which  it  was  left  to  us  by  the 
statement  of  the  case,  there  is  no  occasion  to  send  the  ques- 
tion again  to  a  jury.*'    Rauth  v.  Thompson  (6). 

The  principle  of  law  decided  in  the  above  case  was  recog- 
nised likewise  in  a  more  modem  case  otHagedom  v.  Oliver- 
son  (c).  In  which  it  was  decided  that  where  the  plaintiff 
made  an  insurance  {d)  on  "  ship*'  as  well  in  his  own  name  as, 
for,  and  in  the  name  of  all  and  every  other  person,  &c.,  in  the 
usual  form,  for  the  benefit  of  one  F.  S.  Schroeder,  an  alien 
enemy,  and  procured  a  license  to  legalize  the  voyage,  and  a 
loss  happened,  and  two  years  afterwards,  Schroeder,  by  letter 


(a)  See  ante,  p.  7»  and  see  by  {d)  It  was  stated  upon  the  uga- 

Lord  EUenborongh  himself,  Lucena  ment  that  the  plaintiff  gave  the 

V.  Cratiford,  1  Taunt  385.  order  to  the  broker  to  make  the 

(6)  13  East,  274.  insurance. 

(c)  2  M.  &  S.  485. 
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to  the  pIaintiS«  adopted  the  insurance,  the  plaintiff  might* 
reoofer  against  the  underwriter,  averring  the  interest  in 
Schroeder  (a).  The  plaintiff  had  a  verdict  before  Lord  EUen^ 
iortmgh  at  Guildhall,  subject  to  the  opinion  of  the  Court* 

After  argument  in  Easter  Term,  1814;  Lord  EUenborough, 
C  J.,  said — '*  The  plaintiff  had  a  right  to  make  an  in- 
larance,  on  the  chance  of  its  being  adopted  for  the  benefit 
of  all  those  to  whom  it  might  appertain,  which  are  the  words 
of  the  policy*  He  might  insure  for  those  who  were  actually 
interested,  and  possibly  who  might  be  interested*  Schroeder 
WIS  mterested,  and  might  become  privy  to  this  insurance 
by  subsequent  adoption,  according  to  Lucena  v*  Craufurd^ 
and  Rofuih  t.  Thompson,  He  has  adopted  it,  and  now  it  is 
made  a  question,  whether  he  can  become  privy  to  the  benefit 
of  it  It  appears  to  me,  upon  those  authorities  he  may  make 
use  of  the  name  of  the  person  at  the  head  of  the  policy,  as 
the  person  who  had  given  the  order  to  effect  the  insurance, 
which  win  satisfy  the  stat*  28  Geo.  3,  c.  56  {b).  It  seems  to 
me  that  this  action  is  maintainable  for  the  benefit  of  Schroe- 
der, who  was  interested  at  the  time,  and  has  become  privy 
by  adoption." 

The  next  case  which,  firom  its  importance  with  respect  to 
the  law  of  insurances  on  "  prizes,*'  deserves  mentioning,  is 
the  case  of  Stirling  and  others  v*  Vaughan  (c).  This  was  an 
action  on  a  policy  of  insurance  effected  by  the  plaintiffs  as 
agents,  upon  a  ship  called  The  Prize,  No*  3,  and  her  cargo, 
*' bom  Monie  Video  to  London/*  The  subject  of  insurance 
was  a  prize  taken  from  the  Spaniards,  by  the  conjoint  forces 
of  the  army  and  navy  upon  the  expedition  to  the  river  Plata : 
the  interest  was  averred  in  the  first  count  to  be  in  the  king ; 
hy  the  second  to  be  in  the  captors ;  there  was  a  third  count, 
Bot  necessary  to  mention*  The  loss  was  alleged  to  be  by 
perib  of  the  aea,  on  the  voyage  home*  At  the  trial  before 
Lord  EUenborough  at  Guildhalli  Admiral  Murray  was  called 

W  See  1  M.  &  S.  566,  where  it         (&)  See  ante,  p.  3. 
ippon  that  Schroeder  was  iate-         (c)  11  East,  618. 
vMid  hi  part  of  the  ship. 
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as  a  witness^  to  show  on  whose  account  the  insurance  had 
been  effected :  and  he  deposed,  that  after  the  capture  of 
this  and  other  prizes  by  the  conjoint  forces  employed  on  the 
expedition,  a  Mr.  Blacker  was  appointed  prize  agent  for 
ships,  by  the  naval  and  military  commanders,  to  act  on  behalf 
of  all  interested  in  the  capture ;  and  from  him  orders  were 
received  at  home,  to  insure  everything  in  which  the  captors 
were  interested  :  but  it  did  not  appear  that  Blacker  had  re- 
ceived any  appointment  or  direction  from  the  Treasury,  or 
any  other  department  of  government  authorizing  him  spe- 
cially to  insure  or  take  of  the  interests  of  the  Crown,  further 
than  such  an  authority  might  by  law  be  inferred  from  his 
appointment  as  prize  agent  by  the  captors,  and  the  directions 
received  by  him  from  them,  to  act  on  behalf  of  all  interested 
in  the  capture.  Neither  was  there  any  evidence  of  the 
king's  having  repudiated  such  an  authority.  The  prize  was 
lost  by  the  perils  of  the  sea  on  the  homeward  voyage,  and 
before  any  condemnation  of  her  in  the  Court  of  Admiralty. 
Under  these  circumstances.  Lord  Ellenborough,  C«  J.,  left  it 
to  the  jury,  to  infer  an  authority  from  the  Crown  to  the 
captors,  to  cause  insurance  to  be  made,  or  an  adoption  of  it 
when  made  on  behalf  of  its  interest  in  the  prize,  in  which  the 
captors  themselves  had  at  least  an  eventual  interest:  and, 
considering  that  the  plaintiff's  were  entitled  to  recover  either 
on  the  first  or  second  count ;  though  he  relied  at  the  time 
principally  on  the  former ;  his  Lordship  advised  the  jury  to 
find  a  verdict  for  the  plaintiffs,  which  they  did  accordingly* 
A  new  trial  was  moved  in  Mich.  Term,  1809.  During  the 
argument,  the  following  observations  fell  from  the  Lord  Chief 
Justice. 

Lord  Ellenboroughn — ^The  law  will  presume,  if  nothing 
appear  to  the  contrary,  that  every  person  accepts  that  which 
is  for  their  benefit.  And,  here,  it  is  for  the  benefit  of  the 
Crown  to  preserve  the  prize,  if  it  were  only  for  the  purpose 
of  securing  to  the  captors  the  reward  which  its  bounty  bad 
provided  for  them  in  the  event  of  condemnation.  Besides, 
the  de  facio  captors  have  a  special  property  in  the  thing 
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captured^  founded  upon  a  lawful  possession,  which  they  hold 

for  those  who  are  ultimately  found  to  be  interested  in  it :  and 

unless  it  be  shown  to  be  a  meritorious  capture,  it  must  be 

taken  to  be  a  lawful  capture  and  possession  by  them.     That 

fiew  of  the  subject  relieves  it  from  all  questions,  whether  a 

mere  expectation  of  a  subsequent  grant  from  the  Crown  be 

inturable,  as  an  interest  in  the  subject-matter].    After  argu- 

nent  at  the  Bar,  the  Court  at  once  pronounced  judgment. 

Lord  EUenborough,  C.  J. — ''  A  general  verdict  has  been 
given  for  the  plaintiffs  in  this  case  upon  the  declaration,  which 
contains  three  different  averments  of  interest  in  different 
counts  (the  third  being  out  of  the  question) — the  first  averring 
the  interest  in  the  king — the  second  in  the  captors.     The 
verdict  must  be  sustained,  if  at  all,  either  upon  the  first  or 
ieeond  count.     The  subject-matter  of  the  insurance  was  a 
priie,  taken  by  the  army  and  navy  conjointly ;  and  the  words 
a  which  the  authority  is  stated  to  have  been  given  to  Blacker 
lo  insure,  were,  that  he  was  appointed  prize  agent  for  the 
ihips,  by  the  naval  and  military  commanders,  to  act  on  behalf 
of  ill  interested  in  the  capture;  and  under  that  authority  he 
directed  the  insurance  in  question  to  be  made.    The  inclina- 
tion of  my  mind  at  the  trial  was,  that  this  might  be  considered 
as  a  special  authority,  to  act  on  behalf  of  the  king  as  well  as 
the  immediate  captors ;  but  I  would  not  rely  altogether  on  that, 
when,  according  to  the  more  obvious  and  probable  meaning  of 
die  words,  the  authority  was  meant  to  be  given  for  the  benefit 
id  the  captors,  under  the  appropriation  of  the  Crown,  by 
nrtne  of  the  Prize  Act  of  45  Geo.  3.    That  brings  it  to 
die  question  of  interest  in  the  captors  under  that  statute ; 
vbether  before  condemnation  they  have  such  a  vested  in- 
toest  in  the  subject-matter,  as  is  by  law  capable  of  being 
Mued!    And,  therefore,  my  opmion  will  not  clash  with  any 
•pioion  delivered  in  any  other  case,  nor  with  the  letter  or  spirit 
rftbe  Stat.  19  Geo.  2,  c.  37,  against  gambling  or  wagering 
fnifics.    But,  though  the  verdict  could  be  sustainable  upon 
Ail  short  ground,  yet  I  wish  to  consider  the  case  more  at  large. 
FiraD  valuable  purposes,  the  captors,  as  such,  must  be  taken 
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to  represent  the  Crown :  and,  in  the  case  of  Lucena  r.  Crau^ 
furdf  it  was  considered  by  the  same  noble  and  learned 
person  (a),  whose  opinion  has  been  adverted  to,  that  the 
king  has  an  insurable  interest  in  a  prize  before  condemnation; 
and  yet,  that  till  condemnation,  there  remains  something 
wanting,  the  vesting  of  the  full  property  in  the  Crown  (6),  and 
to  enable  the  Crown  to  grant  it  to  others,  as  against  the 
original  owners*  It  is  the  sentence  of  a  Court  of  Admiralty, 
upon  the  question  of  prize,  which  concludes  the  question  of 
property  against  the  original  owners,  according  to  the  case 
of  Hughes  V.  Cornelius  (c).  Then  by  the  act  of  45  C^.  3, 
the  Crown  gives  up  its  right  in  the  prize  to  the  captora, 
subject,  however,  as  before,  to  the  final  adjudication  of  the 
property,  as  prize,  by  the  Court  of  Admiralty.  But  it  is 
said  that  the  Crown  may  still  release  the  prize  to  the  captured 
before  condemnation,  and  therefore  the  captors  cannot  have 
an  insurable  interest  in  the  property.  But  that  right  of 
the  Crown  trenches  no  more  upon  the  insurable  interests  of 
the  captors  under  the  statute,  than  upon  that  of  the  king 
himself.  It  is  then  objected  that  the  property  in  the  prize 
may  never  become  vested  in  the  captors.  It  is  vested,  how- 
ever, as  far  as  the  Crown  has  any  right  to  vest  it,  defeasible 
no  doubt,  by  an  adjudication  of  the  Court  of  Admiralty 
against  the  captors,  to  restore  the  prize  to  the  former  owners: 
but  is  it  not  in  common  experience  that  a  defeasible  right  is 
insurable  ?  It  is  the  case  of  consignees  of  goods  under  a  bill 
of  lading :  the  goods  on  their  passage  home  are  liable  to  be 
stopped  in  transitu,  and  his  interest  defeated :  yet  can  it  be 
said  that  the  property  is  not  so  far  vested  in  the  consignee, 
as  to  entitle  him  to  insure  2  The  indefeasibility  of  the  pro- 
perty, therefore,  is  not  the  criterion  of  an  insurable  interest 
Again,  what  is  the  case  of  an  executor  ?  Probate  is  neces- 
sary to  complete  his  title :  yet  before  probate,  he  has  -title 
sufficient  to  insure.  The  captors  have  the  actual  possession 
of  the  subject-matter  of  insurance  by  the  grant  of  the  king, 


(a)  Lord  EldoD,  3  New  Rq).  323. 
(&)  See  ib. 


(c)  2  Show,  232 ;  Sir  T.  Ray- 
mond,  473  ;  and  Skin.  59. 
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the  only  person  in  the  kingdom  who  could  contest  the  title 
with  them.     They  ha?e  the  possession,  with  a  partial  right 
of  disposing  of  the  thing  immediately,  liable  indeed  to  have 
their  right  devested  by  a  sentence  of  restoration.    But  what 
dBIereDce  is  there  between  the  right  of  the  captors  and  of 
the  Crown  in  these  respects?    The  assignees  of  the  Crown, 
u  they  may  be  styled,  must  stand  in  the  same  situation  in 
this  respect  as  the  Crown  itself.    This  is  not  like  insuring  a 
sere  expectation,  nor  like  the  case  of  the  Dutch  commis* 
ibnerf,  who  had  no  interest  in  the  ships  insured,  till  they 
trrifed  within  the  ports  of  the  realm.    But  these  captors 
had  a  present  possession,  and  a  right  to  maintain  trespass 
igiinst  any  person  attempting  to  take  the  prize  from  them. 
Even  with  respect  to  captors  in  general ;  supposing  the  prize 
not  to  have  been  acquired  tortiously,  but  jure  belli,  I  should 
dmik  that  in  respect  of  their  lawful  possession  and  special 
inupefly  they  might  insure;  but  it  is  not  necessary  in  this 
ease  to  decide  that  general  point ;  they  had  not  only  a  right 
of  possesrion,  but  a  right  of  property  as  far  as  the  Crown  had 
dK  power  of  granting  it,  liable  only  to  be  dispossessed  by  the 
idease  of  the  Crown,  or  by  a  sentence  of  restoration.^  The 
odier  Judges  concurred  in  this  judgment,  and  the  rule  was 
^BBCoarBSCM 

In  a  recent  case  of  Devaux  v.  Steele  (a),  the  principles  of 

kir  kid  down  in  the  cases  of  Grant  v.  Parkinson  (6),  Le 

fkms  T.  Hughes  (c),  and  Routh  v.  Thompson  {d),  came  under 

fe  consideration  of  the  Court  of  Common  Pleas.    This  was 

M  action  bought  upon  a  policy  of  assurance,  which  stated 

Asaasiinmce  to  be  made  to  the  amount  of  800/.  on  bounty, 

*  slowed  by  the  French  government,  on  the  tonnage  ship 

IsHemi,  agreed  to  be  valued  at  800/.**    The  declaration 

that  the  said  bounty  would  have  been  allowed  by  the 

government,  if  the  ship,  with  the  cargo  on  board,  had 

m  France :  and  stated  a  total  loss  by  the  perils  of  the 

9L  By  a  law  of  France  relating  to  the  whale  fishery,  it  is  pro- 

M  S  Seott»  637 1  6  B.  N.  C.  358.         (c)  Ante,  pp.  18,  51. 
A  hie,  pp.  3S,  43,  63.  (d)  Ante,  pp.  57,  62. 
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Tided,  ''  that  the  vessel  which  shall  have  fished  in  either  the 
Pacific  Ocean,  by  doubling  Cape  Horn,  or  by  passing  through 
the  straits  of  Magellan,  or  to  the  south  of  Cape  Hom>  at 
sixty-two  degrees  of  latitude  at  least,  shall  obtain  on  its  return 
a  supplemental  bounty,  if  it  brings  back  in  the  produce  of  its 
fishery,  one-half  at  least  of  its  burthen,  or  can  prove  a  navi- 
gation of  sixteen  months  at  least."    Held,  that  supposing  the 
bounty  not  to  be  payable  as  a  matter  of  right  under  the  strict 
interpretation  of  the  law ;  that  the  chance  of  receiving  this 
bounty  on  her  return,  founded  upon  an  alleged  invariable  course 
of  practice  of  the  French  government  in  its  administration^ 
did  not  constitute  an  insurable  interest.     Lord  Chief  Justice 
Tlndalf  at  the  close  of  his  judgment,  says — ''It  would  be 
impossible,  as  it  appears  to  us,  to  hold  this  to  amount  to 
proof,  that  from  the  time  of  granting  the  bounty  there  his 
been  a  uniform  practice  of  allowing  the  bounty  under  die  . 
circumstances  stated  in  the  case ;  and  unless  such  evidence  is  ^ 
produced,  the  case  does  not  fall  within  the  rule  laid  dowa 
in  Le  Cras  v.  Hughes,  and  the  plaintiffs  cannot  be  held  to  ^ 
have  taken  an  insurable  interest  in  the  bounty* ** 
A  consignee         Tenthly,  a  consignee  of  goods  has  an  insurable  intereat 
raUe  intereit.    In  a  case  in  the  Common  Pleas  of  Hill  and  another  t.  Seere^ 
tan  (a),  where  a  house  in  Spain,  who  were  indebted  to  dit 
plaintiffs,  consigned  goods  to  Messrs.  Dubois,  and  indorsed  a 
bill  of  lading,  with  a  letter  annexed,  directing  them  to  hold 
part  of  the  said  cargo  for  the  use  of  the  plaintiffs,  who, 
getting  such  intelligence,  made  the  insurance  in  question    ^ 
being  creditors  of  the  house  in  Spain,  though  they  had 
orders  for  the  goods ;  the  Court  held  that  the  plaintiffs 
creditors  of  the  house  in  Spain,  raised  a  good  considi 
for  the  assignment ;  and,  that  therefore,  there  could  be 
doubt  that  the  plaintiffs  had  a  good  insurable  interest 
Wbere^oodf        And  where  goods  were  consigned  from  Birmingham 
ftwn^^Mun.  Naples,  under  an  order  to  dispatch  certain  goods  (on 
try  abroMl,       insurance  being  made),  it  was  held  that  the  consignee 

(a)  1  B.  &  P.  315,  and  WoUTv.  Honicastle,  1  B.  &  P.  316. 
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support  an  action  for  the  injury  which  they  sustained  in  the  ^^^  •?  ^^ 

''^  ^  *     ^  •'  firom  a  foreign 

course  of  their  conveyance  to  Naples,    The  Court  held  that  merchant,  the 
the  property  in  the  goods  vested  in  the  purchaser,  as  soon  as  Si  thecon- 
they  were  dispatched  from  Birmingham,  and  that  the  inten-  ^^^^  ^ 


tionof  the  party  was  strongly  evidenced  by  the  order  for  heha»a"good 

insorable  in- 


sniDE 
heni 
insar 

insurance,  which  had  been  given  on  the  part  of  the  consignee;  teiest** 
^  consignee  could  not  have  sued  upon  that  insurance, 
mless  he  had  had  an  interest,  nor  could  the  consignor  sue 
upon  it  as  had  been  declared  by  the  consignee.    Frctgano  v. 
b^mg  (a). 

And  in  the  case  of  Necde  v.  Reid  (6),  where  it  was  agreed 
between  the  vendor  and  the  purchaser  of  goods  that  the 
goods  should  be  shipped  under  the  care  of  an  agent,  ap- 
pointed by  both  parties,  for  the  vendor's  security;  and  the 
purchaser,  who  had  drawn  bills  on  his  correspondent  for 
die  payment  of  the  purchase,  directed  his  correspondent  to 
iBiure  the  goods  to  a  certain  amount,  it  was  held  that  the 
insiirance,  which  was  made  according  to  the  purchaser's 
direction,  and  not  in  pursuance  with  an  agreement  with  the 
vendor,  was  not  liable  to  the  claim  of  the  vendor  for  a  part 
of  the  purchase,  and  that  the  purchaser's  agent  was  justified 
iu  paying  the  proceeds  of  the  policy  to  him.  There  was  no 
istfanaUon  that  any  person  was  concerned  with  him  in  the 
poGcy,  nor  did  it  gi?e  the  purchaser's  correspondent  any 
aithority  to  apply  the  proceeds  of  the  policy  to  the  vendor's 
Wnefit  Mr.  Justice  Holroyd  ohseryed,  '^  that  the  goods  were 
^pcd  at  the  risk  of  the  agent,  and  if  they  had  been  lost 
the  voyage  the  loss  would  have  fallen  upon  him.  Being 
a  liability  for  the  goods,  if  lost,  he  insured  to  a  large 
It  at  his  own  expense ;  he  had  made  no  bargain  to 
but,  whether  insured  or  not,  was  compellable  to  pay 
^Uls,  and  therefore  provided  a  substitute  for  the  cargo  to 
■lamfy  himself  in  case  of  a  loss ;  but  the  sum  insured  was 
^nbject  to  the  same  liabilities  as  the  cargo.** 
It  ii  to  be  observed,  that,  if  at  the  time  of  making  insu- 

U)  4  B.  &  C.  ai9.  ib)  I  B.  &  C.  657. 
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ranee  the  assured  has  an  insurable  interest  in  the  property, 
it  is  immaterial  that  the  property  may  have  afterwards  passed 
to  another  party;  for  the  change  of  property  can  have  no 
effect  in  relieving  the  underwriters  from  their  liability^  as  the 
assured  can  sue  on  the  policy  for  the  benefit  of  the  party  to 
whom  the  property  has  passed. 

Thus  in  the  case  of  Sparkes  v.  Marshall  (a),  where  Mr. 
Bamford,  who  was  a  corn-dealer,  at  Southampton,  sold  to  the 
assured  from  five  hundred  to  seven  hundred  barrels  of  oats, 
to  be  delivered  at  Portsmouth,  to  be  shipped  by  Thomas 
John  and  Son,  merchants,  at  Youghall,  from  Youghall;  and 
four  days  afterwards  Bamford  advised  the  assured  that 
Thomas  John  and  Son  had  engaged  room  in  the  packet  to 
take  about  six  hundred  barrels  of  oats  on  the  assured's 
account;  and  on  the  following  day  the  assured  made  an 
insurance  on  the  oats,  per  packet,  to  the  amount  of  4O0iL ; 
and  the  oats  were  shipped,  but  the  packet  being  bound  for 
Southampton,  and  refusing  to  stop  at  Portsmouth,  Bamford 
sold  the  oats  again,  and  delivered  the  bill  of  sale  to  another 
party  at  Southampton;  and  the  plaintiff,  after  the  loss,  vested 
his  interest,  by  indorsement,  in  Bamford,  for  a  consideration : 
it  was  held  that,  as  the  assured  had  a  right  to  bind  Bamford 
to  his  bargain,  and  call  upon  him  either  to  procure  the  packet 
to  bring  the  oats  on  to  Portsmouth,  or  forward  them  by 
another  vessel,  be  had  a  legal  interest  in  the  specific  oats, 
and  might  insure  it ;  and  there  was  no  assent  on  the  part  of 
the  plaintiff  to  vary  his  right  or  claim  to  those  particular  oata 
till  the  insurance  was  made  and  the  loss  known ;  and  that 
there  was  no  principle  of  law  on  which  a  change  in  interest 
after  the  insurance  had  been  made,  much  less  after  the  loss 
had  happened,  which  could  be  set  up  by  the  underwriters 
against  a  claim  for  such  a  loss. 

But  in  another  modern  case  of  Clay  v.  Harrison  (6), 
where  the  assured,  in  England,  contracted  with  Messrs. 
Hubbard  and  Co.,  at  St.  Petersburgh,  to  send  him  a  cargo 

(a)  3  Scott,  172 ;  2  B.  N.  C.  761 ;      W.  296.    Ante,  p.  12. 
see  Sutherland  v.  Pratt,  U  M.  &         \fi)  10  B.  &  C.  99. 
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of  deals,  to  be  paid  for  by  a  bill  at  three  months,  which  he 

daly  accepted.    The  deals  were  shipped,  and  the  insurance 

msde.  The  ship  was  stranded  on  the  voyage,  near  Ebineur, 

and  the  deals  saved,  but  so  much  damaged  as  not  to  be  worth 

sending  for.     The  assured,  on  hearing  of  the  accident,  gave 

the  underwriters  notice  of  abandonment  the  day  before  the 

bill  became  due.    The  assured  having  become  bankrupt, 

Hubbard  and  Co.  wrote  to  their  agents  at  Elsineur  to  take 

possession  of  the  goods  as  their  property ;  it  was  held  that 

the  assurer's  assignee,  under  a  commission  of  bankruptcy, 

could  not  recover  on  the  insurance,  inasmuch  as  the  stoppage 

is  troMiUu  revested  the  property,  and  the  assured  had  no 

longer  an  insurable  interest.     Lord   Tenterden^  observing 

that  the  question  was,  whether  the  bankrupt  had  an  interest 

in  the  goods  insured  at  the  time  of  the  loss,  and  that  depended 

upon  the  effect  to  be  given  to  the  stoppage  t'n  transitu^  "  we 

tte  of  opinion  that,  under  the  peculiar  circumstances  of  this 

case,  the  bankrupt,  after  the  stoppage  in  transiiUf  had  no 

property,  and  that  therefore  the  action  cannot  be  supported." 

In  the  case,  also,  of  Wolffs  and  Another  v.  Homcastle  (a), 

vhich  was  fully  treated  of  in  a  former  section  (6),  it  was  held 

that  where  a  merchant  had  consigned  a  cargo  to  a  company 

in  London,  and  drawn  bills  for  the  amount,  but  transmitted 

the  bills  of  lading  through  the  plaintiffs,  his  general  agents, 

to  be  sent  to  the  company  that  they  might  insure,  and  he,  at 

the  same  time,  drew  on  them  for  300/.,  which  bills  were 

accepted  and  paid ;  but  the  company  refused  to  accept  or  draw 

on  them,  or  take  the  cargo,  or  to  insure,  upon  which  the 

plaintiffs  made  the  insurance  in  their  own  name,  and  informed 

the  consignor,  who  approved  thereof,  the  plaintiffs  were  to 

be  considered  as  consignees  of  the  whole,  and  had  a  right  in 

that  character  to  insure  for  the  benefit  of  their  consignor,  and 

that  they  had  a  clear  insurable  interest  in  themselves  to  the 

amount  of  300/. 


(a)    1   B.  &  P.  316;    and  see      14  East,  522. 
Robertson  &  others  v.  Hamilton,         {b)  Sect.  1,  ante,  p.  4. 
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In  the  case  of  Smith  ▼.  Lascelles  (a)  it  was  decided  that, 
if  a  merchant  abroad,  who  is  interested  in  goods  and  the 
freight  of  the  cargo,  mortgage  them  to  his  creditor  here  for 
payment  of  money  at  a  certain  day,  and  by  letter  inclosing 
the  bills  of  lading,  and  at  the  same  time  give  directions  to 
him  to  make  an  insurance,  the  latter  will  be  liable  to  an 
action  for  not  insuring,  notwithstanding  the  mortgage  was 
absolute  before  the  letter  was  received. 

In  the  foregoing  cases  it  has  been  seen  how  strictly  the 
Courts  have  construed  that  part  of  the  act  of  19  Geo.  2,  c.  37, 
which  prohibits  any  person  making  an  insurance  who  has  not 
got  an  interest  in  that  which  is  the  object  of  the  insurance; 
and  whenever  they  have  seen  on  the  face  of  the  policy,  that 
there  is,  in  fact,  no  fair  contract  of  indemnity  between  the 
parties,  but  only  a  gaming  transaction,  they  have  never  hesi- 
tated to  declare  that  policy  void  by  the  statute. 

The  case  of  Lowry  and  Another  v.  Bourdieu  (Jb)  is  an 
instance  of  the  above  observation. 

The  plaintiffs  had  lent  to  Lawson,  captain  of  the  Lord 
HoUand,  East  Indiaman,  ^,000/.,  for  which  he  had  given 
them  a  common  bond  in  the  penal  sum  of  52,000/.  While  he 
was  with  his  ship  at  China,  the  plaintiffs  got  a  policy  of  insu- 
rance underwritten  by  the  defendant  and  others,  which  was 
in  the  following  terms : — ''  At  and  from  China  to  London,  be- 
ginning the  adventure  upon  the  goods  from  the  loading  thereof 
on  board  the  said  ship,  from  and  immediately  following  her 
arrival  in  China,  valued  at  ^,000/^,  being  the  amount  of 
•Captain  Patrick  Lawson*s  common  bond,  payable  to  the  par- 
ties, as  shall  be  described  at  the  back  of  this  policy ;  and  it 
bears  date,  16th  day  of  December,  1775;  and  in  case  of  loss, 
no  other  proof  of  interest  to  be  required  than  the  exhibition 
of  the  said  bond :  warranted  free  from  average,  and  without 
benefit  of  salvage  to  the  insurer.**  At  the  head  of  the  sub« 
scription  was  written, — "On  a  bond,  as  above  expressed. 
Captain  Lawson  sailed  from  China,  and  arrived  safe  with  his 

(a)  2  T.  R.  1S7.  (6)  Doug.  408. 
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prifilege  (as  it  is  called)  or  adventure  in  London,  1st  July^ 
17T7,  none  of  the  events  insured  against  having  happened. 
The  receipt  of  the  premium  was  acknowledged  at  the  back 
of  the  policy.  This  case  came  before  the  Court,  upon  an 
action  for  a  return  of  premium,  on  the  ground  that  the 
policy  being  without  interest,  the  contract  was  void.  At 
the  trial,  which  came  on  at  the  Sit  after  Trin.  Term,  1780, 
the  Chief  Justice  was  of  opinion  that  this  was  a  gaming 
policy  prohibited  by  the  statute  19  Geo.  S,  c.  37,  and  a 
verdict  was  given  for  the  defendant.  A  motion  for  a  new 
trial  was  afterwards  made,  when  the  majority  of  the  Judges 
conGrmed  Lord  MansfiekTs  opinion.  Mr.  Justice  Willis 
differed  from  his  brethren :  the  learned  Judge  being  of 
opinion  that  it  was  not  a  gaming  policy ;  that  it  did  not 
appear  to  him  that  the  parties  had  any  idea  they  were  enter- 
ing into  an  illegal  contract ;  that  the  whole  was  disclosed, 
and  they  thought  there  was  an  interest :  this  was  a  mistake, 
but  it  is  a  new  point  of  law. 

Lord  Mansfield, — "  It  is  certainly  true,  in  many  instances, 
that  first  thoughts  are  best.  I  am  now  very  much  inclined  to 
my  first  opinion.  There  are  two  sorts  of  policies  of  insu- 
rance :  mercantile  and  gaming  policies.  The  first  sorts  are 
contracts  of  indemnity,  and  of  indemnity  only;  and  from  that 
principle  a  great  variety  of  decisions  and  consequences  have 
followed.  The  second  sort  may  be  in  the  same  form,  but  in 
them  there  is  no  contract  of  indemnity,  because  there  is  no 
interest  upon  which  a  loss  can  accrue.  They  are  merely 
games  of  hazard,  like  the  cast  of  a  die.  In  the  present  case  . 
the  nature  of  the  insurance  is  known  to  both  parties.  The 
plaintiflTs  say,  *  We  mean  to  game,  but  we  give  our  reason  for 
it:  Captain  Lawson  owes  us  a  sum  of  money,  and  we  want  to 
be  secure,  in  case  he  should  not  be  in  a  situation  to  pay  us.' 
It  was  a  hedge ;  but  they  had  no  interest ;  for  if  the  ship  had 
Leen  lost,  and  the  underwriters  had  paid,  still  the  plaintiffs 
vould  have  been  entitled  to  recover  the  amount  of  the  bond 
from  Lawson.  This,  then,  is  a  gaming  policy,  and  against  an 
«ct  of  Parliament.** 
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In  Puller  ▼.  Glover  (a),  it  was  held  not  to  be  a  gaming 
policy  for  a  person  who  had  chartered  goods  to  St.  Peters^ 
burgh  to  make  the  underwriters  agree  to  pay  a  total  loss,  in 
case  the  ship  should  not  be  allowed  by  the  Russian  Govern- 
ment to  discharge  her  cargo  at  St.  Petersburgh ;  and  the 
assured  were  allowed  to  recover,  on  an  allegation  that  the 
vessel  had  not  been  allowed  to  discharge  her  cargo,  but  was 
obliged  to  return,  by  which  the  value  was  reduced  below  the 
invoice  price,  together  with  the  charges  thereon,  and  the 
premium  of  insurance,  &c.  1st,  it  was  held  not  to  be  a  gaming 
policy ;  Sndly,  it  is  an  insurance  upon  the  goods,  and  not  on 
the  voyage ;  and  3rdly,  the  agreement  allows  the  non-admis- 
sion of  the  goods  to  be  a  loss. 
Wbere  tho  Where,  by  the  express  terms  of  a  charter-party,  the  owner 

shipowner  ^f  jjjg  gjjjp  stipulates  with  the  freighter  that  part  of  the 
lation  with  the  freight  shall  be  payable  beforehand,  inasmuch  as  the  freighter 
wfofthe  would  lose  the  money  so  advanced  by  him,  unless  the  ship 
x^\TL  S^  ^  *"^  cargo  arrived  safe,  he  therefore  has  an  interest  in  insur- 
Tance,  the         ing  that  event  to  the  amount  of  the  sum  he  has  advanced  (6). 

freighter  has 

an  insurable      It  is  Undoubtedly  competent  to  the  owner  to  make  such  a 

iS^ef  bJt''  stipulation;  but,  if  he  does,  it  is  his  duty  to  take  care  that  it 

a  mere  ^^y^^  is  inserted  in  clear  and  explicit  language  in  the  charter-party 

ship  gives  no     that  the  money  advanced  shall  be  advanced  in  part  payment 

rable  inten^t."  of  the  freight  (c).     But  if  it  be  merely  an  agreement  between 

the  parties,  which  is  a  very  usual    occurrence,   that  the 

freighter  should  make  an  advance  to  the  master  for  the  use 

of  the  ship,  this  is  not  to  be  considered  as  a  part,  in  the 

absence  of  express  terms  in  the  charter-party  to  that  effect, 

but  it  amounts  only  to  a  loan  on  the  part  of  the  freighter  to 

the  owner  of  the  ship,  and  consequently  the  former  has  no 

insurable  interest  in  the  money  advanced. 

This  was  decided  in  the  case  oi  Mansfield  v.  Maitland{d), 
which  was  an  action  on  a  policy  of  insurance  on  ''  ship  and 
goods,"  from  Quebec  to  London.    By  a  memorandum,  drawn 

(a)  12  East,  124.  (c)  Per  Lord  Tenterdeo^  4  B.  ft 

{b)  See  De  Sil\'ale  v.  Kendal,      A.  585. 
4  M.  &  S.  37.  (d)  4  B.  &  A.  582. 
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at  the  foot  of  the  policy,  the  insurance  was  declared  to  be  on 
a  bill  of  exchange  for  219/.,  drawn  by  the  master  on  the 
pkintififsy  at  Quebec.    At  the  trial,  before  Abbott^  C.  J.,  at 
Guildhall^  it  appeared  that,  by  a  memorandum  of  charter- 
party  between  the  owners  and  the  plaintififs,  the  ship  was  to 
proceed  from  London  to  Quebec^  and  there  take  in  her  cargo, 
one-half  of  the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  and  the  remainder  by  bill,  on  London^ 
at  four  months'  date ;  the  captain  to  be  supplied  with  cash 
for  the  ship's  use.     In  pursuance  of  this  last  stipulation,  the 
master  drew  the  bill  of  exchange  in  question  for  S19/.,  value 
received,  for  the  ship's  use,  on  the  plaintiffs,  which  was  duly 
accepted,  and  paid.     The  ship  was  lost  on  the  homeward 
voyage.    The  Lord  Chief  Justice  was  of  opinion  that  the 
plabtiffs  had  no  insurable  interest,  and  directed  a  nonsuit « 
and  Bayley^  J.,  said, — *'  If  the  memorandum  of  charter- 
P^y  had  clearly  expressed  that  the  money  advanced  should 
^  in  part  payment  of  the  freight,  then  it  would  follow  that 
^eloss  of  the  ship  would  occasion  the  loss  of  the  money 
tranced  by  the  freighter,  and  he  would  have  had  an  insu- 
viable  interest  in  it.     But  if  that  is  not  so,  and  it  be  only  a 
loan  by  the  freighter,  he  would  have  no  insurable  interest, 
having  a  remedy  against  the  owner  for  the  debt.     Now,  if  it 
bad  been  the  intention  of  the  parties  it  should  be  a  part 
Payment  of  the  freight,  one  would  naturally  have  expected 
(hat  the  memorandum  of  charter-party  would  have  been 
differently  worded.    The  stipulation  is,  that  one-half  of  the 
freight  is  to  be  paid  in  cash  on  unloading,  and  the  remainder 
by  a  bill,  in  London.   Now,  instead  of  this,  there  would  have 
been  added,  *  deducting  premium  advanced,'  if  such  deduc- 
tion was  intended  to  be  made.    It  seems  to  me,  therefore, 
^^  in  the  absence  of  any  such  stipulation,  this  money  was 
^  be  advanced  as  a  loan  by  the  freighter,  which  he  might, 
'Q  caie  freight  was  earned,  deduct  from  the  freight,  but  for 
^bich,  if  no  freight  were  earned,  he  had  still  his  remedy,  even 
Against  the  owner ;  and,  in  that  case,  it  is  admitted  that  he 
b^  no  insurable  interest." 
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In  the  case  of  Tasker  ▼.  Scott  (a),  which  was  an  action  for 
money  paid  for  the  use  of  the  defendant,  who  was  the  master 
of  a  ship,  called  the  Ocean,  who  drew,  in  Canada,  a  bill  on 
his  owners  here,  in  favour  of  T    Goudie,  for  1990/.,  for 
supplies  for  the  ship's  use,  and  wrote  on  the  bill,  ''  If  be  not 
honoured,  the  holder  will  insure  the  amount,  and  place  the 
premium,    &c.,    to  the  drawer's    account   and    the   ship's 
account,"  J.  Scott.     The  bill  being  dishonoured,  the  holder 
insured  the  ship  for  three  months,  and  the  interest  was 
declared  to  be  ''  on  the  interest  in  a  bill  of  exchange,  drawn 
by  the  defendant,  on  Mr.  Bowfield,  in  favour  of  T.  Goudie, 
dated  Quebec,  10th  June,  1814,  being  for  value  received,  for 
the  use  of  the  said  ship ;  and  it  was  agreed  that,  in  the  event 
of  loss,  the  bill  should  be  considered  as  sufficient  proof  of 
interest,  and  payment  made  accordingly.'*     The  drawee, 
receiving  advices  from  the  drawer,  paid  the  bill,  after  the 
insurance  had  been  effected,  but  refused  to  pay  the  charge 
of  insurance.     The  ship  was  lost  after  the  expiration  of  the 
three  months.     At  the  trial,  at  Guildhall,  Sit.  aftier  Easter 
Term,  the  counsel  for  the  defendant  ifiade  four  objections  to 
the  plaintiff^'s   recovering.     Gibbs,  C.  J.,  overruled  them ; 
and  the  jury  found  a  verdict  for  the  plaintiffs.     On  the 
motion  for  a  new  trial,  the  counsel  for  the  defendant  moved 
on  two  only  of  the  objections  made  at  the  trial.     First,  the 
insurance  was  illegal  (6);   secondly,  he  urged  that,  if  the 
holder  was  authorized  to  effect  an  insurance,  it  was  his  duty 
to  effect  a  policy  for  the  voyage,  so  that  the  owners  might 
have  the  benefit  of  it,  in  case  the  ship  was  lost. 

Gibbs,  C.  J. — ''  There  is  nothing  in  either  of  these  objec- 
tions. A  discretion  was  given  to  the  holder  of  the  bill  to 
insure  for  his  own  benefit,  and  he  was  to  insure  according  to 
that  discretion  as  he  chose  to  exercise  it ;  and  he  has  exer- 
cised it  prudently.  As  to  the  other  objection — on  the  ille- 
gality of  the  insurance — I  desire  the  doctrine  I  lay  down  may 
be  confined  to  this  particular  case:   I  think  the  plaintifl^s 

(«)  6  Taunt.  334.         (6)  Citing  Kulen  Kemp  9.  Vine,  1  T.  R.  304. 
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irere  entitled  to  pay  the  money  they  paid  for  the  use  of  the 
master;  this,  too,  would  be  clearly  an  available  security  in 
all  cases,  except  the  case  of  a  British  ship,  and  it  is  not  in 
proof  that  the  plaintiffs  knew,  nor  was  it  incumbent  on  them 
to  inquire,  whether  this  was  a  British  ship  or  not." 

The  Court  refused  the  rule  on  all  the  grounds. 

A  question,  bearing  much  upon  the  subject  of  our  present 
consideration,  was  decided  in  a  very  recent  case  (in  the  Court 
of  King's  Bench)  of  Winter  v.  Haldimand  (a).  The  matter 
came  before  the  Court  on  a  motion  to  set  aside  an  award, 
and  the  question  was,  whether  the  underwriters,  upon  a  policy 
of  insurance  **  on  merchandises,"  could  be  made  liable  forcer- 
tain  charges  and  expenses  incurred  at  the  port  of  the  ship's 
loading,  considered  as  additional  value  imparted  to  the  goods? 
The  facts  were  the  following : — The  assured  hired  a  vessel, 
on  a  voyage  from  Buenos  Ayres  to  Canton  and  back ;  they 
^ere  to  pay  10,000  dollars  for  the  use  of  it,  in  this  manner, 
^}  all  the  expenses  that  might  be  necessary  at  Canton  for 
^lie  port-charges,  and  2000  dollars  for  other  incidental  ex- 
penses, and  the  remainder  at  the  vessel's  return  to  Buenos 
^yet.  The  underwriters  had  no  notice  of  the  agreement. 
It  was  held  that  the  assured,  on  a  policy  on  "  merchandise," 
^uld  not  recover  the  sums  of  money  paid  at  Canton,  as  part 
of  the  value  of  his  goods.  After  the  argument  at  the  Bar, 
the  Court  took  time  to  consider  their  judgment,  which  was 
afterwards  delivered  by  Lord  Tenterdeu,  C.  J. — "  In  the 
'fgument  at  the  Bar,  on  behalf  of  the  plaintifis,  reference  was 
^e  to  the  principal  foundation  of  all  insurance,  viz.,  indem- 
'^ity:  and,  it  was  contended,  to  effect  that  object,  and  bring 
the  case  within  the  principle,  the  payment  at  Canton  must  be 
eoniidered  as  part  of  the  value  of  the  goods  shipped  at  that 
r^%  and  it  was  observed  that  the  charges  of  shipping  and 
^he  prennium  of  insurance,  are,  even  in  open  policies,  con- 
^dered  as  part  of  the  value  of  the  goods ;  and  further,  the 
^ight  also,  if  paid  in  advance,  was  in  practice  considered 
^  part  of  their  value  on  a  total  loss.  This  latter  assertion 
^^  denied  by  the  defendant's  counsel  to  be  true ;  and  the 

(a)  2  B.  &  Ad.  649. 
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Court  has  no  means  of  knowing  how  the  practice  is,  nor  is  the 
ascertainment  of  the  practice  material  in  our  view  of  the  case. 
No  case  like  the  present  has  been  found  in  our  books,  nothing 
of  the  kind  was  quoted  from  foreign  authors,  and,  as  far  as  my 
knowledge  of  them  extends,  nothing  favourable  to  the  plaintiff* 
can  be  found  in  them.     We  must  therefore  look  at  the  terms 
of  the  policy  f  which  is  the  contract  in  question,  and  whether 
its  terms,  construed  according  to  any  principle  recognised  by 
usage  in  this  country,  will  authorize  the  plaintiff*  to  charge 
the  defendant  with  those  payments  at  CaiUon^  as  part  of  the 
value  of  the  merchandise  shipped  there :  there  is  no  other 
mode  in  which  the  defendant  can  be  made  answerable  for 
them  on  this  policy,  though  we  have  no  doubt  that  those 
payments  might  have  been  made  the  subject  of  a  special  and 
distinct  insurance.     It  is  found  that  the  underwriters  had  no 
notice  of  the  terms  of  the  charter-party,  and  therefore  they 
could  not  know  whether  the  parties  interested  would  have 
engaged,  as  they  have  done,  to  treat  the  payments  to  be 
made  at  CanioHy  as  part  of  what  is  called  freight,  so  that  the 
loss  thereof  would  fall  upon  them,  if  the  goods  were  lost ;  or 
whether  the  owners  of  the  ship  were  to  find  the  means  of 
making  those  payments  on  their  account.    And  it  appears  to 
us  to  be  unreasonable  to  make  the  extent  of  the  responsibility 
of  the  underwriters  depend  upon  the  private  contract  of  the 
parties  interested,  and  not  upon  the  general  usage  and  cus- 
tom of  trade.    The  sum  of  10,000  dollars  is  not  properly  to 
be  called  freight,  but  is  the  price  of  the  hire  of  the  ship,  and 
would  have  been  payable  if  the  whole  48,000  dollars  had 
been  left  or  otherwise  disposed  of  at  Canton^  and  the  ship 
had  returned  in  ballast,  or  with  passengers,  instead  of  *  mer- 
chandise.*   And  if  these  payments,  to  the  amount  of  5154 
dollars,  can  be  added  to  the  price  of  the  goods  shipped  in 
this  case,  it  would  be  difficult  to  say  that  they  might  not  be 
added  to  the  price  of  a  much  less  quantity,  or  a  much  less 
valuable  cargo.    In  truth,  the  sums  payable  to  the  owners  of 
the  ship,  for  the  use  of  the  ship,  have,  under  this  charter- 
party,  no  distinct  relation  to  the  goods.     We  are,  therefore, 
of  opinion  that  the  payments  in  question  cannot  be  added  to. 
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and  cooflidered  as  part  of,  the  price  of  the  goods.  Our 
opioioo  in  this  case  will  have  no  effect  on  the  question, 
whether  the  payment  on  the  shipment  of  goods  can  be  added 
to  their  price,  so  as  to  form  part  of  their  value  in  an  open 
policy,  if  ever  that  question  should  arise.  Such  a  payment 
is  not  properly  freight,  but  the  price  of  the  privilege  of 
putting  the  goods  on  board  the  ship,  in  order  to  have  the 
opportunity  of  having  them  taken  to  the  place  of  their  des- 
tination :  it  relates  specially  and  distinctly  to  the  goods ;  and 
when  it  is  constantly  made,  according  to  the  usage  of  the 
trade,  from  and  to  any  particular  country,  the  usage  may  be  ^ 
supposed  to  be  known  to  the  underwriters,  and  may  be  (but 
we  do  not  say  that  it  will  be,  or  ought  to  be)  considered  as 
part  of  the  shipping  charges,  or,  at  least,  as  so  analogous  to 
as  to  be  governed  by  the  rule  that  is  appUcable  to  those 
charges  in  the  construction  of  the  policy." 

The  same  doctrine  was  held  in  the  case  of  Palmer  and 
(^s  V.  Pratt  (a).  Where  a  merchant  advanced  money  to 
the  captain  of  a  ship,  to  pay  for  goods  he  was.  about  to  carry 
to  India,  on  the  security  of  two  bills  of  exchange,  payable  on 
the  contingency  of  his  arrival  there,  and  the  merchant  effected 
an  insurance  on  the  *'  ship  and  cargo,"  declared  by  the  policy 
to  be  on  the  bills  in  question :  it  was  held  that,  first,  he  could 
oot  recover,  because  the  bills  being  on  a  contingency,  were 
not  valid:  and,  secondly,  because  he  had  not  an  insurable 
uiterest,  but  had  a  remedy  over  against  the  party  for  whose 
use  the  money  was  lent. 


SECTION  V. 

^^0  ALSO  UPON  THB  BODY,  TACKLE,  APPAREL,  ORDNANCE,  ETC., 
OF  THB  **  good"  ship  CALLED,  ETC. 

^^^iog  in  the  previous  section  discussed  the  law  relating 
^  ^  words  "on  any  kind  of  goods  and  merchandises" 

(a)  2  Bing.  185. 
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stated  in  the  policy,  and  having  pointed  out  the  species  of 
property  which  come  under  the  general,  and  common,  and 
usual  form  of  the  printed  policy  on  *' goods,**  and  likewise 
the  instances  in  which  the  subject-matter  of  the  insurance 
must  be  specially  stated,  and  **  declared  on  "  the  face  of  the 
policy,  and  having  entered  at  considerable  length  upon  the  na- 
ture and  quantity  of  "interest"  the  assured  must  have  in  the 
subject-matter  of  the  assurance ;  and  also  having  stated  the  law 
on  the  important  subject,  where  the  statute  law  has  interfered 
in  the  case  of  ''wager"  policies,  and  policies  "on  interest  or 
.  no  interest,"  or  without  further  proof  of  interest,  than  the 
policy,  "by  way  of  gaming,  or  wagering,  and  without  benefit 
of  salvage  ;**  and  has  enacted,  that  all  insurances  at  this  day, 
contrary  to  the  stat.  19  Geo.  2,  c.  37,  are  absolutely  void  and 
of  no  effect:  we  now  come  to  a  very,  important  head,  viz. : — 
"  on  the  body,  &c.,  of  the  ship,  and  the  master  of  the  ship, 
1.  The  ntmet  for  the  voyage.**  Firstly,  we  shall  speak  of  the  names  of  the 
muter.  "  ship"  and  ''  master."    This  is  expressed  in  the  policy,  in  the 

following  terms — "  and  also  upon  the  body,  tackle,  appareU 
ordnance,  munition,  artillery,  boat,  and  other  furniture  oC 

and  in  the  good  ship  called  the ,  whereof  is  master 

under  God,  for  this  present  voyage — or  whosoever  else  shall 

go  for  master  in  the  said  ship,  or  by  whatsoever  other  name 

or  names  the  said  ship  (a)  or  the  master  thereof,  shall  be 

named  and  called." 

Bj  the  ange         I^  seems  to  be  necessary  by  the  custom,  and  practice  of 

^J^^JI^*^^  merchants,  that  the  names  of  the  "  ship"  and  "  master"  should 

name  of  the       be  inserted  in  the  policy,  in  order  that  the  assurers  may 

••  ihip*  and  .  •  . 

"  matter"  know  with  certainty  the  strength,  age,  and  sufficiency  of  the 

kat^cd  in  the    ^^^P'  ^"^  ^^^  ^^^'^  ^^^  knowledge  of  the  captain.     The  usage 
P^<7-  in  this  matter  is  the  same  in  respect  to  the  rules  in  Foreign 

Maritime  States  (6).  Sometimes  there  are  insurances  "  upon 
any  ship  or  ships'*  expected  from  a  particular  place.  And 
Mr.  J.  Park  says,  in  his  treatise  (c),  "  that  although  it  is 


(a)  See  3  &  4  W.  4,  c.  55,  8.  24.      ranee,  art  3.    Ord.  of  Amster.  i.  2. 
(6)  Ord.  of  Lew.  14.    'Ht.  Insu-         (c)  Park  Ins.  p.  19. 
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more  accurate  to  insert  the  name  of  the  captain^  he  would  not 
be  anderstood  to  assert,  as  no  decbion  has  been  made,  that  if  a 
different  captain  came  in  the  ship  from  that  whose  name  is 
mentioned  in  the  policy,  it  would  therefore  be  bad,  especially 
as  the  policy  contains  the  words,  '^or  whosoever  else  shall  go 
for  master  in  the  said  ship." 
And  it  has  Keen  decided  in  a  case  of  Le  Mesurier  v.  Amutakein 

the  name  of  the 

Vaughan  (a),  that  an  insurance  would  not  be  vitiated  if  the  ship  will  not 
name  of  the  *'  ship**  was  mistaken,  provided  the  identity  was  "ZyX^Z^  if  the 
proved,  and  where  there  was  no  fraud ;  for,  as  policies  con-  ^^^^^^  ^ 
tain  in  the  printed  form,  *^  or  by  whatsoever  name  the  ship 
aboild  be  called" — those  words  are  not  confined  to  the  case 
of  the  ship  having  another  name,  than  that  mentioned  in  the 
policy.    The  above  case  was  on  an  insurance  on  '^  goods," 
described  by  the  policy  to  be  on  board  the  "  American  ship 
ff indent;'"  the  real  name  being  "  The  President i'  but  the 
broker  having  been  directed,  that  the  ship  was  named  '^  Pre^ 
^derU"  and  to  designate  her  as  an  American  ship,  had  by 
mistake  described  her  as  above.    The  Court  were  of  opinion 
Alt  the  whole  was  to  be  taken  as  her  name,  and  not  as  a 
warranty  of  "  her  being  an  American  ship"  called  "  The  Pre- 
sident.** And  it  was  also  held  to  be  no  variance,  that  the  real 
name  of  the  ship  was  *'  The  President^**  the  identity  of  the 
ship  with  that  name  being  proved,  and  no  fraud  in  the  trans- 
action.    And  in  delivering  his  opinion,  Mr.  J.  Lawrence  read 
a  note  of  a  case,  decided  by  Lord  C.  J.  Lee,  at  Guildhall, 
exactly  in  point  (6). 

The  insurance  in  that  case  was  made  "  on  The  Leopard, 
or  whatsoever  name,  &c.,  whereof  was  master,  A.  B.,  for  that 
voyage,  &c.,  **  or  whosoever  else  should  be  master."  Upon 
the  evidence  of  A.  B.,  it  appeared  that  this  ship  was  called 
Tke  Leonard,  and  was  never  called  The  Leopard.  But  the 
Lord  Chief  Justice  was  of  opinion,  that  it  was  only  necessary 
to  prove  the  indentity :  which  had  been  done  by  Captain  A.  B. 

Also  an  insurance  may  be  made  on  "  ship  or  ships"  "  from  An  insurance 

may  be  made 
(a)  6  East,  382.      {b)  Hall  v.  Molineux,  Dec.  1744,  at  Guild.  6  East,  386. 

G 
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**h**J^!?f^       a  particular  place."    This  was  held,  in  the  case  of  Kewley 
I>aiticalar         and  another  V.  Ryan  (a).     The  case  was  this :  **  an  insurance  is 
made  on  certain  goods  on  board  a  certain  ship  on  a  voyage, 
at  and  from  Grenada  to  England;^  and  another  policy  is  also 
made  ''on  any  kinds  of  goods  as  interest,  should  appear  on 
board  'ship  or  ships,'  on  the  same  voyage :**  warranted  to 
sail  within  a  limited  time ;  but  no  circumstances  relating  to 
the  first  policy  are   communicated  to  the   underwriters  of 
the  second,  nor  do  they   know  that  the  first  was  made. 
Goods  to  the  full  amount  of  the  sum  insured  by  the  first 
policy,  are  put  on  board  the  specified  ship,  which  arrives 
in  safety.     Also  goods  to  the  full  amount  of  the  sum  in- 
sured in  the  second  policy,  were  put  on  board  another  ship 
which  sails  within  the  limited  time  from  Grenada,  with  an 
intention  of  touching  at  Cork  on  her  way  to  Liverpool;  and 
is  lost  before  she  arrives  at  the  deviating  point.    The  plain- 
tiffs obtained  a  verdict  for  the  second  insurance  which  had 
been  made.     At  the  argument  upon  the  rule  for  a  new  trial, 
it  seemed  that  at  the  trial  great  doubts  were  entertained 
whether  such  a  policy  as  this  on  "  ship  or  ships'*  were  a  good 
one.    The  counsel  for  the  plaintiff  argued  that  these  were 
well  known  to  foreign  nations  (6) :  and  were  constantly  used 
by  us  in  the  West  India  trade  in  time  of  war,  when  it  was 
uncertain  by  what  ships  the  produce  of  the  different  islands 
might  be  sent  to  Europe.    Mr.  J.  Buller  cited  the  case  of 
Henchman  v.  Offley  (c),  in  confirmation  of  the  doctrine,  that 
the  assured  had  a  right  to  appropriate :  the  Court  took  time 
to  consider  the  question.    And ,  afterwards  in  Trin.  Term, 
1794,  the  Court,  consisting  of  Lord  Loughborough^  C.  J., 
Mr.  J.  Heath,  Mr.  J.  Rooke  (d),  declared  their  opinion  as 
to  the  legality  of  the  policy  on  "  ship  or  ships,"  that  it  was 
too  well  established  by  usage  and  authority  to  be  disputed. 
Rule  discharged. 
2.  **  Boat**  of        Secondly,  a  question  respecting  the  carrying  the  "  boat  or 

the  "  ship** 

(a)  2  H.  B.  343.  B.  345,  n. 

(6)  Emcrig.  173.  (cO  J-  Buller  was    absent,    bat 

(c)  B.  R.  Mich.  23  Geo.  3,  H.      conctirred  in  the  judgment. 
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tbe  ship  and  the  practice  in  what  manner^  in  some  voyages^the  ^^^*  '^  some 
boats  may  be  placed  on  the  ship,"  was  one  of  the  points  in  pracd^,itmay 
the  case  of  Blackeit  v.  Royal  Exchange  Assurance  Com-  the^sbip,  and 
pony  (o).     It  was  an  action  of  covenant  on  a  policy  of  as-  *'"^^  *^® 
surance,  on  the  ship  ^'  ThameSy  her  tackle,  apparel,  ordnance, 
munition,  boat,  and  other  furniture,*'  in  the  usual  form. 

At  the  trial  before  Vaughan^  B.,  at  the  Sit.  in  London, 
the  plaintiffs  having  proved  the  loss  of  a  boat,  which,  with 
other  damage  subsequently  incurred  by  stress  of  weather, 
amounted  to  more  than  3  per  cent  within  the  memorandum, 
the  plaintiffs   proved  that  it   was  considered  proper  and 
necessary  to  sling  the  boats  on  the  outside  the  ship,  in 
voyages  of  the  description  of  the  insured.     The  defendants 
oflfered  evidence  of  a  usage,  that  boats  slung  on  the  outside 
of  the  ship  on  the  quarter,  were  not  protected  by  the  policy, 
the  learned  Baron  was  of  opinion,   that  such  evidence  of 
usage  was  inadmissible,  and  rejected  it.     The  plaintiffs  had 
a  verdict,  with  leave  given  to  the  defendants  to  move  on  the 
rejection  of  the  evidence  of  usage.     Lord  Lyndhurst,  C.  B., 
now  in  Hil.  Term,  183S,  delivered  the  judgment  of  the  Court. 
"There  were  two  questions," (one  of  which  we  have  only  at 
present  to  consider)-'''  one,  whether  parol  evidence  of  an 
vage  was  admissible  to  show,  that  for  boats  on  the  outside  of 
the  ship,  slung  upon  the  quarters,  underwriters  never  paid?" 
The  policy  is  in  the  usual  form,  and  as  far  as  regards  the  The  policv  im* 
thip,  imports  to  be  upon  the  ship  (that  is,  the  body),  tackle,  !^apon  the 
apparel,  ordnance,  munition,  boat,  and  other  furniture  of  the  ^^i^!ji  u^^^ur 
lUp,  called  "  The  Thames,"*    There  is  no  exception,  and  nitwe"  and  her 
die  policy  is,  therefore,  upon  the  face  of  it,  upon  the  ''whole  thercforo  where 
■lap,  on  all  her  furniture,  and  on  all  of  her  apparel."    It  was  ^dencrat  the 
iiendence  in  the  cause  and  admitted  upon  ariniment,  that  tnaiofaprac- 

,  tice,  in  voyages 

spoD  such  voyages  as  that  insured,  ships  invariably  carry  a  such  m  the 

Win  the  place  where  this  boat  was  carried,  and  slung  as  <^y  aboat 

c^  I  *»  boat  was  slung ;  and  that  the  ship  would  not  be  pro-  '^^"  u;ro?tL 

Ny  furnished  or  equipped,  unless  she  had  a  boat  in  that  ">'?»  V^^ 


(a)  2  Cr.  &  J.  244;  2  Tyr.  26G. 
g2 
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its  words,  was 
held  to  be  in* 
admissible  to 
contradict  the 
terms  of  the 
policy. 


evidence  which  place  and  80  slung.      The  objection  then  to  the  parol  evi- 

was  not  to  id* 

troduce  any      dence  was  this,  that  it  was  not  to  explain  any  ambiguous 
which  the^po-    ^ords  in  the  policy,  any  word,  which  might  admit  of  doubt, 
S!J^-^*di    *"**  "^'  *^  introduce  matter  upon  which  the  policy  was  silent,  but 
Tarianoe  with     was  at  direct  variance  with  the  words  of  the  policy,  and  ia 
plain  opposition  to  the  language  it  used.     That,  whereas,  the 
policy  imported  to  be  upon  the  ship,  furniture,  and  appare/ 
generally — the  usage  is  to  say,  that  it  is  not  upon  all  the  fur- 
niture and  apparel,  but  only  upon  part,  excluding  the  boat 
Usa^re  maybe   Usage  may  be  admissible  to  explain  what  is  doubtful,  it  is 
explain  what  is  never  admissible  to  contradict  what  is  plain.    The  cases  are 
n^"^con^^    all  in  Starkie  upon  Evidence  {a).    The  authority  referred  to 
diet  what  is       in  the  argument,  as  to  firoods  lashed  on  deck,  seems  to  be 
plainly  distinguishable,   and   to   proceed   upon  a  different 
principle. 

"  On  an  insurance  *  upon  goods,'  the  underwriter  is  entitled, 
in  general,  to  expect  that  they  shall  be  carried  in  that  part  of 
the  ship  usually  appropriated  to  the  stowage  of  goods,  not  in 
a  more  dangerous  part ;  or,  if  they  be  goods  which  ought  not 
to  be  placed  in  the  ordinary  stowage,  but  in  a  more  perilous 
situation,  he  ought  to  be  apprised,  either  of  the  goods,  or  of 
the  part  of  the  ship  in  which  they  are  to  be  put.    If  be  is 
left  to  suppose  that  they  are  ordinary  goods,  he  will  naturally 
suppose  they  will  be  placed  where  ordinary  goods  are  placed, 
and  that  they  will  incur  the  hazard  only  of  ordinary  goods; 
and  if  he  were  to  be  made  answerable  for  extraordinary  perili 
he  would  be  answerable  for  a  peril  which  he  had  not  con- 
templated, and  for  which  he  had  not  received  an  adequate 
compensation.     This,  it  seems  to  us,  is  the  true  principle 
upon  which  evidence  of  usage  is  admitted  as  to  goods  lashed 
on  deck.     They  are  not  in  the  part  of  the  ship  where  goods 
goods  "lashed   are  Usually  carried,  they  are  in  more  than  usual  peril,  and  a 

on  deck,"  is  _ 

that  they  are  usagc  that  they  are  not  covered  by  an  ordinary  policy  on 
ihcre^j^^S!^  goods,  but  that  they  require  a  distinct  explanation  to  the 
are  usually        underwriter,  of  the  part  of  the  ship  in  which  they  are  to  be 


The  principle 
upon  which 
usage  may  be 

£'?en  in  evi- 
fnce  as  to 


(a)  Pp.  754,  759, 3rd  edit. 
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carried,  or  (where  that  will  imply  the  same  information)  of  ^^^:    A*** 
the  nature  of  the  goods,  is  not  at  variance  with  any  part  of  is  entitled  to 
the  policy,  is  essential  to  that  information  which  the  under-  the  fact,  or  of 
writer  ought  to  receive,  to  enable  him  to  estimate  the  risk  *f®t^e  «^!^ 
and  calculate  the  premiums,  and  is  a  portion  of  that  fairness 
which  ought  to  be  rigidly  observed  upon  all  these  contracts. 
The  policy  was  upon  goods  generally,  and  the  usage  explains 
nbat  description  is  intended,  viz.,  of  ordinary,  not  of  extra- 
ordinary danger.     We  are,  therefore,  of  opinion,  that  the 
evidence  of  usage  was  properly  rejected. 

In  the  case  of  Petty  v.  Governor  ^  Co.  of  the  Royal  The  "re^off 
Exchange  (a),  the  plaintiff  being  part  owner  of  the  ship  ship  are  put  on 
Ow&nr,  an  East  India  ship,  then  lying  in  the  Thames^  and  reraL,  and^re 
boand  on  a  voyage  to  China  and  back  to  London^  insured  it  j"™*^^  *^*^*' 
at  and   from  London^  to  any  ports  or  places  beyond  the  underwriters 
Cape  of  Good  Hope  and  back  to  London^  upon  the  "body, 
tackle,  apparel,  ordnance,  munition,  artillery,  boat  and  other 
fiimiture  of  and  in  the  said  ship."    The  ship  arrived  in  the 
river  Canton^  in  China,  where  she  was  to  stay  to  clean  and 
refit,  and  for  other  purposes.     Upon  her  arrival  there  the 
sails,  yards,   tackle,   cables,    riggings,  apparel    and    other 
fbnnture  were  by  the  captain's  order  taken  out  of  her  and 
pot  into  a  storehouse  called  a  bank-saul,  built  for   that 
purpose  on  a  sand-bank  or  small  island,  lying  in  the  said  river 
near  one  of  the  banks  called  Bank-saul  Island,  in  order  to  be 
there  repaired,  kept  dry  and  preserved,  till  the  ship  should 
k  heeled,  cleaned  and  refitted.    Some  time  after  this  a  fire 
koke  out  in  the  bank-saul  belonging  to  a  Swedish  ship,  and 
coammnieated    itself  to    another,    and    that    to    the    one 
UoDging  to  the  Onslow,  and'consumed  the  same,  together 
vich  all  the  sails,  yards,  &c.  belonging  to  the  Onslow  that 
vere  therein.     It  was  stated,  that  it  was  the  universal  and 
*dl  known  usage,  and  has  been  so  for  a  great  number 
rf years,  for  all  European  ships  which  go  to  China,  except 
Jhdck,  when  they  arrive  near  this  Bank-saul  Island,  in  the 

(a)  1  Burr.  341. 
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If  the  risk  bo 
varied  by  tbo 
fault  of  the 
owner  or 
muster  of  tlie 
Hhip,  the 
utgurer  is  di»- 
charged. 


MTifttfvcr  is 
usually  done  by 


river   Canton^    to  unrig    the    ships,    and    take   out    theu 
sails,   yards,  tackle,   cables,    rigging,    apparel   and    othe^c- 
furniture ;  and  to  put  them  on  shore  in   a  bank-saol  a  ^ 
the  Onslow  had  done.     This  is  for  the  common  and  generaJl 
benefit  of  the  owners  of  the  ship,  the  assurers  and  assuredl  ^ 
and  all  persons  concerned  in  the  safety  of  the  ship.    Th  ^ 
ship  arrived  safe  in  the  Thames,  after  being  fresh  rigged,  &cr  • 
for  the  voyage.     The  question  for  the  opinion  of  the  Coue^ 
was,  whether  the  insurers  are  liable  to  answer  for  thi^^ 
so  happening  upon  the  bank-sauI,  within  the  intent  and 
meaning  of  this  policy.    The  Court  took  time  to  conside'r^ 
and   then.    Lord   Mansjield — ''By  the   express  words  of 
the  policy  the  defendants  have  insured  the  tackle,  apparel 
and  other  furniture    of  the   Onslow   from   'fire,*   doriD^ 
the  whole  time  of  her  voyage,  until  her  safe  return  to  lAmiam 
without  any  restrictions.    Her  tackle,  &c.  were  inevitably 
burnt  in  China,  during  her  voyage,  before  her  return  to 
London.    The  event    then,    which    has    happened,    is    a 
loss   within   the  general   words  of  the  policy ;    and  it   i* 
incumbent  on  the  defendant  to  shew,  irom  the  manner  i^ 
which  this  misfortune  has  happened,  or  from  other  mcatsOr 
stances,  that  it  ought  to  be  construed  a  peril  which  they  d^ 
not  undertake  to  bear.     If  the  chance  be  varied,  or  tVte 
voyage  altered  by  the  fault  of  the  owner  or  master     ^ 
the  ship,  the  assurer  ceases  to  be  liable ;  because  he  u  o^^7 
understood  to  engage,  save  from  fortuitous  dangers,  proviA^ 
d  ue  means  are  used  by  the  trader  to  obtain  that  end.    But  h^  ^ 
not  in  fault,  if  what  he  did  was  done  in  the  usual  course,  b>^ 
for  just  reasons.      The  assurer,  in  estimating  the  price  ^ 
which  he  is  willing  to  indemnify  the  trader  against  all  risbi 
must  have  under  his  consideration  the  nature  of  the  voyage 
to  be  performed,  and  the  usual  course  and  manner  of  doing 
it.     Every  thing  done  in  the  usual  course  must  have  been 
foreseen,  and  in  contemplation  at  the  time  he  engaged ;  he 
took  the  risk  upon  a  supposition  that  what  was  usual  or 
necessary  should  be  done.     In  general,  what  is  usually  done 
by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  U 
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understood   to   be  referred    to    in    every    policy,    and    to  «^®7  »^»P »°  '■ 

I  n  '  *  •/»  •  rwii  particular 

make  part  of  it^  as  much  as  if  it  was  expressed.  The  usage  voyage  is  on- 
being  foreseen  is  rather  allowed  to  be  done,  than  what  is  left  referred xohy 
to  the  master's  discretion,  upon  unforeseen  events :  yet,  if  the  ^''^P  policy. 

^  •'      '  and  to  make  a 

master  ex  justd  causd,  go  out  of  the  way,   the  insurance  part  of  it  as 
continues.     Upon  these  principles  it  is  difficult  to  frame  a  had  been  ex- 
question  which  can  arise  out  of  this  case,  as  stated.    The  P''^^^* 
only  objection  is,  that  they  were  in  the  bank-saul  instead  of 
in  the  ship ;  upon  the  land,  not  at  sea,  or  upon  water :  and 
being  appurtenant  to  the  ship,  losses  and  dangers  on  shore 
could  not    be  concluded.      The   answer  is  obvious:  first, 
the  words  make  no  such  distinction.     Many  accidents  might 
happen  at   land  even   to  the  ship.    'Suppose  a  hurricane 
to  drive  it  a  mile  on  shore,  or  an  earthquake  may  have 
a  like  effect ;  suppose  the  ship  to  be  burnt  in  a  dry  dock,  or 
suppose  accidents  to  happen  to  the  tackle  upon  land,  taken 
from  the  ship  while  accidentally  and  occasionally  refitting,  as  on 
iccount  of  a  hole  in  her  bottom,  or  other  mischance ;  these 
xre  all  possible  cases.     But   what    might    arise    from    an 
accidental  repair  of  the  ship   is  not  near  so  strong  as  a 
certain  necessary  consequence  of  the  ordinary  voyage,  which 
the  parties  could  not  but  have  in  their  direct  and  immediate 
omtemplation.     Here  the  defendants  knew  that  the  ship  Where  the 
Bust  be  heeled,  cleaned  and  refitted  in  the  river  Canton ;  ih^|i[|J?ex 
they  knew   that  the  tackle   would   be   then  put  into  the  J?**?.^;!?*'" , 

^  '^  the  liability  of 

huk-aaul ;  they  knew  it  was  for  the  safety  of  the  ship,  and  the  assurer 
pradeot  that  they  should  be  put  there.  Had  it  been 
an  accidental  necessity  of  refitting,  the  master  might  have 
justified  taking  them  out  of  the  ship,  ex  justd  causd: 
but  describing  the  voyage  is  an  express  reference  to  the 
mud  manner  of  making  it  as  much  as  if  every  circumstance 
had  been  mentioned.  Was  the  chance  varied  by  the  fault  of 
the  master.  It  is  impossible  to  impute  any  fault  to  him. 
Ii  diis  like  a  deviation  ?  No,  it  is  ex  justd  causd,  which 
ahraya  excuses.  Had  the  assurers  in  this  case  been  asked, 
whether  the  tackle  should  be  put  in  the  bank-saul?  they 
mist,  for  their  own  sake,  have  insisted  that  it  should.    They 
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would  have  had  reason  to  complain,  if  from  their  not  having 
had  them  put  there,  a  misfortune  had  happened.  In  such  a 
case,  the  master  would  have  been  to  blame,  and  by  bis  fault 
would  have  varied  the  chance.  They  have  taken  a  price  for 
standing  in  the  plaintiffs'  place  as  to  any  losses  he  might 
sustain  in  performing  the  several  parts  of  the  voyage, 
of  which  this  was  known  and  intended  to  have  been  one. 
Therefore,  we  are  all  of  opinion,  that  in  every  light,  and  in 
every  view  of  the  case,  in  reason  and  justice,  and  within  the 
words,  intent  and  meaning  of  this  policy,  and  within  the  view 
and  contemplation  of  the  parties  to  the  contract,  the  assurers 
are  liable  for  this  loss." 

In  an  insurance  upon  a  Greenland  ship,  it  became  a 
question  whether  the  lines  and  tackle  employed  in  the  fishery 
in  those  seas  could  be  recovered  under  a  policy  made 
upon  the  ^'ship,  tackle  and  furniture."  It  was  the  case 
of  Hoskins  V.  PickersgiU  (a),  and  came  before  the  Court 
upon  a  motion  for  a  new  trial,  and  the  Judges  were 
unanimously  of  opinion  that  they  were  not  protected  by 
the  policy  not  being  part  of  "  the  ship's  tackle  or  furniture." 
And  in  the  case  of  Gale  v.  Laurie  (6),  C.  J.  Abbott 
says,  '^  these  stores  are  not  considered  as  covered  by  an 
ordinary  policy  on  the  ship. 

''  But  insurance  is  a  matter  of  contract,  and  the  construction 
of  the  contract  depends  in  many  cases  upon  usage.  And  the 
construction  of  a  policy  can  furnish  no  rule  for  the 
construction  of  this  act  of  Parliament,  which  was  passed  for 
purposes  of  a  different  nature,"  (53  Geo.  3,  c.  159). 

But  the  Courts  of  law  will  not  extend  the  constructions 
which  they  have  put  upon  this  contract,  so  as  to  allow  a 
person  to  recover  for  the  loss  of  that  which  he  never  intended 
to  insure  :  for  instance,  it  cannot  be  allowed  to  the  owner  of 
a  ship  who  has  insured  the  '*  ship"  merely  that  he  should  be 
capable  of  recovering  the  loss  of  a  cargo  laden  thereon,  or 
extraordinary  wages  paid  to  the  seamen,  or  provbions  con- 

(a)  B.  R.  23  Geo.  3,  East.  T.  (6)  5  B.  &  C.  166. 
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sumed  by  the  detention  of  the  ship  longer  than   it  was 

expected.     MoUoy  {a)  says,  **  that  if  a  merchant  insure  a 

'  ship'  generally^  and  the  *  ship'  then  happens  to  be  laden, 

and  is  afterwards  lost,  the  insurer  shall  not  answer  for  the 

goods,  but  only  for  the  *  ship.' "    This  rule  of  insurance  is 

not  contradicted  by  any  foreign  jurists  (6).    We  come  now 

to  consider  some  of  the  decisions  in  this  country  on  the 

abofe  rule. 

The  first  important  case  that  requires  our  notice,  is  that  of  Extraordinary 
Fletcher  and  others  v.  Poole  (c).     In  an  insurance  upon  the  tho  seamdn 
"«hip  Tartar,''  at  and  from  London  to  Newcastle  and  Mar-  "JS'**'"' 
feilki,  and  at  and  from  Marseilles  to  her  discharging  port  or  during  the  de- 
ports b  the  West  Indies  (Jamaica  excepted),  the  facts  were,  ihip,  are  not 
that  being  distressed  she  bore  away  for  Minorca,  and  put  ^{^y  on  ^  * 
into  Por/  Mahon,  where  the  captain  obtained  leave  from  the  "*^^P-" 
Vice  Admiralty  Court  to  have  his  ship  surveyed,  in  conse- 
quence of  which  she  was  long  detained ;  and  the  action  was 
brought  to  recover  the  extraordinary  wages  and  the  provi- 
sions expended  during  the  detention  for  these  repairs.   Lord 
Mttntfield  was  of  opinion,  that  such  articles  as  sailors'  wages 
and  provisions  while  a  ship  is  detained  to  refit,  can  never  be 
aJIowed  as  a  charge  against  the  assurer  on  ''ship,"  and  a 
verdict  was  accordingly  given  for  the  defendant.     In  Eden  v. 
Poole  (d),  the  action  was  of  a  like  description,  on  a  policy  of  On  a  policy, 
insurance  "  on  the  ship  and  goods  from  Ostend  to  Domi-  g^o^^ihe 
nique"    The  following  were  the  facts  of  the  case :  that  the  JJJ^  ^^^^ 
ship  met  with  bad  weather,  and  was  in  great  distress ;  that  ^^^,  pro- 
the  crew  threatened  to  take  the  command  from  the  captain  demurrage 
unless  he  would  make  for  the  next  port;  that  he  then  went  ^ij^^s^yfor 
to  FerroU  to  repair  his  ship,  and  that  by  the  time  the  repairs  repair,  or 

n  V   1  111  1         detention  of  a 

were  done  the  crew  forsook  her ;  that  he  then  got  another  foreign  power. 
crew,  and  at  the  moment  he  was  going  to  sail,  the  Spanish 
governor  stopped  him ;  that  after  a  detention  of  thirty-seven 
days  she  was  discharged.     This  action  was  brought  for  the 

(a)  B.2,  C.7.  8.8.  Ins.  115. 

(6)  Rocc.  d^Asaecur.  Not.  16.  (c/)  Sit.  after  Hil.  1785.  Id.  117. 

t :  Sit.  after  Ea»t.  1769.    Park 
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expense  incurred  by  wages,  provisions,  ^c,  during  the 
demurrage  at  FerrolL  On  the  part  of  the  assurer  it  was 
contended^  and  so  held  by  Mr.  J.  BuJler,  ivho  presided  upon 
that  trials  that  the  freight  and  not ''  the  ship**  were  Hable  for 
this  loss,  and  that  the  charge  of  demurrage  could  not  be 
allowed  upon  this  policy.     The  plaintiff  was  nonsuited. 

The  same  principle  was  upheld  in  the  case  of  Robertson  f. 
Etver  {a),  which  was  a  similar  action  of  insurance  on  the  ship 
Dumfries,  *'  at  and  from  London  to  Africa,**  In  coming 
from  thence  on  her  way  to  the  West  Indies,  she  stopped  at 
Barbadoes  in  December,  1781,  for  the  purpose  of  watering, 
at  which  island  an  embargo  was  laid  on  all  ships  by  order  of 
Lord  Hood,  the  commander-in-chief  on  the  station.  The 
action  was  brought  to  recover  from  the  assurer  upon  '^  ship" 
the  additional  wages  paid  to  the  seamen,  and  the  charges  for 
provisions  during  this  detention.  Mr.  J.  BuUer,  at  the  trial, 
was  of  opinion  that  the  only  damage  proved,  being  items  for 
wages,  provisions,  and  demurrage  during  the  detention,  could 
not  be  recovered  under  the  policy  on  ''  the  ship**  only.  To 
make  the  underwriter  Uable  there  must  be  a  loss  of  the  ship, 
for  the  policy  is  on  the  body  of  the  ship  only ;  and  if  she 
arrives  at  her  port  of  delivery,  be  the  voyage  ever  so  long, 
you  cannot  recover  under  such  a  policy.  The  plaintiff  was 
nonsuited.  The  following  Term  the  whole  Court  refused  a 
rule  made  to  set  aside  the  nonsuit :  Lord  Man^ld  saying, 
"There  is  no  authority  to  shew  that  on  this  policy  the 
assured  can  recover  for  such  a  loss,  but  it  is  contrary  to  the 
constant  practice.  On  a  policy  on  a  *  ship,'  sailors*  wages  or 
provisions  are  never  allowed  ;  the  insurance  is  on  the  body  of 
the  ship,  tackle,  and  furniture,  not  on  the  voyage  or  crew. 
In  this  it  is  admitted  that  there  was  no  damage  done  to  the 
ship,  tackle,  or  furniture.*'  Mr.  J.  BuUer:  "  I  take  it  to  be 
perfectly  well  settled,  that  you  cannot  recover  on  a  policy  on 
'  the  body  of  the  ship'  for  seamens'  wages  or  provisions.** 
These  are  not  the  subject  of  the  insurance.     The  case  put 

(ci)  1  T.  R.  127. 
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at  the  Bar  proves  the  rule ;  for  if  the  ship  had  been  detained 
in  consequence  of  any  injury  which  she  had  received  in  a 
siom,  though  the  underwriter  must  have  made  good  that 
damage,  yet  you  could  not  have  come  upon  him  for  the 
amount  of  wages  and  provisions  during  the  time  she  was  so 
repairing.  Here  the  ship  itself  is  safe,  and  the  Court  only 
look  to  the  thing  itself,  which  is  the  subject  of  insurance ; 
ind  the  wages  and  provisions  are  no  part  of  the  thing 
insured.  In  the  case  o{  Brough  v.  Whiimore  {a),  which  was 
an  action  on  a  policy  of  insurance  on  an  "  East  India  and 
China  ship,"  and  on  tlie  "  tackle,  ordnance,  ammunition, 
artillery,  and  furniture  of  the  ship,"  at  the  trial  it  appeared 
that  whilst  the  ship  was  lying  off  Banksaul  Island,  in  the 
rirer  Canton,  it  became  necessary  to  refit  her,  for  which 
purpose  the  stores  and  provisions  were  taken  out  and  put 
into  a  warehouse,  where  they  were  destroyed  by  accidental 
fire.  It  was  admitted  that  the  policy  covered  all  the  articles 
but  the  provisions,  which  were  merely  for  the  ship's  crew. 
It  was  contended  for  the  defendant,  that  the  provisions  were 
wi  protected  by  the  insurance ;  but  one  of  the  jury  said,  ^    . . 

,     .  ,  /?  •  Provisions  sent 

tnat  it  had  been  determined  in  Lord  Mansfield^s  i\me  {b),  that  out  for  the  use 
they  came  under  the  word  "  furniture,*'  under  which  decision  protwted'^  ^^ 
the  merchants  had  since  always  acquiesced.    The  plaintiffs  JJ^dcr  the  term 
obtained  a  verdict,  which  was  afterwards  upheld  by  the  furniture." 
Court  above  (c).     Lord  Kenyan  said,  "On  the  trial  of  this  Remarks  of 

,  ,  Lord  Kenyon 

cause,  I  had  nothing  to  guide  my  judgment  on  the  construe-  on  the  case  of 
tion  of  this  instrument  but  the  words  of  the  policy ;  and  when  Ewer'*dlrtin- 
it  was  stated  that  "  provisions"  were  included  in  the  word  K"»^>j"§r  >' 

^  from  Brough  V. 

"  furniture,"  I  confess  I  was  somewhat  at  a  loss  to  know  to  Whitmore. 

what  extent  the  underwriters  were  liable  on  words  so  inde- 
finite as  those  which  are  used.  But  then  I  thought,  and 
still  continue  to  think,  that  the  rule  of  law  is  to  be  given,  not 
by  merchants  but  by  the  Court,  though  when  a  question 

(a)  4  T.  R.  206.  (c)  The  provisions  had  not  been 

[b)  Sec  Ix)rd  Mansfield*8  words      eaten    but    destroyed  by  a    peril 
in  Kobertcon  e.  Ewer,  1  T.  R.  ante,      insured  against  "  fire." 

p.  9<>. 
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arises  on  the  construction  of  the  words  of  an  instrument 
which  are  in  themselves  ambiguous,  it  is  a  matter  fairly 
within  the  province  of  those  who  alone  act  upon  these  instru- 
ments to  declare  the  meaning  of  them ;  and  I  remember  it 
was  said  many  years  ago,  that  if  Lombard-street  had  not 
given  a  construction  to  policies  of  insurance,  a  declaration  on 
a  policy  would  have  been  bad  on  general  demurrer ^  but  that 
the  uniform  practice  of  merchants  and  underwriters  had 
rendered  them  intelligible.  The  question  here  arises  upon 
the  meaning  of  the  word  ''  furniture."  One  of  the  jurymen 
said,  and  in  that  he  is  now  confirmed,  that  according  to  the 
understandings  of  those  who  enter  into  these  contracts,  it 
includes  the  provisions  for  the  use  of  the  crew;  and  this 
ship  being  at  Canton^  it  became  necessary  to  refit  her,  and 
take  out  all  her  goods,  and  land  on  this  island,  where  the 
accident  happened,  by  which  these  provisions,  with  the  rest 
of  the  goods,  were  burned.  Then,  if  these  provisions  be 
insured  as  part  of  the  outfit  of  the  ship,  and  they  were  con- 
sumed by  one  of  the  perils  insured  against,  there  is  an  end  of 
the  question :  a  loss  has  happened  within  tlie  meaning  of  the 
policy,  and  the  defendant  is  liable.  If  this  decision  were  to 
militate  against  any  determination,  or  even  obiter  dictum  of 
Lord  Mansfield^  I  should  have  hesitated  for  some  time  before 
I  delivered  my  opinion.  But  the  case  of  Robertson  v.  Ewer 
is  clearly  distinguishable  from  the  present :  here  the  goods 
were  consumed  by  an  accident  by  fire  on  board  the  ship  (for 
the  island  was  for  this  purpose  equivalent  to  the  ship,)  and 
within  the  meaning  of  the  policy  of  insurance ;  but  in  that 
case  they  were  consumed  by  the  negroes  during  the  detention 
of  the  ship." 

Although  it  might  have  been  hoped  that  Lord  MansfiekTs 
decbion  in  the  preceding  case  of  Fletcher  v.  Poole^ 
supported  as  we  have  seen  it  to  be  by  subsequent  well 
considered  important  cases,  would  have  set  at  rest  the 
endeavour,  on  the  part  of  the  assured,  or  their  advisers, 
any]  further  attempt  to  review  the  reasonable  nature  of 
the  law  prouounccd  in  thai  caac;  \vc  find,  however,  this 
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doctrine  of  Lord  MansJieUCs  disputed  in  a  very  recent  case 

of  Devaux  v.  Salvador  (a),   after   the  question  had  laid 

at  rest,  and  had  not  been  mooted  for  many  years.     It  was 

an  action  on   a   policy   of  insurance  on    ''  ship/'  in  which 

the  assured  attempted  to  charge  the  underwriters  with  a  sum 

of  money  expended  in  additional  wages,  paid  to  the  crew 

whilst  the  ship  was  detained  by  the  necessity  of  repairing 

certain  damage,  done  by  the  perils  of  the  sea,  and  likewise, 

with  a  sum  of  money  which  the  ship  insured  had  to  pay 

another  ship^  with  which  there  had  been  a  collision,  upon  a 

settlement  made  by  the  Court  of  Admiralty,  at  Calcutta. 

Upon  the  trial,  the  Lord  Chief  Justice  Denman  told  the  jury 

that  the  underwriters   were  not  liable  for  either  of  these 

items,  and   the  defendant  had  a  verdict.     A  motion  was 

ifierwards  made  for  a  rule  to  shew  cause  why  the  verdict 

should  not   be  entered   for  the  plaintiff  for  the  two  sums 

in  question.     The  Court  took  time  to  consider  the  matter, 

and  on  a  subsequent  day,  30th  Jan.  1836,  Hil.  Term,  the 

judgment  of  the  Court  was  delivered  by  Lord  Denman^  C.  J. 

"  This  was  a  motion  for  a  new  trial  in  an  action  of  assumpsit, 

tried  before    me    at    Guildhall,    on    the   insurance   of  a 

'ship'  for  loss  by  perils  of  the  sea.      The  jury  found   a 

verdict  according  to  my  directions,  excluding  the  expense  for 

wages  and  provisions  incurred  from  the  time  of  her  repairing 

damage  sustained  from  a  storm,  and  excluding  also  a  sum  of 

money    which   the  owners   had    paid    in    consequence    of 

some  proceedings  commenced  in  the  Court  of  Admiralty,  at 

Calcutta,  in  consequence  of  an   accidental  collision   with 

another  in  the  Hoogly  river.     The  new  trial  was  moved 

for  on  the    ground,  that   both  these    heads  of    damage 

ought  to  have  been  taken  into  account  by  the  jury.    We 

think  it  clear,  on  authority,   that  the  former  item  ought 

not  to  be  allowed.    As  long  ago  as  1769,  in  Fletcher  v. 

Poole  (6),  the  point  was  decided  by  Lord  Mansfield  at  Nisi 

PriuM.    The  doctrine  has  been  cited  in  the  text  books  ever 

(«)  4  A.  &  E.  420.  C&)  Ante,  p.  89. 
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since  that  period,  and  is  expressly  recognised  by  BuUer^  J., 
in  Robertson  v.  Ewer,  (a)  The  facts  of  that  case  did 
not  indeed  require  the  doctrine,  which  is  merely  assumed  in 
the  argument  of  that  learned  Judge  to  illustrate  his  opinion 
on  the  case  then  before  the  Court.  Mr.  Maule,  therefore, 
urged  that  the  law  rested  on  a  single  decision  of  Lord 
Mansfield  at  Nisi  Prius;  but  when  we  consider  the  high 
authority  of  that  great  master  of  insurance  law,  that,  that  case 
was  unquestioned, — that  it  received  the  sanction  of  so  eminent 
a  lawyer,  who  treats  it  as  clear  enough  to  lay  the  foundation 
of  a  principle  from  analogy;  when  it  is  fully  adopted  in  the 
works  of  distinguished  writers  on  the  subject;  and  above  allt 
when  we  find  no  trace  of  even  a  claim  being  set  up  inconsistent 
Mrith  it  for  nearly  seventy  years,  though  events  must 
have  afforded  the  opportunity  many  thousand  of  times, 
we  think  this  point  must  be  regarded  as  fully  established, 
and  that  we  should  not  be  justified  in  casting  any  doubt  upon 
it.  The  second  point  appears  to  be  entirely  new,  which 
circumstance  is  not  so  strong  an  argument  against  it  as 
against  the  former  claim,  because  the  event  is  likely  to  have 
been  of  much  less  frequent  occurrence.  But  if  we  look  for 
the  principle  on  which  Fletcher  v.  Poole  was  decided,  it  must 
obviously  be  that  well-known  maxim  of  our  law,  injure  non 
remota  causa  sed  proxima  spectatur.  'It  were  infinite,' 
says  Bacon  (&),  '  for  the  law  to  judge  the  causes  of  causes; 
therefore,  it  contenteth  itself  with  the  immediate  cause, 
and  judgeth  of  acts  by  that,  without  looking  to  any  farther 
degree.'  Such  must  be  understood  to  be  the  mutual 
intention  of  the  parties  to  such  contracts.  Then  how  stands 
the  fact?  The  ship  insured  is  driven  against  another 
by  stress  of  weather;  the  injury  which  she  thus  sustains 
is  admitted  to  be  direct,  and  the  underwriters  are  liable  for 
it.  But  the  collision  causes  the  ship  insured  to  do  some 
damage  to  the  other  vessel;  and  whenever  this  effect 
is  produced,  both  vessels  being  in  fault,  a  positive  rule  of  the 

(ii)  Ante,  p.  90.  (6)  Maxims  of  the  Law,  p.  35.     Law  Tracts. 


SECT,  v.]     Upon  the  Body,  Tackle,  §-c.  of  the  Ship.  95 

Court  of  Admiralty  requires  the  damage  done  to  both  ships 
to  be  added   together^  and   the  combined  amount  to   be 
equally  divided  between  the  owners  of  the  two.     It  turns  out 
that  the  ship   insured   has   done  more  damage   than   she 
has  received,  and  is  obliged  to  pay  the  owners  of  the  other 
sh'pto  some  amount  under  the  rule  of  the  Court  of  Admiralty. 
But  this  is  neither  a  necessary  nor  proximate   effect  of 
the  perils  of  the  sea,  it  grows  out  of  an  arbitrary  provision 
in  the  bw  of  nations,  from  views  of  general  expediency,  not 
8s  dictated  by  natural  justice,  nor  (possibly)  quite  consistent 
with  it ;  and  can  no  more  be  charged  on  the  underwriters 
than  a  penalty  incurred  by  contravention  of  the  revenue  laws 
of  any  particular  state,  which  was  rendered  inevitable  by  the 
perils  insured  against.     We  think,  therefore,  that  no  rule 
ooghtto  be  granted."  Rule  refused. 

Having  now  considered  the  law  relating  to  what  can  or  what 

caonot  be  recovered  from  the  underwriters  on  a  policy  on  *'  the 

body,  &c.  of  the  ship  :**  we  are  now  to  consider,  secondly,  what 

is  meant  by  the  application  of  the  term  *'  good,"  which  is  used  2.  The  term 

ID  the  policy  with  regard  to  the  ship,  which  is  to  be  the  "subject  ig^^piioJ  to 

of  bsurance,"  either  itself,  or  which  is  to  carry  the  goods  J5|J.'„  P  ***  ^ 

which  are  to  be  the  subject-matter.    This  term,  as  applying 

to  the  ship  itself,  can  mean  nothing  more  or  less  than  the 

allegation   that  the  ship  (to  be  insured)  is  good  enough, 

(that  is  to  say  of  sufficient  strength,  stability  and  excellence 

in  its  construction  and  condition  at  the  time  when  the  risk  of 

the  underwriters  is   to   commence   upon  it);    and   that  it 

is  in  fact  good  and  capable  enough  to  perform  the. voyage 

intended,   (reserving   the    possibility    of  the   losses    which 

must   happen    in    consequence    of   the    perils  which    the 

underwriters  take  upon  themselves).     This  term  '*  good"  is,  in 

the  phraseology  of  mercantile  and  nautical  affairs,  included  in 

what  the  law  means,  when  it  is  called  the  "  seaworthiness  of  a 

▼easel,"  and  which  we  shall  have  occasion  more  particularly  to 

specify  in  what  it  consists.     It  may,  however,  be  prefaced,  by 

saying,  that  as  this  declaration  comes  early  in  the  body  of  the 


policy. 
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There  is  an       policy,  SO  is  it  of  the  first  importance,  and  of  the  essence 

implied  agree- 

mentonthe  of  this  contract/'  that  the  vessel  in  question  shall  be 
^red.  that  ^^  ^^^  ^^™®  ^^  executing  the  policy,  or  at  least  at  the  moment 
the  ship  shall     of  the  Commencement  of  the  underwriter's  risk  "good,"  that 

be  ID  a  proper  ^  ° 

state  and  con-    is,  "  scaworthy"  for  the  "  voyage  insured." 

form  the  I  shall  first  mention  some  authorities  to  shew  how  strongly 

voyage msured.  ^j^^  Judggg  have  always  spoken  when  the  question  of  the 

"  seaworthiness"  of  the  ship  at  the  time  of  the  insurance  has 

come  into  controversy.     In  the  case  of  Carter  v.  Boehm  (a), 

which  was  decided  in  Easter  Term,  1766,  Lord  Mansfield^  in 

discoursing  upon   the   case   then  before   him,   affirms    the 

law  respecting  the  necessity  of  a  ship  being  ''  seaworthy" 

when  she  is  insured  :  for  he  says,  ''  The  utmost  that  can  be 

contended  for  is,  that  the  underwriters  trusted  that  the  fort 

being  in  the  condition  in  which  it  ought  to  be ;  in  like  manner 

as  it  is  taken  for  granted  that  a  ship  insured  is  'seaworthy.'" 

And  again,  his  Lordship,  in  a  later  case,  where  the  same 

By  an  implied    principle   was    much    relied    on,    said,    "  By    an    implied 

ship^surtdT'^    warranty  every  ship   insured   must  be  tight,   staunch  and 

most  be  tight,    strong:  but   it  is   sufficient  if  she   be  so  at   the   time   of 

staunch,  and  .  .  ^ 

Arong.  her  sailing.     She   may   cease    to   be   so  in    twenty   hours 

after  her  departure^  and  yet  the  underwriter  will  continue 
liable"  (6). 
The  case  of  The  late  Mr.  J.  Park^  in  his  treatise  (c),  says^  **  that  the 

FHgate.'  TCio^t  material  case  (at  the  time  he  wrote)  on  this  part  of  our 

subject  was  that  of  the  MiUs  Frigate^  which  underwent  a 
variety  of  discussion  in  several  Courts,  and  in  which  all  the 
principles  on  which  this  doctrine  is  founded  were  fully  dis- 
cussed." I  shall  take  the  liberty  to  copy  what  is  said  of  this 
case  from  the  learned  Judge's  treatise.  He  says : — **  I  have 
used  my  utmost  endeavours  to  procure  a  copy  of  the  opinions 
of  the  Judges  upon  that  case,  but  they  have  been  ineffisctual ; 
therefore  the  reader  must  be  satisfied  with  a  full  statement 


(a)  3  Burr.  1913.  (<.)  Page  160. 

(6)  EdeD  p.  Parkinson,  Dougl.  732. 
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of  the  circumstances^  as  they  appeared  upon  the  demurrer  to 
the  eridence  (a). 

*^  This  was  an  action  on  a  policy  of  insurance,  lost  or  not 

lost,  at  and  from  the  Leeward  Islands  to  London,  warranted 

tosul  on  or  before  the  26th  otJuli/,  upon  any  kind  of  goods, 

wares,  and  merchandises ;  and  also  upon  the  body,  tackle,  &c« 

of  and  in  the  good  ship  or  vessel  called  the  Mills  Frigate, 

beginning  the  adventure  on  the   goods  from  the  loading 

thereof  on  board  the  said  ship  at  St.  Kitt's,  and  upon  the 

ihip  from  her  arrival  at  the  Leeward  Islands.  The  defendant 

undertakes  to  indemnify  against  the  usual  risks  for  a  premium 

of  iUL  10#.  per  cent.   The  loss  was  described  in  the  first  count 

of  the  declaration,  in  these  words : — '  That  the  said  ship, 

ifier  her  departure  from  Nevis  on  her  voyage,  and  during 

ber  said  voyage,  sailing  and  proceeding  on  the  high  seas  by 

ind  through  the  force  of  winds  and  tempestuous  weather, 

lod  by  and  through  the  mere  perils  and  dangers  of  the  seas, 

ipnog  divers  leaks,  and  became  very  leaky,  crippled,  bulged, 

diqcinted,  split,  and  wholly  lost.'     In  the  second  count  the 

lott  is  alleged  thus : — *  By  and  through  the  mere  perils  and 

<iangers  of  the  seas,  and  by  the  starting  and  loosening  of  one 

or  more  plank  or  planks  of  the  said  ship,  and  by  accidentally 

tpringing  one  or  more  leak  or  leaks,  the  said  ship  became 

very  leaky,  crippled,  &c«,  and  totally  unable  to  proceed  on  or 

perform  the  said  voyage.*    There  were  two  other  counts  in 

the  declaration  upon  a  policy  on  freight,  to  recover  from  the 

soderwriter  the  amount  of  his  insurance  upon  that  also ;  and 

a  fifth  count  for  money,  had  and  received  to  the  plaintiff's 

DM.    The  defendant  pleaded  the  general  issue,  and  paid  the 

premianis  into  Court. 

''  This  cause  came  on  to  be  tried  before  Lord  Chief  Baron 


(f  )  IfiDs  and  another  v.  Roeback, 
b  the  Exchequer.  Before  this  ac- 
tion in  the  Exchequer  was  brought. 
Ml  action  npon  the  same  policy  had 
hi  been  tried  in  the  Court  of 
Cmmon  Pleas  before  Lord  Ceanden^ 
>k>  directed  the  jury  to  find  for 


the  plaintiff.  Bat  upon  a  motion 
for  a  new  trial,  he  altered  his 
opinion,  and  the  Court  unanimously 
determined  that  the  ship,  not  being 
seaworthy,  the  plaintiffs,  however 
innocent  they  might  be,  could  not 
recover. 


11 
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Parker,  and  the  defendant  demurred  to  the  evidence  pro- 
duced on  the  part  of  the  plaintiff.     The  demurrer  follows  in 
these  words  : — '  Thereupon  the  said  John  and  Thomas  MilU 
(the  plaintiffs)  show  in  evidence  to  the  jury  to  prove  and 
maintain  the  issue  within-mentioned  on  their  part,  to  wit,  that 
the  defendant  underwrote  the  policy  of  insurance,  and  that 
the  plaintiffs  were  interested  to  the  amount  as  in  the  decla- 
ration is  mentioned :  that  the  ship  in  question  was  a  French- 
built  ship,  and  known  to  be  so  to  the  defendant  at  the  time 
he  underwrote  the  said  policy :  that  the  timbers  of  French 
ships  are  usually  fastened  with  iron  bolts  or  spikes,  which 
are  liable  to  grow  rusty:  and  when  the  same  are  grown  rust; 
the  timbers  of  such  ships  frequently  become  loose  at  once= 
and  the  ships  are  rendered   incapable  of  bearing  the  sea 
without  any  perceptible  symptoms  of  decay :  that  the  ship  i 
question  was  purchased  by  the  plaintiffs  in  the  year  ITS? 
that  since  that  time  she  has  been  generally  employed  by  tt-; 
plaintiffs,  who  are  West  India  merchants,  in  that  trade ;  ar^ 
large  sums  have  consequently  been  insured  on  her  and  h  ^ 
cargoes;  that  in  February,  1764,  being  bound  to  the  L^^ 
ward  Islands,  and  back  again  to  London,  she  sailed  on  hei 
▼oyage ;  that  before  she  sailed  from  London  on  that  voyage, 
the  plaintiffs  ordered  the  captain  to  have  everything  done  to 
the  ship  which  he  should  think  proper  to  repair  her ;  that  in 
pursuance  of  such  orders,  the  ship  was  put  into  dock  and 
repaired,  where  the  ship-carpenter  did  all  such  repairs  to  hei 
as  he  was  ordered,  the  expenses  of  which  amounted  to  about 
100/.,  of  which  about  30/.  was  for  the  sheathing  and  othei 
repairs  of  her  hull,  and  the  residue  in  her  upper  works :  thai 
nothing  more  appeared  to  the  ship-carpenter  or  the  captain  U 
be  wanting  to  make  her  fit  and  complete  for  the  said  voyage 
but  her  iron  bolts  and  spikes  were  not  then  examined,  whicl 
could  not  be  done  without  taking  off  her  sheathing — an  ac 
never  done  where  (as  the  case  is  here)  the  ship  had  bee 
sheathed  a  little  time  before :  that  George  Hayley,  Esq.,  th 
first  underwriter  in  this  policy,  and  many  other  persons  b 
whom  policies  of  insurance  arc  generally  underwritten,  kee 
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a  register  in  which  all  ships  usually  insured  by  them  are 
entered,  with  an  account  of  the  age,  construction,  and  visible 
goodness  of  the  vessels,  and  to  whom  they  belong,  and  also 
employ  a  surveyor,  whose  business  it  is  to  survey  such  ships : 
that  the  ship  in  question,  at  the  time  of  underwriting  the 
policy,  and  long  before,  had  been  entered  in  such  register ; 
and,  previous  to  her  last  outward-bound  voyage,  had  been 
surveyed  by  one  Thomas  Whitewood,  who  was  then  employed 
by  the  said  George  Hayley,  and  other  underwriters,  as  such 
surveyor;  and,  as  far  as  appeared  to  the  said  Thomas  White- 
wood,  was  in  good  condition,  and  perfectly  fit  to  undertake  a 
voyage  to  and  from  the  Leeward  Islands  ;  but  the  surveyor 
did  not,  neither  could  he  examine  the  bolts  and  spikes,  for 
the  reasons  aforesaid,  but  did  survey,  as  far  as  is  ever  prac- 
tiKd  in  such  cases :  that  the  said  George  Hayley  had  often 
before  underwrote  policies  on  the  said  ship  and  her  cargoes; 
and  the  witness,  who  was  the  insurance-broker,   said  he 
believed  Mr.  Hayley  knew  as  much  of  the  condition*  of  the 
nid  ship  as  the  plaintiffs  did,  and  particularly  on  the  out- 
ward-bound voyage  to  the  Leeward  Islands^  he  underwrote 
40Q{.  on  this  ship :  that  in  such  last  outward-bound  voyage 
the  ship  met  with  a  great  deal  of  bad  weather,  was  very 
kaky,  and  could  not  get  into  Madeira^  where  she  was  ordered 
to  touch,  but  was  obliged  to  bear  away  for  the  island  of 
AVpii;  that  she  arrived  at  the  island  o{  Nevis,  on  the  first  of 
dpril,  1764,  and  from  thence  went  to  the  island  of  Saint 
GbiftopAer,  where  she  delivered  her  outward-bound  cargo, 
ud  had  such  repairs  done  to  her  as  were  then  thought 
aeeessary,  and  to  all  appearance  put  into  a  proper  condition 
brber  voyage  home ;  but  her  bolts  and  spikes  were  not,  nor 
eoaU  be  examined  there :   that  about  the  end  of  the  said 
Booth  of  Aprilf  the  ship  sailed  from  Si.  Kiifs  to  Nevis ^    ■ 
*here  the  captain  had  been  promised  a  loading  for  her  home : 
that  on  her  arrival  at  Nevis,  the  planters,  knowing  she  had 
been  leaky  in  her  outward-bound  voyage,  were  not  willing  to 
pottogars  on  board  her;  and  that,  in  order  to  satisfy  the 
piaoten  there  that  she  was  in  a  proper  condition  to  carry  a 
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cargo  of  sugars  to  London,  they  proposed  to  the  captain,  as 
a  measure  which  would  be  fully  satisfactory  to  them,  that  be 
should  submit  the  ship  to  be  surveyed  by  all  the  captains 
then  in  the  harbour,  being  six  in  number ;  and  told  him  that 
if  they  should  report  her  to  be  fit  for  a  voyage  to  London, 
they  would  then  load  her  with  sugars :  that  the  captain  did 
submit  to  such  survey,  though  it  would  have  been  for  the 
interest  of  the  said  captains  to  report  the  ship  unfit  for  the 
voyage,  as  by  that  means  they  would  have  had  an  opportunity 
of  gaining  more  freight  and  sooner :  that  on  the  8th  day  of 
May,  1764,  the  said  captains,  after  having  surveyed  her 
carefully,  but  without  examining  her  bolts  and  spikes,  which 
could  not  be  done  there,  signed  the  following  report : — 
'  Nevis,  May  8th,  1764.  At  the  request  of  Captain  George 
Finch,  of  the  ship  Mills  Frigate,  we,  the  subscribers,  did 
repair  on  board  the  said  ship,  and,  after  due  examination,  it 
did  appear  to  us  that  the  occasion  of  the  ship's  making  more 
water  than  usual  on  her  voyage  from  London  to  this  place, 
was  occasioned  by  some  neglect  in  caulking  the  said  ship, 
which  may  very  easily  be  made  tight,  the  said  ship  other^-ise 
appearing  to  us  to  be  strong  and  sound  ;  and  when  caulked, 
we  are  of  opinion,  will  be  fully  suflScient  to  carry  a  cargo  of 
sugars  to  London.  John  Shepherd,  &c.'  That  afterwards 
the  ship  was  caulked,  according  to  the  said  report,  and  that 
thereupon  the  planters  sent  their  sugars  on  board,  and  the 
ship  was  soon  loaded  with  about  three  hundred  and  seventy 
hogsheads  of  sugar:  that  during  the  time  of  her  loading,  and 
until  and  at  the  time  of  her  sailing,  which  was  about  two 
months,  the  ship  continued  tight,  appeared  to  be  in  good 
condition,  and  made  no  more  water  than  the  best  ships 
usually  do,  and  are  expected  to  do:  that  the  ship  sailed  from 
Nevis,  on  the  26th  day  of  July,  1764,  about  eight  o'clock  in 
the  evening,  and  the  next  day,  about  four  o'clock  in  the  after- 
noon, without  any  bad  weather,  or  extraordinary  swell  of  the 
sea,  she  sprang  a  leak,  and  the  captain  was  obliged  to  bear 
away  for  St.  Ckristopher*s,  where  he  arrived  on  the  28th 
July:  that  on  his  arrival  there,  he  got  the  ship  unloaded,  to 
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see  what  was  the  matter  with  lier^  when  it  appeared  that  she 
had  started  a  plank :  that  he  thereupon  applied  to  the  Judge 
of  the  Court  of  Vice- Admiralty  for  a  warrant  to  survey  the 
ship^  and  a  warrant  was  granted  to  four  captains  and  two 
ship-carpenters,  or  any  three  of  them ;  four  of  whom  did, 
according  to  such  warrant,  survey  the  said  ship,  and  did 
report,  that  she  was  unfit  to  proceed  on  her  voyage,  without 
being  thoroughly  repaired,  and  that  the  expense  of  so  repair- 
ing her  there  would  amount  to  more  than  the  value  of  the 
ship  and  freight ;  and  she  was,  therefore,  condemned  by  the 
said  Court  as  unfit  for  the  said  voyage :   that  some  of  the 
iron  bolts  and  spikes  with  which  the  timbers  of  the  ship  in 
question,  like  other  FrenchAi\n\i  ships,  were  fastened,  were 
broken  in  the  plank  that  was  so  started,  which  the  captain 
and  the  said  surveyors  felt  by  passing  up  their  hands  between 
the  plank  and  the  ship,  and  which  appeared  upon  farther 
opening  the  ends  of  the  plank,  and  that  the  said  plank  was 
started  from  one  end  to  the  other :  that  it  was  owing  to  the 
said  bolts  and  spikes  being  grown  rusty  and  decayed,  as  then 
appeared  to  the  captun   and  surveyors,  that  such  plank 
started :  that  he  believed  the  surveyors  who  condemned  her 
thought  the  same ;  wherefore,  and  supposing  the  other  bolts 
and  spikes  in  the  ship  were  also  grown  rusty  and  decayed, 
though  that  could  not  be  known  for  certain,  without  ripping 
off  her  planks  and  making  a  more  strict  examination,  the  sur- 
veyors made  their  said  report  of  condemnation :  that  the  said 
plank  was  not  taken  off,  nor  could  it  be,  without  sinking  the 
ship,  which  has  not  yet  been  broken  up,  but  continues  at  St. 
Christophers  as  a  hulk :  that  on  the  aforesaid  account  it  was 
then  concluded,  and  is  now  believed  by  the  captain,  that  the 
said  ship  was  not  fit  for  the  insured  voyage  home  at  the  time 
she  so  sailed  from  Nevis  for  London,  though,  to  all  outward 
appearance,  she  was  a  very  good  ship,  and,  as  he  then  be- 
lieved, proper  for  the  voyage ;  and  such  a  ship  as  he,  from  her 
outward  appearance,  should  have  had  no  objection  to  sail  in 
again ;  but  had  he  known  the  decayed  condition  of  her  said 
bolts  and  spikes,  before  he  set  sail  on  his  homeward-bound 
Tojagei  he  would  not  have  ventured  his  life  in  her :  that  there 
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is  no  dock,  nor  scarce  any  materials  for  repairing  ships  at 
St,  Christopher*s,  nor  could  she  sail  to  any  other  place  to  be 
repaired ;  and  thatif  this  misfortune  had  happened  in  North 
America  or  England^  nvhere  there  are  proper  docks  and 
materiab,  she  might  have  been  repaired  for  three  or  four 
hundred  pounds :  that  while  the  said  ship  was  first  at  Si» 
Christopher  8f  before  she  had  taken  in  her  cargo,  namely,  on 
the  liSrd  of  Aprils  1764?,  the  captain  wrote  the  following  letter 
to  the  plaintiffs : — 

"Si.  Christopfier's,  April 23, 1764. 
"  Gentlemen, 
"  I  take  the  first  opportunity  of  acquainting  you,  that  I 
arrived  at  Nevis,  after  a  most  dismal  passage,  on  the  first 
instant.    On  the  sixth  of  March,  at  day-break,  I  made  the 
islands,  Deserts,  distant  about  four  leagues,  ran  down  for 
Madeira,  with  a  fresh  gale  at  E.  S.  £•  till  four  in  the  after- 
noon, when  being  within  a  mile  off  the  shore,  and  judging 
about  five  or  six  miles  off  FenchaU  Road,  a  very  hard  and 
dark  squall  took  us  suddenly  with  such  violence,  that  I  was 
obliged  to  clear  off  the  land  under  the  courses.    It  was 
excessively  hazy  the  whole  evening  after,  that  one   could 
hardly  see  the  ship's  length ;  so  that  it  would  have  been  the 
greatest  imprudence  to  have  run  the  risk  of  overshooting  our 
port,  or  running  ashore.    The  gale  increased,  and,  in  the 
night,  came  round  to  the  N.  E.  and  the  ship  strained  so 
much  by  the  pressure  of  sail  we  were  obliged  to  carry  on  her 
in  that  great  sea,  that  it  was  with  the  utmost  difficulty  we 
could  keep  her  free.    On  tlie  eighth,  at  nine  in  the  morning, 
reckoning  myself  nineteen  leagues  to  leeward  o(  Madeira,  our 
ship  so  loosened  that  we  could  not  carry  sail  upon  a  wind ; 
and  seeing  no  probability  of  the  wind  shifting  or  abating 
enough  to  give  us  a  chance  of  beating  up,  bore  away  for 
Nevis,  judging  it  better  for  the  preservation  of  the  whole 
than  to  run  any  hazard  in  endeavouring  for  the  Canaries  in 
our  weak,  leaky,  and  distressed  condition.    I  have  consulted 
with  Mr.  Cottle,  the  counsellor  here,  who  advises  me  to  sell 
the  flour  and  lime  at  public  vendue,  and  to  carry  the  iron 
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hoops,  &C.9  back  to  England,  As  the  ship's  complaint  has 
been  chiefly  in  her  upper  works,  I  am  obliged  to  have  her 
new  nailed  from  the  wail  upwards ;  and  hope  you  will  find 
that  what  repairs  are  necessary  to  be  made  here,  are  con- 
ducted with  all  the  frugality  circumstances  will  admit  of." 

That  the  plaintiffs  received  this  letter  in  London  on  the 
13th  day  of  June,  1764,  and,  a  day  or  two  afterwards,  gave  it 
to  Matthew  Towgood,  an  insurance  broker,  to  get  1,000/. 
insured  on  the  freight  home  for  the  use  of  the  owners,  and 
250/L  on   their  fourth   part  of  the  said  ship :  that  the  said 
Towgood  first  showed  the  policy  in  question  and  the  letter  to 
the  said  George  Hay  ley,  on  the  19th  of  June,  1764«,  who, 
after  reading  over  the  letter,  asked  him  what  interest  he  had 
to  insure;  to  which  the  broker  answered,  ship,  freight,  and 
cirgo;  and  that  he  might  write  which  he  pleased:   that 
thereupon  the  said  George  Hayley  said  he  would  underwrite 
the  ship,  saying  she  would  come  home  safe  enough,  notwith- 
ittnding  the  damage  which  the  said  letter  imported  she  had 
received,  as  it  was  a  summer-voyage ;  but  that  she  would 
very  likely  damage  her  cargo  :  that  the  said  George  Hayley 
was  going  to  underwrite   the   said  policy  for  300/.  on  the 
Mid  ship,  and  had  wrote  the  figure  three :  but  on  the  said 
Matthew  Towgood's  telling  him,  he  was  a  bold  roan  to  write 
three  hundred  pounds  after  reading  the  said  letter,  the  said 
George  Hayley  struck  out  the  figure  three,  and  converted  it 
into  a  two,  and  accordingly  underwrote  the  said  policy  for  the 
sDm  of  two  hundred  pounds  on  the  said  ship :  that  the  said 
Matthew  Towgood  showed  the  said  letter  to  the  said  defend- 
ant Roebuck,  and  all  the  other  underwriters  on  the  said 
policy,  before  they  underwrote   the  same;    and  the  said 
defendant  says,  that  the  evidence  aforesaid,  in  manner  and 
form  aforesaid,  shown  by  the  plaintifi*s  to  the  jury,  b  not 
niflkient  in  law  to  maintain  the  issue  within  joined  on  the 
part  of  the  said  plaintiffs ;  and  that  he  the  defendant,  to  the 
evidence  aforesaid,  hath  no  necessity,  nor  by  the  law  of  the 
land  is  obliged  to  answer.     Wherefore  he  prays  judgment, 
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and  that  the  jury  may  be  discharged  from  giving  any  verdict 
upon  the  issue. 

This  demurrer  was  argued  in  the  Court  of  Exchequeri 
and  judgment  was  there  given  in  favour  of  the  assured  :  and 
of  what  fell  from  the  Judges  on  that  occasion^  I  have  been 
only  able  to  procure  this  account^  "  that  judgment  was  given 
for  the  plaintiffs^  not  upon  the  points  argued  (namely,  that  it 
was  essential  that  the  ship  should  be  seaworthy),  the  Court 
being  as  to  those  of  opinion  with  the  underwriters;  but 
because  the  evidence  did  not,  as  the  Court  thought,  precisely 
prove  that  the  ship  was  not  seaworthy,  at  the  time  of  the 
insurance  taking  place,  on  the  1st  of  April,  1764,  on  her 
arrival  at  Nevis,  but  only  that  she  was  so  at  the  time  of  her 
sailing,  on  the  26th  of  July."  But  the  Court  unequivocally 
declared,  that  a  ship,  that  is  not  at  the  commencement  of  the 
insurance  in  fit  condition  to  perform  her  voyage,  is  not  a  fit 
subject  of  insurance.  Upon  this  judgment  a  writ  of  error 
was  brought  in  the  Exchequer-chamber,  which  was  argued 
before  Lord  Mansfield  and  Lord  Chief  Justice  Wilmot,  who 
were  to  report  their  opinions  thereon  to  the  Lord  Chancellor; 
and  the  judgment  of  the  Court  below  was  ultimately  affirmed. 
'Whether  the  judgment  was  so  affirmed  upon  the  specific 
ground  taken  in  the  Court  of  Exchequer,  or  upon  some 
difficulty  arising  out  of  the  form  of  proceeding  (being  upon  a 
demurrer  to  evidence)  (a),  does  not  now  appear :  but  whether 
upon  the  one  ground,  or  the  other,  there  is  no  doubt,  though 
judgment  was  given  for  the  plaintifis,  that  the  principles  of 
insurance  law  upon  the  subject  of  seaworthiness,  and  the 
doctrine  of  implied  warranties  or  conditions,  have  always  been 


(a)  This  judgment  probably  pro- 
ceeded upon  the  ground  that  the 
assurer,  by  demurring  to  the  evi- 
dence given  on  behalf  of  the  plain- 
tiffs, had  admitted  upon  record  the 
truth  of  every  hd  and  every  con- 
clusion, which,  upon  the  evidence 
stated,  might  have  been  found  by 
the  jury  in  favour  of  the  party  who 


adduced  it :  but  yet  even  upon  the 
facts  stated  it  would  seem  difficult 
to  reconcile  the  verdict  with  the 
true  principles  of  the  law  of  iatn- 
rance.  See  the  opinion  of  Mr.  J. 
BuUer,  in  Cocksedge  r.  Fanahaw, 
Doug.  134,  and  of  C.  J.  Eyre,  in 
the  case  of  Gibson  v.  Hunter, 
2  H.  Bl.  205. 
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considered  as  unalterably  fixed  and  ascertained  since  that 

period,  although  that  doctrine  was  not  then  for  the  first  time 

stated  in  our  English  Courts,  and  was  certainly  long  before 

known  in  the  law  of  insurance  in  other  parts  of  Europe.    It 

is  unfortunate  that  from  the  circumstance  of  there  being  no 

printed  report  of  this  case,  and  from  the  practice  of  the  two 

Chief  Justices  reporting  their  opinion  in  private,  the  grounds 

of  that  opinion  cannot  now  be  obtained :  but  it  cannot  be 

disputed  from  the  opinions  of  Lord  Mansfield^  and  other 

Judges,  both  before  that  time  and  since,  that  the  principles 

laid  down  in  the^beginning  of  this  chapter  are  clearly  esta- 

bfished  as  the  law  of  England!" 

The  principles  of  the  law  of  this  country  on  this  head  of 
the  law  of  marine  insurance,  so  declared  and  laid  down  in 
the  above  6ese,  have  been  confirmed  and  established  by 
numerous  subsequent,  and  likewise  more  modern  decisions. 

In  a  case  of  Lee  v.  Beach  (a),  the  plaintiff  had  purchased  where  cship 
a  ship,  and  after  having  her  surveyed  by  proper  judges,  he  J""^"^?™ 
lent  her  into  the  dock,  and  there  had  her  fully  repaired,  and  u  the  assured 

1         1  /v  VI      and  snip* 

the  ship-builder  was   ready  to  swear,   that  he  effectually  builder 
repaired  her,  as  he  thought,  having  done  all  that  was  required  ^ving  wdlcd 
to  make  her  a  "  cood"  ship :  she  then  was  taken  into  govern-  '^  ^  weather 

,  ,  to  Portsmouth 

ment  service,  on  which  occasion  she  was,  as  usual,  surveyed  from  the 
by  the  persons  employed  for  the  purpose.     She  sailed  out  of  being  very 
the  Thames^  and   arrived  at  Portsmouth^  but  being  very  ^^^l^J^^ 
leaky,  with  bad  weather,  the  Admiral  ordered  her  to  go  in  notfittopro- 

,  ceed.     Held, 

and  undergo  a  survey  there.  This  was  done,  and  it  was  however  inno- 
foand,  on  opening  her,  that  some  timbers  near  her  keel,  were  ^g^^  be^ho 
so  bad.  that  she  was  condemned  as  insufficient  to  proceed.  »»nderwriter» 

'  ■  were  dis- 

The  plaintiff  having  insured  her,  applied  to  the  underwriters  charged, 
for  the  loss ;  the  defendant  was  one ;  and  the  plaintiff  in- 
sisted that  he  had  done  everything  in  his  power  to  send  her 
out,  suflBcient  and  good,  and  that  this  defect  was  a  latent 
cause  not  known  to  him,  or  discovered  when  she  was  sur- 
veyed, or  in  the  dock  repairing.    Lord  Mansfeld  said,  ''  that 

(a)  Sit.  at  Guild,  after  Micb.  1762.    Park  Ins.  4G8. 
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If  a  ship  be- 
come leakjTf 
and  nnaUa  to 
proceed  loon 
alter  the  oom- 
mencement  of 
the  risk  with- 
out any  Tisible 
caote,  the  pi»- 
tumption  n, 
■he  was  not 
seaworthy 
when  she 
sailed. 
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it  appeared  that  the  ship  had  died  a  natural  deaths  and  had 
received  her  death  blow  before  she  was  insured ;  and,  how- 
ever innocent  the  assured  was^  and  however  cautiously  he 
had  actedi  the  underwriter  was  equally  innocent;  and  the 
implied  warranty  must  and  ought  to  have  its  effect,  and  the 
plaintiff  must  make  the  best  of  a  bad  bargain."  The  plaintiff 
was  nonsuited. 

And  in  the  case  of  Munro  v.  Vandam  {a\  it  was  held  that, 
if  a  ship  sail  upon  a  voyage,  and  in  a  day  or  two  become 
leaky  and  founder,  or  is  obliged  to  return  to  port  without  any 
storm,  or  visible  or  adequate  cause  to  produce  such  an  effect, 
the  presumption  is,  that  she  was  not  "seaworthy"  when 
she  sailed,  and  that  the  jury  upon  the  plaintiff's  own 
case  may  draw  such  a  conclusion.  And  on  an  appeal 
from  Scotland^  in  the  case  of  Watson  v.  Clarke  (6)  in  the 
House  of  Lords,  it  was  said  by  two  of  their  Lordships, 
''  That  where  the  inability  of  the  ship  to  perform  her  voyage, 
becomes  evident  immediately  after  leaving  the  port,  or 
in  a  short  time  after  the  risk  commences,  without  any 
apparent  cause  of  injury,  the  presumption  is,  that  this 
inability  has  arisen  from  causes  existing  before  her  setting 
sail  on  her  intended  voyage,  and  that  the  ship  was  not  then 
seaworthy,  and  the  onus  probandi  in  such  a  case  is  thrown 
upon  the  assured,  to  shew  that  the  inability  arose  from  causes 
subsequent  to  commencement  of  the  voyage,  and  attaching  of 
the  risk  (c).  Lord  Eldon,  in  giving  judgment  in  the  case 
of  Douglas  and  others  v.  ScougaU  and  others  (cQ,  says, 
''  This  is  a  mere  question  of  fact  whether  the  ship,  when  she 
sailed  from  Leith  to  Picton  was  seaworthy,  or  well  furnished, 
tight,  staunch  and  strong  for  the  voyage  insured.  I  have 
often  had  occasion  to  observe  here  that  there  is  nothing  in 
matters  of  insurance  of  more  importance  than  the  implied 
warranty  that  a  ship  is  seaworthy  when   she  sails  upon 


(a)  Sit  before  Lord  Kenyon  at 
Guild,  after  Mich.  1794. 
{h)  1  Dow.  336. 
(r)  See  also   Parker    r.   Potts, 


2  Dow.  23.  Wattv.  Morris,  1  Dow. 
32.    Foster  v.  Steele,  5  Scott,  25 » 

3  B.  N.  C.  892. 
{d)  4  Dow,  269. 
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the  voyage  insured.    It  is  not  necessary  to  inquire  whether 

the  owner  acted  honestly  or  fairly  in  the  transaction :  for  it  Howcrer 

tt  clear  law    that,  however  just  or  honest  the   intentions  kon«tthein- 

tentioDs  and 

and  conduct   of  the  owner  may  be,  if  he  is  mistaken   in  conduct  of  the 
the  fact,   and   the   vessel,  in   fact,  be  not   seaworthy,  the  IfhirL']^.   ' 
underwriter  is  not  liable."    His  Lordship  observed,  "that  foJ^^^^Se 
ibe  injury  sustained  by  the  vessel  appeared  to  be  the  effect  *^?f  in  f*ct,  is 
of  decay,  and  not  of  sea-damage,  that  the  survey  made  after  the  underwriter 
the  ship's  return   differed   from  the   one  made  before  her  "°®*"^*«' 
departure ;  that  when  the   orignal  survey   was   made,  the 
outer  skin  or  coating  was  not  taken  off^,  and  that  the  captain 
VII  not  fully  examined  upon  the  trial ;  and  he  declared  that 
it  was  perfectly  manifest,  and  proved  to  his  entire  satisfaction, 
that  the  vessel  was  not  seaworthy  for  the   voyage  when 
ibe  sailed,  whatever  might  have  been  the  opinion  of  the 
ovnere  and  carpenters  who  repaired  her.** 

And  in  another  case  of  Wilkie  v.  Geddes  (a),  in  the  House  a  ship  to  be 
of  Lords,  his  Lordship  stated  that,  under  this  implied  war*  2^^^. 
foa/tf,  it  is  not  only  necessary  that  the  hull  of  the  vessel  be  ^^^  ^^ 

ffround  tack* 

tight,  &C.,  but  that  the  ship  be  furnished  with  ground  tackling  Dng  sniBcient 
aofBcient  to  encounter  the  ordinary  perils  of  the  sea ;  and,  the^or^mury 
tberefbre,  when  the  best  bower  anchor,  and  the  cable  of  the  P«"l»o^the 
i    HBaD  bower  anchor  were  found  defective,  the  ship  was  not 
seaworthy. 

So  in  the  case  of  Oliver  v.  Cowley  (6),  which  was  an  action 
brought  by  an  innocent  shipper  of  goods  (and  no  part-owner 
of  the  ship)  against  the  underwriter,  and  the  policy  was  on 
''goods  in  the  Amy  and  Laetitia,  at  and  from  Montserrat  to 
homdiom;^  and  it  appeared  that  the  ship  sailed  26th  July, 
ad  the  next  day,  without  bad  weather,  she  became  very 
kiky,  and  obliged  to  run  for  St.  Tkomais,  one  of  the  Virgin 
Itkndt,  where  she  was  unloaded,  and  the  goods,  being  much 
'sBttged,  were  sold ;  and  it  could  not  but  be  allowed  on  all 
aiies  that  the  ship  was  not  seaworthy  to  take  the  voyage 
ttoied;   and  it  was  admitted  by  the  defendant,  that  the 

'  it]  2  Dow.  57.     (6)  Sit.  at  Guild,  after  Trin.Term,  1765.  Park.  Ins.  470. 
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shipper  of  the  goods  was  a  stranger  to  the  ship  when  the 
goods  were  shipped.  The  plaintiff  was  nonsuited ;  Lord 
Mansfield  saying,  ''  that  the  implied  warranty  could  not  be 
dispensed  with  in  any  case ;  that  it  was  a  point  of  law,  and  if 
the  plaintiff's  counsel  thought  there  was  any  ground  to  go 
upon,  he  would  save  the  point;  but  the  counsel  declined  this, 
being  satisfied  that  the  case  was  clear  against  them.**  The 
plaintiff  was  nonsuited. 

In  a  later  case,  the  law  respecting  the  implied  warranty  of 
**  seaworthiness^'  was  clearly  laid  down,  and  the  reason  of  it 
shown  by  Mr.  J.  Lawrence.  It  was  the  case  of  Christie  ▼• 
Secretan  (a).  The  learned  Judge  said  : — ''  I  also  doubt 
whether  there  is  any  analogy  between  a  case  like  the  present 
and  cases  where  there  is  implied  warranty  of  seaworthiness. 
The  latter  is  implied  from  the  nature  of  a  contract  of  insu- 
rance. The  consideration  of  an  insurance  is  paid,  in  order 
that  the  owner  of  a  ship,  which  is  capable  of  performing  her 
voyage,  may  be  indemnified  against  certain  contingencies; 
and  it  supposes  the  possibility  of  the  underwriters  gaining 
the  premium.  But  if  the  ship  be  incapable  of  performing 
the  voyage,  there  is  no  possibility  of  the  underwriters  gaining 
the  premium ;  and,  if  the  consideration  fails,  the  obligation 
fails.  In  the  case  of  the  Mills  Frigate,  it  was  said  that  the 
ship's  being  capable  of  performing  the  voyage  was  the  sub- 
stratum of  the  contract  of  insurance.  So  if  a  ship  sail, 
without  a  sufficient  crew,  she  is  incapable  of  performing  the 
voyage.** 
Theses^  ^"^  '^  ^^'   however,   to    be  observed,    that  when  it  is 

wortoic»^  gaid  that  a  ship  must  be  perfectly  seaworthy,  and  equipped 
be  taken  with  for  the  voyage,  at  the  time  of  the  commencement  of  the 
her  situation  in  risk,  this  is  nevertheless  to  be  taken  with  a  reference  to  her 
pen^ofthe  Situation  and  condition  in  different  periods  of  the  voyage 
voyage.  to  which  the  risk  attaches.     For  instance,  if  the   policy 

attaches  whilst  a  vessel  is  in  harbour,  taking  in  her  cargo, 
it  never  can  be  required  that  she  should  be  in  that  complete 

(a)  8  T.  R.  192. 
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sUte  of  repair  and  of  equipment,  with  regard  to  her  crew 
tnd  furniture,   as  would  be  necessary  when  she  leaves  the 
birbour  and  regularly  sets  sail  on  her  voyage.    Again,  if  the 
duncter  of  the  voyage  be  such  that  at  different  points  of  it 
i  difference  in  the  number  of  her  crew  or  state  of  equipment 
vouldy  in  the  usual  course  of  navigation,  take  place,  all  that 
on  be  required  of  the  assured  is,  that  at  those  different 
points  and  divisions  in  the  voyage  the  ship  shall  be  respec- 
tively in  such   a  state  and  condition,  with  regard  to  her 
repairs,  furniture,  and  crew,  as  is  commensurate  with  her 
then  risk,  or,  which  amounts  to  the  same  thing,  as  is  in  con- 
formity with  the  acknowledged  practice  and  mode  of  naviga- 
tion (a).     If,  for  instance,  it  be  usual  for  the  master  of  a 
vokI  to  take  in  a  pilot  at  a  particular  place,  and  that  the 
fOoC  should  quit  the  vessel  at  another,  if  the  loss  occurs 
eidier  before  the  ship's  arrival  at  the  spot  where  the  pilot 
ihould  have  been  taken  in,  or  after  the  period  when  it  is  cus- 
tatry  thathe  should  resign  the  ship  again  into  the  command 
of  the  master,  the  underwriter  cannot  seek  to  discharge  him- 
tdfon  the  ground  of  the  absence  of  the  pilot,  because  at  one 
pnticuUr  point  in  the  voyage  his  presence  constituted  an 
cvential  ingredient  in  the  seaworthiness  of  the  ship. 

These  general  principles  relating  to  this  part  of  the  sub- 
ject will  be  found  to  be  fully  supported  by  the  following 
decisions : — 

Thus  in  the  case  of  Forbes  and  Another  v.  Wilson  (6),  Where  u  in- 
where  a  policy  of  insurance  was  effected  on  the  ship  Henry,  JJ2J?.  J*J„d 
''it  and  from  Liverpool  to  the  coast  o{  Africa,''  it  appeared  ^"^JJJIJ^pI?*' 
Aatat  the  dme  the  policy  was  made  the  ship  was  not  in  a  that  at  the  time 
condition  to  go  to  sea,  but  was,  in  fact,  at  the  time,  under-  uie  policy  tfal 
loing  very  material  repairs ;  and  it  was  contended  by  the  ^"^J^^'Jj'' 
uderwriters  that,  as  the  risk  was  "at,"  as  well  as  "from,"  if  o"*  ^>«  time 

of  sailinff  wis 

the  ship  was  not  seaworthy,  from  whatever  cause,  when  the  seaworthj,  the 
poEcy  was  subscribed,  it  was  void;  and  that  any  repairs  done  titled  to ^-^°* 
likenrardfl,  so  as  to  make  her  completely  seaworthy  at  the  ^^^'^- 

ff)  See  Graham  v.  Barraa,  5  B.         (6)  Sit  after  East.  Term,  1800. 
Ir  Ad.  101 1.  Park.  Ins.  472. 
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time  of  sailingi  would  not  cure  that  defect  But  Lord  Kenj^ 
was  of  opinion  that,  under  the  words  ''  at  and  fromi**  it 
suflScient  if  the  thipi  at  the  time  of  sailing,  be  ''sea worth; 
for,  from  the  nature  of  the  thing,  the  ship  while  at  the  pla 
probably  must  be  undergoing  some  repur.  The  plaint 
had  a  verdict,  and  no  motion  was  made  to  set  it  aside  (a). 

And  in  a  later  case  of  Hibbert  and  others  v.  Martin  (. 

where  the  case  of  Forbes  v.  Wilson  was  quoted,  Lord  Elk 

borough  said,  "  I  agree  with  the  doctrine  of  that  case :  it 

There  is  a  lea-  quite  sufficient  if  the  State  of  the  ship  be  commensurate 


«uiBei«^or  ^^^  ^^^^  ™^^  There  may  be  a  seaworthiness  sufficient  whi 
port,  and  there  Jq  harbour,  and  there  is  a  state  of  seaworthiness  for  tl 

iiana- 

worthiiie«  for     voyage  (c). 

^'^^'  And  it  was  held  in  the  Common  Pleas,  in  the  case 

Annan  v.  Woodman  (c/),  that  a  ship  much  out  of  repair  mi 
Aihipmnch  he  Sufficiently  seaworthy  for  a  harbour,  and  is  protect 
^*^  he'iSffi-  ^n^®'  ^^  word  "a//"  and  as  full  complement  of  sailors 
ciently  tea-  not  necessary  for  her  in  harbour,  she  does  not  cease  to 
harbour,  and  seaworthy  for  want  of  a  crew,  till  she  sails  out  of  liarbo 
come'imKal  without  a  sufficient  crew.  And  it  was  held  that  if  a  sh 
jyrthy  for  want  sufficiently  scaworthy  in  port,  sail  without  being  render 
•he laili with-  seaworthy  for  the  voyage,  yet  by  the  word  ''at*'  in  t 
^^pr<1^      policy,  the  risk  attached,  and  that,  therefore  there  could 

no  return  of  premium  {e). 
The  teisel  Ihe  vessel  when  she  sails  from  port  must  be  provided  w 

"■SfiriMii*^  a  sufficient  crew  (/),  and  with  a  captain  of  competent  skill ; 
crew,  and  the  voyage.  And  where  there  vras  an  express  warranty,  \t 
^^tent        case  of  Tait  v.  Levy  (g),  that  the  ship  should  not  go  high 

up  the  Mediterranean  than  Tarragona^  but  the  captain  w 

(a)  See  Smith  v.  Surridge,  4  Rep.  1  Holt,  30. 

269  where  Lord  Kenyon  held  the  (/)  Clifford  v.  Hunter,  M.&I 

same  o|nnion.  103.    Forshaw  v.  Chabert,  3  B. 

(6)  Guildhall,  M.  T.  1808.  Purk.  B.  158.    Per  J.  Bayley,  in  Bo 

lui.  473.  V.  K  Ex.  Co.  2  B.  &  A.  83.  WoU 

(e)  Tlie  commencement  of  the  v.    Maitland,    5    B.    &   A.   1) 

vojage  means  "  sailing  from  port."  Ridadale  v.  Newnham,  3  M.  & 

Graham  v.  Barras,  5  B.  &  Ad.  101  ] .  456. 

C<2)  3  Taunt.  299-  {9)  14  East,  481. 

(e)  See    Hucks    v.    Thornton, 


^kilL 
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to  ignorant  of  the  coast,  as  to  mistake  Barcelona  (which  lies 
farther  up  the  Mediterranean)  for  Tarragona,  and  on  enter- 
ing the  former  port  was  captured ;  it  was  held  that  the 
Doderwriters  were  discharged,  on  the  ground  of  the  want  of 
competent  skill  in  the  captain. 

But  where  there  is  an  admission  by  assurers,  that  a  vessel 
is  to  be  taken  as  seaworthy,  they  are  bound  by  that  admission. 
In  a  case  of  Proctor  and  others  v.  Thorbume  and  others t 
beford  Lord  Denman,  at  the  Liverpool  Summer  Assizes, 
1S43  (a),  where  there  was  a  clause  in  the  policy  "  that  the 
vessel  should  be  taken  to  be  seaworthy.'*  His  Lordship 
beM  that  the  plaintiffs  were  entitled  to  the  verdict,  unless 
the  jury  were  of  opinion,  that  the  ship  was  at  the  time  of 
ailing  anseaworthy  within  the  knowledge  of  the  assured. 
This  want  of  knowledge,  we  have  seen,  in  ordinary  cases 
vould  be  no  answer,  if  the  ship  was  in  fact  not  seaworthy. 

And,  on  the  other  hand,  in  the  case  of  Stewart  v.  Wilson  (A), 
vhere  the  rules  of  an  insurance  association  provided,  that 
"the  managing  underwriters  should  survey  each  ship  insured, 
is  hull  and  materials,  every  year,  without  distinction,  and 
^tf  such  stores  and  repairs  as  they  might  deem  necessary, 
vhich  stores  must  be  got  and  repairs  done,  on  due  notice 
being  given,  otherwise  the  ship  should  not  be  insured."  The 
policies  were  all  to  be  time  policies  for  a  year:  held  that 
utt  effect  of  not  complying  with  an  order  of  the  managing 
uidenrriters  was,  that  the  ship  must  be  considered  unsea- 
worthy,  and  the  policy  of  assurance,  which  had  before  been 
*«ie  on  her,  void- 

lo  the  recent  case,  also,  of  Parjitt  v.  Thompson  and  others  (c), 
*liich  was  an  action  on  a  policy  of  insurance  for  a  total  loss, 
^declaration  stated  that  the  defendants  agreed  that  the 
*liip  should  be,  and  was  thereby  allowed  to  be,  seaworthy  in 
^hull,  tackle,  and  materials  for  the  voyage;  the  assured 
<Iedaring,  that  to  the  best  of  their  belief,  and  according  to 

if)  MS.  jMMef  iNtf.  (6)  12  M.  &  W.  11.  (c)  13  M.  &  W.  392. 
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their  knowledge  and  information,  the  ship,  at  the  time  of  the 
insurance,  was  in  all  respects  seaworthy  for  the  voyage.  It 
then  alleged  the  making  of  the  policy,  and  that  during  the 
voyage,  by  stormy  winds  and  tempestuous  weather,  and  by 
the  force  and  violence  of  the  winds  and  waves,  the  ship  be- 
came leaky,  strained,  riven,  and  damaged,  insomuch  that,  by 
means  thereof,  it  became  necessary  for  her  preservation,  for 
her  to  sail  to  the  nearest  port  of  safety :  that  she  accordingly 
sailed  to  the  nearest  port  of  safety,  to  wit,  the  harbour  of 
Gambia ;  that  on  her  arrival  at  Gambia^  she  was  unfit  to 
prosecute  her  voyage  without  being  repaired  and  refitted; 
that  she  was  found  to  be  unseaworthy,  and  unfit  to  prosecute 
her  voyage,  unless  great  repairs  were  done  upon  her ;  that 
such  repairs  could  not  be  done  at  Gambia ;  that  it  was  not 
possible  to  obtain  any  repairs  sufiicient  to  enable  her  to  pro- 
ceed on  her  voyage,  or  to  proceed  to  any  other  port  to  be 
repaired;  that  it  became  expedient  and  necessary  to  abandon 
the  voyage  and  to  sell  the  ship ;  and  that  the  ship  was  sold, 
by  means  of  w'nich  premises  the  voyage  was  not  performed, 
and  the  vessel  wholly  lost  to  the  plaintiff:  held  that,  **  whether 
the  loss  of  the  vessel  was  occasioned  by  unseaworthiness,  or 
by  the  perils  of  the  sea,  the  defendants  were  lM)und  by  their 
admission,  and  could  not  dispute  the  seaworthiness."  Held, 
also,  on  motion,  "  that  it  sufficiently  appeared  by  the  allega- 
tions in  the  declaration,  that  the  loss  of  the  vessel  was  occa- 
sioned by  the  perils  of  the  sea.*'  These  cases  show  that  it  is 
not  unusual  with  associations  of  insurance,  either  to  bind  the 
underwriters  to  certain  admissions,  or  to  make  the  merchants 
adhere  to  certain  rules  :  they  are  quite  at  liberty  to  do  this, 
but  they  must  bear  the  consequences  of  such  stipulations. 
Private  underwriters  do  not  often,  if  at  all,  depart  from  the 
common  form  of  the  policy,  except  in  the  liberties  and  privi* 
leges  which  may  suit  the  assured :  as  liberty  to  touch,  to  stay 
and  trade,  &c.,  in  different  forms ;  it  is  frequent,  also,  for  the 
underwriters  to  insure  the  goods  to  the  ship  from  the  shore, 
which  is  not  the  usual  form  in  the  ordinary  policy. 
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And  in  a  case  of  Samuel  v.  Royal  Exchange  Assurance 
Company  (a),  tried  before  Lord  Tenterden  at  the  London 
Sittings  after  Trin.  Term,  1827,  where  the  loss  happened  to 
the  ship  in  entering  the  dock  at  Deptford,  his  Lordship  told 
the  jury,  that  one  question  of  fact  was,  whether  persons  of 
competent  skill  were  employed  to  carry  the  vessel  into  the 
dock!  If  persons  of  competent  skill  were  not  on  board*  the 
defendants  were  entitled  to  the  verdict. 

The  captain,  also,  is,  by  the  position  of  consequence  in  The  maifter  b 
which  he  is  placed  by  the  owners,  and  by  the  confidence  upontoexer- 
reposed  in  him  by  them,  frequently  called  upon  to  exercise  *^"®^"^3*^t^' 
his  judgment  in  cases  of  loss  and  insurmountable  difficulties,  act  to  the  best 
and  to  act,  according  to  his  dbcretion,  in  the  best  manner  for  standing  for  the 
the  benefit  of  all  concerned.  ^^S^'" 

In  the  case  of  MiUes  v.  Fletcher  (6),  which  was  an  action 
00  i  policy  of  insurance  on  ''  a  ship  and  her  freight,**  the 
piamtiff  went  for  a  total  loss.  The  defendant  insisted  that 
he  was  only  entitled  to  recover  for  an  average  loss.  The  jury 
ibond  a  verdict  for  a  total  loss.  The  facts  were  that  the  ship 
and  goods  were  captured  on  the  S3d  of  May,  by  two  Ameri- 
tan  privateers,  who  took  the  captain,  and  all  the  crew,  and 
part  of  the  cargo  (sugar),  out  of  her ;  the  rigging  was  also 
taken  away*  She  was  afterwards  retaken,  and  carried  into 
Nod  York,  where  the  captain  arrived  on  the  33rd  otJune, 
and  takmg  possession  of  her,  found  that  part  of  what  was  left 
of  the  cargo  was  washed  overboard ;  that  fifty-seven  hogs- 
heads of  what  remained  were  damaged ;  and  that  the  ship 
was  leaky,  and  could  not  be  repaired  without  unloading  her 
entirely.  Under  these  and  other  disadvantageous  circum- 
stances, he  consulted  with  his  friends  at  New  York,  and 
Rtolved,  upon  their  opinion  and  his  own,  to  sell  the  ship  and 
eargo,  as  the  most  prudent  step  for  the  interests  of  his  em- 
ployers. The  cargo  was  sold,  and  paid  for.  The  ship  was 
also  contracted  for,  but  the  person  who  had  agreed  to  buy 
her  ran  away,  and  the  captain  left  her,  and  returned  to  Eng- 

(a)  8  B.  &  C.  119.  (t)  Doug.  231. 
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land  in  the  February  following,  and  gave  the  plaintiflT  notice 
of  what  had  been  done,  which  was  the  first  notice  he  received 
of  it ;  and  the  plaintiff  immediately  claimed  for  a  total  loss, 
and  offered  to  abandon.     Lord  Maiufieldf  at  the  trial,  told 
the  jury,  that  if  they  were  satisfied  that  the  captain  had  done 
what  was  best  for  the  benefit  of  all  concerned ,  they  must  find 
as  for  a  total  loss,  which  they  accordingly  did.    Upon  a  mo- 
tion for  a  new  trial,  the  unanimous  opinion  of  the  Court  was 
delivered  by  Lord  Mansfield^  who  said,  in  the  course  of  the 
judgment,  *'  when  the  assured  first  had  notice,  and  offered  to 
abandon  (which  was  when  the  captain  came  to  England), 
and  when  the  ship  was  brought  to  New  Yorkf  it  was  still  a 
total  loss.    The  only  answer  the  defendant  makes,  or  can 
make  to  this  is,  that  the  loss  was  total  indeed,  but  that  the 
captain  made  it  so  by  his  improper  conduct;  for  that  on 
taking  possession  of  the  ship  the  loss  became  partial,  and 
that  he  ought  to  have  pursued  the  vojrage.    But  is  this  de- 
fence true?    The  captain,  when  he  came  to  New  York,  had 
Tbemnrterhas  no  express  order,  but  he  had  an  implied  authority,  firom  both 
tnthority  both    sidcs,  to  do  what  was  fit  and  right  to  be  done,  as  neither  of 
jfjii^^^^^i'  them  had  agents  in  the  place ;  and  whatever  it  was  right  for 
STh^w^     him  to  have  done,  if  it  bad  been  his  own  ship  and  cargo,  the 
he  am  for  the    underwriters  must  answer  for  the  consequences  of  it,  because 
ooDcenied,  and  ^18  ^^  within  his  contract  of  indemnity." 
^t^ Ubonnd      '"  *®  ^^®  ^^ SMpton V.  Thomton (a).  Lord Denmam  says, 
h?  hif  acts.       « that  it  must  never  be  forgotten,  that  the  master  acts  m  a 

X  oe  caotUB  u 

agent  for  the  double  Capacity — as  agent  to  the  owners  as  to  the  ship  and 
welf  ai  the  freight,  and  agent  to  the  merchant  as  to  the  goods :  these 
owner.  interests  may  sometimes  conflict  with  each  other,  and  from 

that  circumstance  may  have  arisen  the  difficulty  of  defining 
the  master's  duty,  under  all  circumstances,  in  any  but  very 
general  terms.  The  case  now  put  supposes  an  inability  to 
complete  the  contract  in  its  terms  in  another  bottom,  and 
therefore  the  owner's  right  to  tranship  will  be  at  an  end;  bat 
still,  all  circumstances  considered,  it  may  be  greatly  for  the 

(a)  9  A.  &  £.  314. 
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« 

benefit  of  the  freighter  that  the  goods  should  be  forwarded 
to  their  destination,  even  at  an  increased  rate  of  freight ;  and, 
if  M,  it  will  be  the  duty  of  the  master,  as  his  agent,  to  do  so. 
In  such  a  case,  the  freighter  will  be  bound  by  the  act  of  his 
agent,  and  liable  for  the  increased  freight*' 

It  u  likewise  required  by  law  (a)  that  the  master  should  The  master 
take  on  board  a  pilot  at  those  points  in  the  voyage  when  the  ^  on  boud 
Uw  bids  him«    Pilots  are  established  at  different  places  in  jj]^^ 
Englmdf  by  the  authority  of  various  charters  and  acts  of  oftheToyage 
Parliament ;  and,  in  general,  the  master  of  a  ship  engaged  in 
a  feieign  trade  must  place  the  ship  under  the  charge  of  such 
A  pflot,  both  in  the  outward  and  homeward  voyage,  within 
tbe  limits  of  every  such  establishment  (6). 

There  is  a  case  of  Law  v.  HoWngsworth  (c),  of  which  only  The  case  of 
a  brief  notice  will  be  requisite,  inasmuch  as  the  decision  in  linggwonh  u 
tbat  case  is  considered  to  be  overruled  by  more  modem  ^^^^  ^^ 
tothorities ;  the  reader  may,  however,  refer  to  the  full  report  modem  autho- 
of  the  case,  and  judge  for  himself.    The  facts  were  simply 
tbete: — A  captain  of  a  vessel  entering  the  Thame*  took  on 
board  a  pilot  at  OrfordncMSi  who  again  quitted  her  at  Half^ 
>Ojf  Reach  ;  after  which,  and  before  she  came  to  her  moor- 
bigs  higher  up  the  river,  the   accident  happened  which 
occttioned  the  loss.    The  captain,  also,  had  left  the  vessel 
befiwe  the  time  of  the  actual  loss.    It  further  appeared  that 
^  pilot  was  not  properly  qualified  at  the  time,  according  to 
^  provisions  of  5  Greo.  3,  c.  20,  for  the  regulations  of  pilots 
^the  Biver  Thames;  but  it  did  not  appear  that  this  fact 
^  known  to  the  captain ;  and  the  pilot  had  since  received 
bit  regular  qualification. 

h  the  case  of  Dixon  v.  Sadler  (d),  which  we  shall  have  to  J"  p»»<«  ^' 

-^  Sadler,  by 

'^  to  at  length  in  the  course  of  this  treatise,  Parker  B.,  Parke,  B. 

(•)  See  the  caas  of  <'  The  Pro-  6  M.  &  W.  302 ;  Ritchie  e.  Boua- 

^'^r  1  Dr.  W.  Rob.  Ad.  Rep.  N.  field,  7  Taunt  309. 

^  ^5 ;  tod  aee  the  proviabna  of  the  Qf)  See  Abbott  on  Shipping,  5th 

^^^■^  Pilot  Act,  6  Geo.  4,  c.  125 ;  edit.  p.  173. 

^  ^  caaes  of  M'Intoah  v.  Slade,  (e)  7  T.  R.  160. 

^  ^  &  C.  657 ;  Bcnnet  ».  Moita,  (rf)  5  M.  &  W.  p.  415. 
*msL  258;  Lucey  v   logram, 
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who  delivered  the  judgment  of  that  case,  after  deliberation 
by  the  Court  of  Ezchequeri  says  (on  the  subject  of  the  case 
of  Law  y.  HolUngswarih) : — *'  The  only  case  which  appears 
to  be  at  variance  with  the  principle  now  laid  down  is  the  case 
of  Law  V.  Hottingsworth,  in  which  the  fact  of  the  pilot  who 
had  been  taken  on  board  for  the  navigation  of  the  Riper 
Thames  having  quitted  it  before  he  ought  (under  what  cir- 
cumstances is  not  distinctly  stated),  appears  to  have  been 
held  to  have  vitiated  the  policy.  In  this  respect  we  cannot 
help  thinking  that  the  case  must  be  considered  as  having 
been  overruled  by  the  modern  authorities  above  alluded  to. 
The  great  principle  established  by  the  more  recent  decisions 
is,  that  if  the  vessel's  crew  and  equipments  be  originally  suf- 
ficient the  assured  has  done  all  he  contracted  to  do,  and  is 
not  responsible  for  the  subsequent  deficiency  occasioned  by 
any  neglect  or  mbconduct  of  the  master  or  crew,  or  of  the 
pilot  as  a  temporary  master.  And  this  principle  prevents 
many  nice  and  diflScult  inquiries,  and  causes  a  more  com- 
plete indemnity  to  the  assured,  which  is  the  object  of  the 
contract  of  insurance.** 

When  this  case  of  Dixon  v.  Sadler  was  brought  into  a 
In  the  nme  0)urt  of  Error  (a).  Lord  Chief  Justice  Tindal,  who  delivered 
^^^^2^^^,  the  judgment,  says,  at  the  conclusion  of  it,  **  But,  without 
entering  into  a  further  discussion  of  the  principle,  we  think, 
upon  the  later  authorities,  the  rule  is  established,  that  there 
is  no  implied  warranty,  on  the  part  of  the  assured,  for  the 
continuance  of  the  seaworthiness  of  the  vessel,  or  for  the 
performance  of  their  duty  by  the  master  and  crew,  during 
the  whole  course  of  the  voyage.  The  case  of  Law  v.  Hol^ 
lingsworth  must  be  allowed  to  bear  against  the  principle  so 
laid  down  by  those  later  authorities.  The  ground  of  decision 
in  that  case  appears  to  have  been,  that  there  was  no  pilot  on 
board  during  the  time  the  ship  was  sailing  up  the  Thames, 
which  was  required  by  5  Geo.  2,  and  that  there  was  an  im- 
plied duty  on  the  part  of  the  assured  that  there  should  be  such 

(a)  8  M.  &  W.  895. 
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a  person.    This,  at  least,  appears  to  be  the  ground  of  Lord 

KenyoflM  judgment,  although,  certainly,  the  other  two  Judges 

seemed  to  have  considered  that  it  was  a  loss  arising  from  an 

act  of  gross  negligence.    The  decision  may  be  maintainable 

on  the  ground  of  an  implied  warranty  to  observe  the  positive 

requisitions  of  an  act  of  Parliament ;  but  if  it  is  to  be  taken 

as  an  authority,  that  the  implied  warranty  of  the  assured 

extends  to  acts  of  negligence  on  the  part  of  the  master  and 

crew  throughout  the  voyage,  we  think  it  cannot  be  supported 

agunst  the  weight  of  the  later  authorities." 

"This  case  of  Law  y.  HolUngnaorthf  appears  not  to  apply  to 

cases  of  the  neglect  of  the  master  or  pilot,  if  one  has  come  on 

board,  and  the  provisions  of  the  General  Pilot  Act  on  this 

subject,  seem  to  have  done  little  more  than  to  have  confirmed 

and  strengthened  this  principle  of  law.    The  pilot,  when  in 

charge  of  the  vessel,  stands  in  the  place  of  the  master ;  and 

^e  underwriters  are  no  more  discharged  by  his  neglect  than 

^cy  are  by  the  neglect  of  the  master.    In  the  case  of  Car^ 

^heri  V.  Sydebotham  (a),  it  was  held,  that  where  the  ship 

^^  stranded  by  the  neglect  and  fault  of  the  pilot,  the  under- 

^tera  were  not  discharged :  and  the  same  principle  one 

would  naturally  suppose  would  apply  to  the  case  where  the 

pilot,  having  been  once  on  board,  leaves  the  ship  sooner  than 

he  ought  to  do,  either  wilfully  or  by  neglect.     Now,  bearing 

Ae  provisions  of  the  General  Pilot  Act  in  mind,  let  us  see 

^hat  would  be  the  effect  on  the  contract  of  insurance,  if 

in  any  case  where  a  pilot  is  required  by  law,  or  by  the 

practice  of  navigation  in  any  particular  place,  to  take  charge 

^the  vessel,  and  no  pilot  can  be  obtained  or  ever  comes  on 

^^^^.    There  can  be  no  doubt  that  it  is  the  duty  of  the 

°^ter  to  use  all  possible  endeavour  to  comply  with  this  rule ; 

^  when  he  is  leaving  a  port  and  has  the  means  in  his  power, 

>^  would  seem  to  be  imperative  on  him  not  to  sail  without 

^  (&).    But  what  is  he  to  do  if  in  approaching  a  port,  he 

^ods  it  impossible,  either  on  account  of  the  violence  of  the  sea, . 

(^)  4  M.  &  S.  77.  PhiUips  v.  Headlam,  2  B.  &  Ad. 

(^)Per  Lord   Tenterden,   in         383. 
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or  any  other  insurmountable  cause  to  procure  one?  Why  in 
such  a  case  the  master  must  act  to  the  best  of  his  judgment — 
and  supposing  him  to  be  a  captain  of  competent  skill,  the 
case  will  fall  within  the  plea  of  necessity,  which  in  extremities 
in  matters  relating  to  insurances  have  always  been  allowed* 
And  by  the  express  provisions  of  the  act  above  referred  to^  it 
is  declaredi  that  the  underwriters  shall  not  be  discharged  by 
reason  of  no  pilot  being  on  board,  *  unless  it  shall  be  proved 
that  the  want  of  a  pilot,  or  of  a  duly  qualified  pQot,  shall  have 
arisen  from  any  refusal,  or  to  take  a  pilot,  or  a  duly  qualified 
pilot  on  board,  or  for  the  wilful  neglect  of  the  master  of  such 
a  vessel,  in  not  heaving  to,  or  using  all  practicable  means  con- 
sistently with  the  safety  of  such  ship  or  vessel,  for  the  purpose 
of  taking  on  board  any  pilot,  who  shall  be  ready  and  otEer  to 
take  charge  of  such  ship  or  vessel*  "(a).  And  this  enact- 
ment is  in  direct  conformity  with  the  principles  of  law  laid 
down  by  Lord  Tenierden,  in  the  case  of  PhiUips  v.  Head- 
lam  (b\  which  was  an  action  upon  a  policy  of  assurance,  **  at 
and  from  Liverpool  to  the  ship's  port  or  ports  of  discharge  in 
Sierra  Leone,  and  during  her  stay  there,  and  from  thence  to 
her  port  or  ports  of  discharge  in  the  United  Kingdom/^ 

At  the  trial  before  Bayley,  J.,  at  the  Summer  Assizes  for 
the  county  of  Lancaster,  18S9,  it  appeared  that  the  ship 
sailed  on  the  voyage  insured,  and  arrived  at  three  o^clock  in 
the  evening  of  the  30th  January,  ofi^the  river  Sierra  Leomty 
where  there  b  a  regular  establishment  of  pilots ;  that  the 
captiun  then  hoisted  a  signal  for  a  pilot,  and  at  ten  o'clock  no 
pilot  having  come  on  board,  the  captain  attempted  to  enter 
the  river,  and  in  doing  so,  the  vessel  struck  the  ground  and 
was  lost*  It  was  proved  that  it  was  usual  for  vessels  either 
coming  out  or  going  into  the  river,  to  take  a  pilot,  and  the 
defendant's  evidence  went  to  show,  that  it  was  not  necessary 
or  proper  that  the  captain  should  enter  the  river  without  one. 
Bayley,  J.,  told  the  jury  to  find  for  the  plaintiff,  if  they 
thought  that  the  captain  in  entering  the  harbour  without  a 

(d)  6  Geo.  4,  c.  125,  8. 56.  (6)  2  B.  &  Ad.  383. 
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pilot,  did  what  a  prudent  man  would  do  under  the  circum- 
stances :  otherwise  for  the  defendant.  The  jury  having  found 
for  the  plaintiff^  a  rule  msi  was  obtained,  on  the  ground 
that  the  Terdict  was  against  evidence.  Lord  Tenterdetif  C.  J., 
^The  rule  for  a  new  trial  must  be  discharged.  If  the  loss 
happened  even  in  consequence  of  the  mistake  of  the  master 
(provided  he  wfere  a  person  of  competent  skill  at  the  time 
when  the  policy  was  made),  the  underwriters  are  chargeable. 
The  case  was,  therefore,  left  to  the  jury  most  favourably  for 
the  defendant ;  and,  at  all  events,  he  will  not  be  entitled  to  a 
new  trial,  unless  it  be  on  the  ground  that  the  master  was 
bound  by  law  not  to  enter  the  harbour  without  a  pilot.  It 
nay  be  conceived  that  a  vessel  coming  out  of  a  harbour  must 
bafe  a  pilot,  because  the  master  always  has  it  in  his  power 
to  procure  one ;  but  it  seems  to  me  that  if  the  master  of  a 
▼essel,  arriving  off  a  port,  use  due  diligence  to  obtain  a  pilot 
be  does  all  that  is  required  by  law.  Here  the  vessel  arrived 
off  Sierra  Leone  about  three  in  the  afternoon :  the  captain 
hoisted  signals  for  a  pilot,  and  at  ten  no  pilot  had  come  off. 
It  seems  to  me  that  upon  the  evidence,  the  master  did  use 
doe  diligence  to  obtain  a  pilot,  and  having  done  so,  it  was 
competent  to  him  to  exercise  his  discretion,  whether  it  was 
better  to  run  the  risk  of  entering  the  harbour  without  one, 
or  to  wait  for  the  following  day  for  a  pilot.  Here,  acting  to 
the  best  of  his  judgment,  he  attempted  to  enter  without  one, 
and  m  doing  so  the  vessel  was  lost ;  and  1  think  the  under- 
writers are  liable  for  a  loss  happening  under  these  circum- 
stances. Patrke^  J* — The  rule  of  law  is,  that  the  assured  is 
boond  to  have  the  ship  seaworthy  at  the  commencement  of 
the  risk.  He  is  bound,  therefore,  to  have  a  sufficient  crew, 
and  a  niaster  of  competent  skill  and  ability,  to  navigate  her, 
at  the  commencement  of  the  voyage :  and  if  she  sail  from  a 
port  where  there  is  an  establishment  of  pilots,  and  the  nature  of 
the  navigation  requires  one,  the  master  must  take  one.  So,  if 
io  the  course  of  her  voyage,  the  master  arrives  at  a  port  or 
place  where  a  pilot  is  necessary,  he  ought  not  to  dismiss  him 
before  the  necessity  has  ceased.     But  if  a  vessel  sails  to  a 
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port  where  the  establishment  is  such,  that  it  is  not  always 
possible  to  procure  the  assistance  of  a  pilot  before  the  vessel 
enters  into  the  difficult  part  of  the  navigation — then  aa  the 
law  compels  no  one  to  perform  impossibilities,  all  it  can 
require  in  such  a  case  is,  that  the  master  use  all  reasonable 
efforts  to  obtain  one.     In  another  action  on  this  policy,  tried 
before  me  at  Lancaster,  at  the  Spring  Assizes,  1830, 1  left 
two  questions  to  the  jury ;  first,  whether  by  the  law  of  usage 
of  Sierra  Leone,  a  pilot  was  required  ?  and  secondly,  whether 
the  captain  made  all  reasonable  efforts  to  obtain  one,  and  not 
being  able  to  do  so,  conducted  himself  as  a  man  of  reasonable 
care,  prudence,  and  skill,  ought  to  have  done?    The  jury 
found  a  verdict  for  the  plaintiff,  which  the  Court  on  a  motion 
for  a  new  trial,  refused  to  disturb."   Litlledale,  J.,  concurred 
with  the  rest  of  the  Court,  and  the  rule  was,  therefore 
discharged. 
Ifaninrared         In  the  case  of  Farmer  v.  Legg  (a),  the  question  was, 
navigAtedina    whether  the  ship  insured  had  been  duly  navigated  in  the 
S^P^iJ^^Jd"  »nanner  prescribed  by  the  stat.  31  Geo.  3,  c.  54,  s.  7.     It  was 
by  sutute.  if     an  action  on  a  policy  of  insurance  on  The  Cadiz  Dispatch, 

the  requisitions  . 

of  the  statute     on  a  voyagc  from  London  to  the  coast  o{  Africa,  and  if  the 

plied,  tl^^     sliip  ^^^  no^  '''^^i'  navigated  according  to  the  statute  in  ques- 
surauce  is  void,  ^jq^^  j^  ^^g  agreed  that  the  insurance  was  void.    The  statute 

required  that  no  person  should  take  the  command  of  an 
African  ship,  until  he  should  have  made  oath,  and  produced 
to  the  officer  of  the  customs,  a  certificate  attested  by  the 
owner  or  owners,  that  he  had  already  served  in  that  capacity 
during  one  voyage,  or  as  chief  mate  and  surgeon  during 
two  voyages,  under  certain  penalties.  The  Court  were  of 
opinion,  that  the  certificate  produced  in  the  case  signed  by 
the  then  owner,  did  not  comply  with  the  requisition  of  the 
statute,  that  therefore  the  ship  was  not  duly  navigated,  and 
confirmed  the  judgment  of  nonsuit  against  the  plaintiff, 
which  had,  under  Lord  Kenyon's  direction,  been  given  at 
GuildhaU. 

m 

(fl)  7  T.  R.  186. 
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In  a  more  recent  case  of  Suart  and  another  v.  PoweU  {a), 
which  was  tried  before  Mr.  J.  LiUledale,  at  the  Summer 
Assiies  at  Lancaster^  1829|  and  which  was  an  action  on  a 
poGcy  of  insurance  upon  "  the  ship  Ardent  and  freight/'  at 
and  from  Sierra  Leone,  or  other  the  ship's  ports  or  places  of 
loading  on  the  coast  of  Africa,  to  her  final  port  of  discharge 
in  the  United  Kingdom.    The  insurance  was  made  on  the 
ship  ''Ardent,**  a  British  registered  vessel  of  245  tons  burthen. 
Sbe  arrived  at  Sierra  Leone,  with  a  full  and  proper  comple- 
ment of  men.    The  case  turns  on  the  terms  of  the  Navigation 
Act,  6  Geo.  4,  c.  109,  which  requires  that  certain  ships  shall 
be  navigated  by  a  crew,  three  parts  of  which  are  British* 
An  exemption  is  given  if  a  due  proportion  of  such  seamen 
cimiot  be  procured  in  any  foreign  port,  or  any  place  within 
the  East  India  Company's  charter— or  if  the  proportion  be 
destroyed  during  the  voyage  by  any  unavoidable  circum- 
stance, and  the  master  produce  a  certificate  of  the  facts  under 
the  hand  of  a  British  Consul,  or  two  known  British  mer- 
chants, if  there  be  no  Consul  at  the  place  where  such  facts 
can  be  ascertained ;  or  in  the  want  of  such  certificate  if  the 
master  prove  the  facts  to  the  satisfaction  of  the  controller  of 
customs  in  a  British  port,  or  of  any  person  authorized  in  any 
other  part  of  the  world,  to  inquire  into  the  navigation  of 
soch  ship;  it  was  held  that  the  ship  insured,  which  lost  her 
proportion  of  British  by  death  at  Sierra  Leone,  and  could  not, 
at  least  upon  any  reasonable  term,  replace  them,  except  with 
forrigners,  was  within  the  exception.    And  the  vessel  having 
been  lost  on  her  voyage  home  with  an  over  proportion  of 
foreign  hands,  it  was  further  held  that,  although  no  certifi- 
cate bad  been  obtained  pursuant  to  the  act,  the  assured  were 
not  precluded  from  recovering  agunst  the  underwriters,  the 
circomatances  of  excuse  being  satisfactorily  proved  to  a  jury 
at  the  trial. 

The  case  of  Wedderburn  and  others  v.  BeU{b),  is  an   Ashipshoald 
inportant  case  upon  the  present  subject,  as  Lord  Ellen-  **®  ^'Sed  *^i*i, 

(a)  1  B.  &  Ad.  266.  (6)  I  Camp.  1. 
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hf  ^"kT  ^  I^  borough  lays  down  the  law  respecting  the  extending  of  the 
upwith  convoy,  principle  implied  warranty  to  the  soundness  of  the  satU  and 
port  with  ^  ^8gi^g9  fts  ^cU  as  to  the  sufficiency  of  the  hulL  It  was  an 
^^^.^^^^  insurance  upon  "  goods**  on  board  the  Minorca^  at  and  from 
Jamaica  to  London,  at  a  premium  of  ten  guineas,  to  return 
5  per  cent,  if  the  ship  sailed  from  the  place  of  **  rendezrous 
with  convoy  for  the  voyage  and  arrived.**  The  ship  sailed 
for  England  with  convoy  in  the  end  of  Jidy,  and  parted 
from  the  fleet  on  the  12th  August,  and  was  never  more  beard 
of|  whence  she  was  supposed  to  have  foundered.  The 
defence  rested  on  two  grounds:  first,  that  she  was  not 
properly  equipped  with  sails;  and,  secondly,  that  she  had 
not  a  sufficient  crew.  It  appeared  in  evidence,  that  the  sails 
which  were  used  in  stormy  weather  were  in  good  conditioD, 
but  that  her  maintop-gallant  sails  and  studding  sails,  which 
are  useful  in  Ught  breezes,  were  extremely  rotten,  and 
almost  quite  unserviceable.  The  evidence  about  the  state  of 
the  crew  was  contradictory.  Lord  EUenborough* — ^  In  an 
action  of  this  kind,  the  plaintiffs  are  bound  to  prove,  not  only 
that  the  ship  was  tight,  staunch,  and  strong,  but  that  she 
was  properly  equipped  with  sails  and  other  stores,  and  that 
s/ie  teas  manned  with  a  sufficient  crew  to  namgate  her  on  the 
voyage  insured.  These  are  conditions  precedent  to  the 
policy  attaching,  and  if  they  were  not  complied  with,  so  that 
tlie  perils  were  enhanced,  from  whatever  cause  this  might 
arise,  and  though  no  fraud  was  intended  by  the  assured,  the 
underwriters  have  a  right  to  say  they  are  not  liable.  The 
huU  of  the  ship,  in  this  case,  was  sufficient  and  seaworthy^ 
but  it  appears  that  when  she  left  Jamaica  her  sails  were 
higlUy  defective.  It  is  not  enough  that  a  ship  b  supplied 
with  such  sails  as  are  essential  to  her  safety  from  the  perils 
of  the  sea,  and  which  might  enable  her,  if  not  intercepted, 
from  at  some  period  or  other,  completing  her  voyage.  A 
person  who  underwrites  a  policy  upon  her,  has  a  right  to 
expect  that  she  will  be  so  equipped  with  sails  that  she  may 
be  able  to  keep  up  with  the  convoy,  and  get  to  the  place  of 
her  destination  with  reasonable  expedition.      She  must  be 
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rendered  as  secure  as  possible  from  capture  by  the  enemy,  as 
weD  as  from  the  danger  of  winds  and  waves ;  but  here  the 
Mmorea  appears  to  have  been  deficient  in  saiUy  on  which 
her  loss  might  materially  depend :  and  if  so,  the  risk  being 
thereby  greatly  increased,  the  policy  never  attached,  and  this 
aedon  cannot  be  supported.**  His  Lordship  also  thought, 
that  upon  the  balance  of  the  evidence  the  crew  were  insuflS- 
deat    The  defendant  obtained  a  verdict,  (a) 

But  although,  by  an  implied  warranty,  every  ship  insured  By  an  implieci 
most  be  ** seaworthy**  for  the  voyage  at  its  commencement,  shfoiSS^*^^ 


still  the  assured  makes  no  warranty  that  she  shall  continue  ™°>^,  ^    ^ 

■^  worthy  at  the 

«>•    In  the  case  of  the  Earl  of  March  v.  Pigot  {b\  Lord  commence- 
Umufidd  (the  case  of  the  MxUU  Frigate  being  mentioned  at  but  the  aKured 
tke  Bar)  says,  "  The  assured  ought  to  know  whether  his  ship  JJJjJj^ty°|i,|j^ 
vas  'seaworthy*  or  not  when  she  set  sail  on  the  voyage  ^eihallcoD. 

tinue  so* 

iosored;  but  how  should  he  know  the  condition  she  might 
be  in  after  she  had  been  out  a  twelvemonth?**  And  his 
Lordship  again,  in  the  case  of  Eden  v.  Parkinson  (c),  con- 
finned  this  doctrine  by  observing,  **  By  an  implied  warranty 
eiery  ship  insured  must  be  tight,  staunch,  and  strong ;  but 
it  ii  igfficient  if  she  be  so  at  the  time  of  her  sailing :  she  may 
ceue  to  be  so  in  twenty-four  hours  after  her  departure,  and 
jet  the  underwriter  will  continue  liable.  And  in  Watson  v. 
Oarie{d)f  which  was  an  appeal  from  Scotland  to  the  House 
€f  Lords,  it  was  stated  to  be  a  clear  and  established  principle, 
thitif  a  ship  be  seaworthy  at  the  commencement  of  the  risk, 
tkotgh  she  becomes  otherwise  in  an  hour  from  that  time,  the 
vimuity  is  complied  with  and  the  underwriter  liable.** 

Neither  does  the  assured,  after  having  provided  a  sufficient  Neither  does 
new  and  master  of  competent  skill  at  the  commencement  of  ^||^^^ 
the  voyage,  make  any  warranty  that  they  shall  do  their  duty  the  master  and 

1,7  .  .  «  .  1  1  •  !•       crew  shall  con- 

donog  the  continuation  of  it,  nor  are  the  underwnters  dis-  tmue  to  do 
cbirged  from  their  liability  in  the  case  of  a  loss  immediately  dming^the 
by  one  of  the  perils  insured  against,  although  remotely  ^^Y^S^* 


(t)  See  Wilkie  v.  Geddes,  ante,         (c)  Doug.  732. 
f  107.  CcO  1  Dow.  336,  ante,  p.  106. 

i'4  S  Borr.  3806. 
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owing  to  the  negligence  of  the  master  or  crew.  This  import- 
ant principle  of  the  law  of  insurance  will  be  treated  of  more 
fully  in  the  further  course  of  this  Treatise,  though  it  will  also 
discover  itself  in  what  has  to  follow  in  this  section.  We  hare, 
likewise  seen,  that  it  is  recognised  in  the  case  of  Phillips  t. 
Ileadlam  (a),  where  the  Court  held  it  to  be  clear,  that  on  the 
supposition  that  the  master  was  a  person  of  competent  skill, 
yet  if  he  acted  bond  fide^  though  erroneously,  in  entering  a 
port  without  a  pilot,  the  underwriters  would  nevertheless  not 
be  discharged. 

In  the  recent  case  of  Dixon  v.  Sadler  (6),  to  which  we 
have  already  referred,  this  doctrine  was  fully  discussed  and 
recognised  by  the  Court  of  Exchequer,  and  their  judgment 
Where  a  vessel  was  afterwards  confirmed  on  a  writ  of  error  (c).  It  was  an 
sequence  of  the  action  ou  a  time  policy  on  the  John  Cook,  and  cargo,  at  and 
u!!^l!^!!^  from  the  17th  o{  January,  1838,  at  noon,  in  port  and  at  sea, 
of  the  master  at  all  times  and  in  all  places,  being  for  the  space  of  six 
rendering  her  Calendar  months.  The  declaration  averred  the  loss  of  the 
b^^^^ng'     ship  to  have  taken  place  on  the  19th  of  May,  1838,  by  perils 

©rhi^lEIf  ^^  ^^^  ^®*'  P'®»*— "  That,  though  true  it  is  that  the  sud 
Held,  that  the  vessel  was  by  the  sea  wrecked,  broken,  damaged,  and  injured, 
were  liable.  and  became  and  was  wholly  lost  to  the  plaintifis,  for  plea, 
nevertheless,  the  defendant  says,  that  the  said  wrecking, 
breaking,  damaging,  and  injuring  the  said  vessel,  and  the 
loss  of  the  same  by  perils  of  the  sea,  as  in  the  first  count 
mentioned,  was  occasioned  wholly  by  the  wilful,  wrongful, 
negligent,  and  improper  conduct  (the  same  not  being  barra- 
trous (cQ  )  of  the  master  and  mariners  of  the  said  ship,  wbOst 
the  said  ship  was  at  sea,  and  before  the  same  was  wrecked, 
broken,  damaged,  injured,  or  lost,  as  therein  mentioned,  by 
wilfully,  wrongfully,  negligently,  and  improperly  (but  not 
barratrously)  throwing  overboard  so  much  of  the  ballast  of 
the  said  ship,  that  by  means  thereof  she  became  and  vras 
top-heavy,  crank,  unfit  to  carry  sail,  and  wholly  unseaworthy, 

(a)  2  B.  &  Ad.  380,  ante,  p.  118.         (ji)  These  words  were  added  in 
(Jf)  5  M.  &  W.  405.  the  plea  during  the  argnmenl  by 

(c)  8  M.  &  W.  ago.  the  suggestion  of  the  Court. 
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ad  unfit  and  unable  to  endure  and  encounter  the  perik  of 
the  set,  which  she  might  and  would  otherwise  have  been  able 
to  hare  safely  encountered  and  endured,  and  by  means  and 
k  consequence  of  the  said  wilful,  wrongful,  negligent,  and 
■proper  (but  not  barratrous)  conduct  of  the  said  master  and 
■tfiners,  the  said  ship  became  and  was  wrecked,  &c." 

At  the  trial,  before  Parke,  B.,  at  the  Spring  Assizes  for 
Nmiktamberlamd,  it  appeared  that  the  vessel  left  Rotterdam 
hi  Smmierland,  properly  ballasted  and  equipped,  on  the 
Ijth  otMay,  and  arrived  on  the  19th  opposite  a  point  called 
Siakam,  about  four  miles  from  the  port  of  Sunderland.    On 
■fifiDg  there,  and  having  a  pilot  on  board,  the  master  com- 
■eneed  heaving  part  of  his  ballast  overboard,  as  was  proved 
li  he  otnal  on  such  occasion*    Whilst  this  was  going  on,  the 
nmH  drifted  to  the  northward,  and  a  strong  squall  coming 
m  bom  the  south-east,  the  ship  was  upset  on  her  broadside, 
ttd  her  masts  lay  in  the  water.    Every  endeavour  was  made 
t»iig^tlier>  but  in  vain.    She  afterwards  sunk,  drifted  on 
Aoie,  and  became  a  total  wreck.    If  the  crew  had  not  re- 
■Ofcd  the  ballast,  the  ship  would  most  likely  have  stood  the 
qodL    His  Lordship  left  two  questions  for  the  jury.    First, 
vai  It  D^[figent  conduct  to  throw  ballast  overboard  before 
vrifiDg  in  the  harbour!  Secondly,  did  they  think  the  master 
cmtiied  a  reasonable  discretion  in  throwing  it  overboard  ? 
^  jury  found  that  they  did  think  it  negligent.  Secondly,  that 
Aeaister  did  right,  supposing  the  practice  authorized  him. 
Amdict  was  therefore  entered  for  the  defendant,  the  plain- 
tiff bsfiog  leave  to  move  to  enter  a  verdict.    After  argument 
>tAe  Bar,  the  judgment  of  the  Court  was  subsequently  de- 
iivaed  by  Parke,  B. — "  The  plea,  in  its  present  state,  raises 
^qoertion,  whether  the  underwriters  are  liable  for  the  wil- 
H  Imt  not  barratrous,  act  of  the  master  and  crew  in  render- 
^  fessel  unseaworthy,  before  the  end  of  the  voyage,  by 
ttrtng  overboard  a  part  of  the  ballast   We  have  considered 
^nd  are  of  opimon  that  the  plea  is  bad  in  substance,  and 
^the  {daintiff  ia  entitled  to  judgment,  notwithstanding  the 
vindiet    The  question  depends  altogether  upon  the  nature 
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of  the  implied  warranty  as  to  seaworthiness  or  mode  of  navi- 
gation between  the  assured  and  the  underwriter  on  a  time 
policy.   In  the  case  of  an  insurance  for  a  certain  voyage>  it  is 
clearly  established  that  there  is  an  implied  warranty  that  the 
Tessel  shall  be  in  a  fit  state  as  to  repairs,  equipment,  and 
crew,  and  in  all  other  respects  to  encounter  the  ordinary 
perils  of  the  voyage  at  the  time  of  sailing  upon  it.    If  the 
assurance  attaches  before  the  voyage  commences,  it  is  enough 
that  the  state  of  the  ship  be  then  commensurate  with  her 
present  risk ;  and  if  the  voyage  be  such  as  to  reqinre  a  dif^ 
ferent  complement  of  men  or  state  of  equipment  in  diflferent 
parts  of  it,  as  if  it  were  a  voyage  down  a  canal  or  river,  and 
thence  across  to  the  open  sea,  it  would  be  enough  if  the  vessel 
were,  at  the  commencement  of  each  stage  of  the  navigatioa, 
properly  manned  and  equipped  for  it.  But  the  assured  makes 
no  warranty  to  the  underwriters  that  the  vessel  shall  continne 
seaworthy,  or  that  the  master  or  crew  shall  do  their  duty 
during  the  voyage ;  and  their  negligence  or  misconduct  is  no 
defence  to  an  action  on  the  policy,  when  the  loss  has  been 
immediately  occasioned  by  the  perils  insured  against.    This 
principle  is  now  clearly  established  by  the  authorities,  nor  can 
any  distinction  be  made  between  the  omission  by  the  master 
and  crew  to  do  any  act  which  ought  to  be  done,  or  the  doing 
an  act  which  ought  not,  in  the  course  of  the  navigation.    It 
matters  not  whether  a  fire,  which  causes  a  loss,  be  lighted 
improperly,  or,  after  being  properly  lighted,  be  negligently 
attended ;  whether  the  loss  of  an  anchor,  which  renders  the 
vessel  unseaworthy,  be  attributable  to  the  omission  to  take 
proper  care  of  it,  or  to  the  improper  act  of  shipping  it,  or 
cutting  it  away ;  nor  could  it  make  any  difference  whether 
any  other  part  of  the  equipment  was  lost  by  mere  neglect,  or 
thrown  away  or  destroyed,  in  the  exercise  of  an  improper 
discretion  by  those  on  board.     If  there  be  any  fault  in  the 
crew,  whether  of  omission  or  commission,  the  assured  is  not 
to  be  responsible  for  its  consequences.    The  great  principle 
established  by  the  recent  decisions  is,  that  if  the  vessel,  crew, 
and  equipments  be  originally  sufficient,  the  assured  has  done 
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all  be  contracted  to  do^  and  is  not  responsible  for  tbe  subse- 
quent deficiency  occasioned  by  any  neglect  or  misconduct  of 
the  master  or  crew,  and  this  principle  prevents  many  nice 
ind  difficult  inquiries^  and  causes  a  more  complete  indemnity 
to  the  assured^  wbicb  is  the  object  of  tbe  contract  of  insu- 
raaee.  The  only  remaining  point  is  whether  the  circumstance 
of  this  being  a  time  policy  makes  a  difierence.  There  are  not 
iDy  cases  in  which  the  obligation  of  the  assured  in  such  a 
cstti  as  to  the  seaworthiness  or  navigation  of  the  vessel^  is 
lettled ;  but  it  may  be  safely  laid  down  that  it  is  not  more 
cxtensiTe  than  in  the  case  of  an  ordinary  policy,  and  that  if 
there  is  do  contract  for  the  conduct  of  the  crew  in  the  one 
vosei  there  is  none  in  the  other  (a).  Here  it  is  clear  that  no 
obligation  arises  on  the  ground  of  the  unseaworthiness  of 
tbe  vessel,  until  that  unseaworthiness  was  caused  by  the 
throwing  overboard  a  part  of  the  ballast  by  the  improper  act 
•f  the  master  and  crew,  and  as  the  insured  is  not  responsible 
br  nicb  improper  act,  we  are  of  opinion  that  the  plea  is 
bid  in  substance,  and  that  the  plaintiff  is  entitled  to  our 
judgment.'' 

The  general  rule,  however,  that  a  ship  must  be  seaworthy  if « ship  udls 
•t  the  commencement  of  her  voyage,  or  the  underwriters  are  worUi)Mrtaite» 
(bcharged,  seems  to  admit  of  this  proper  qualification,  that,  ^utthe  defect 
if  a  ship,  by  mistake  or  accident,  has  sailed  out  of  port  in  an  oorered  u  re. 
ODseaworthy  state,  and  this  fiu:t  b  discovered  before  any  loss  Poceedion*  ^ 
has  occurred,  and  the  defect  is  remedied,  and  she  then  pro-  ^^^^'^  ^^ 
eeeds  in  a  seaworthy  condition,  the  underwriter  will  be  liable  condition,  the 
for  a  subsequent  loss.    This  was  held  in  the  case  of  Weir  v.  are  liable  for 
Aberdem  {b).    It  appeared  that  ship  sailed  firom  London,  on  j^^^^^*^^"^ 
bcr  voyage,  on  the  1 8th  of  March,  laden  with  iron,  and  that 
between  Dmngeneu  and  Beaehy  Head  she  laboured  so  much 
that  it  became  necessary  to  put  back  to  the  Downs,  from 
whence  she  sailed  again  on  the  S7th,  but  she  still  laboured 
so  as  to  make  it  necessary  to  bear  up  again  for  the  Downs^ 

(c)  That  there  is  no  distinction      see  Hollingworth  v.  Brodrick,  7  A. 
in  this  respect  between   a  time     &  E.  47- 
^o&ej  and  a  policy  for  a  voyage,         (6j  2  B.  &  A.  320. 
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where  she  arrired  on  the  30th.  The  plaintiff  (who  was  both 
captain  and  owner)  made  a  protest,  and  came  up  to  London* 
to  consult  with  the  charterer  about  unloading  part  of  the 
cargo.  On  his  arrival  he  informed  his  insurance-broker  that 
it  would  be  necessary  to  put  into  some  port  to  unload  part  of 
the  cargo.  The  broker  applied  to  the  underwriters,  and  a 
memorandumi  signed  by  the  defendant,  was  indorsed  on  the 
policy  to  this  effect : — ''  It  is  agreed  that  the  Prince  Coburg 
may  load,  unload,  and  reload  goods,  and  discharge  part  of 
her  cargo  at  RamsgcUe  ;  *'  but  he  did  not  communicate  the 
fact,  that  the  ship  had  put  back  from  Beachy  Head^  or  that 
a  protest  had  been  made.  The  plaintiff,  on  his  return  to 
Decdy  had  the  ship  surveyed,  and,  under  the  advice  of  the 
surveyors  that  it  was  necessary  to  lighten  her,  he  put  into 
Ramsgate  harbour,  and  unshipped  part  of  the  cargo.  He 
then  proceeded  on  the  voyage  insured,  in  the  course  of  which 
the  loss  took  place.  It  was  objected,  on  the  part  of  the 
defendant,  that  the  ship,  having  been  overladen,  was  unsea* 
worthy  at  the  commencement  of  the  voyage,  and  that  the 
memorandum  was  invaUd  from  having  been  obtained  without 
making  a  due  communication  to  the  underwriters. 

The  jury  found,  that  when  the  ship  sailed  from  Ramsgate 
she  was  then  in  a  seaworthy  state,  and  that  the  subsequent 
loss  was  not  in  any  degree  attributable  to  the  circumstance  of 
her  being  overladen  between  London  and  Ramsgate.  And 
the  verdict  was  entered  for  the  plaintiff  Upon  the  motion 
for  a  new  trial,  Abbott,  C.  J.,  said : — "  It  is  said  that  this 
memorandum,  expressing  the  consent  of  the  underwriters,  is 
void,  and  that,  in  order  to  bind  the  underwriters,  a  new  con- 
tract was  necessary,  inasmuch  as  the  fact  of  the  vessel  having 
once  sailed  with  a  cargo  greater  than  was  proper  for  that 
voyage,  and  therefore  in  an  unseaworthy  state,  wholly  put  an 
end  to  their  liability  on  the  policy.  That  proposition  would 
go  the  length  of  estabUshing,  that  if  a  vessel,  at  the  outset  of 
her  voyage,  be  by  mistake  or  accident  unseaworthy,  owing  to 
some  defect,  which  is  immediately  discovered  and  remedied 
before  any  loss  happens  in  consequence  of  it,  still  that  the 
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policy  would  be  Toid«  and  the  underwriters  not  liable.  I  con- 
fess that  I  was  a  little  surprised  at  that  proposition,  because, 
if  true  in  point  of  law,  I  fear  we  should  find  many  cases 
indeed  where  it  would  turn  out  that  the  assured  could  have 
no  claim  upon  the  underwriter,  because  something  was  want- 
ing, or  something  excessive,  at  the  instant  of  the  ship's  de- 
parture, although  the  want  had  been  supplied,  or  the  excess 
removed  before  the  loss  happened.     Suppose,  for  instance,  a 
vessel  IB  unseaworthy,  unless  she  has  two  anchors,  being  des- 
Uned  for  a  long  voyage,  and  she  sails  from  London  to  Grates^ 
end  with  only  one,  shall  it  be  said  that  if  no  loss  happens 
between  London  and  Gravesend,  and  the  vessel  at  Gravesend 
Uke<  in  her  second  anchor,  and  then  proceeds  on  her  voyage, 
tbat  the  underwriters  are  not  liable  for  a  subsequent  loss,  and 
that  the  policy  is  so  completely  at  an  end  that,  even  if  the 
Qoderwriters  agree  to  waive  thef  objection,  and  to  allow  her 
to  proceed  on  her  voyage,  their  consent  shall  be  unavailing  ? 
These  inconveniences,  which  would  be  continually  occurring 

• 

ID  practice,  would  lead  to  dangerous  consequences,  by  open- 
^  a  door  to  underwriters  to  break  their  engagements  by 
ineans  of  trivial  circumstances,  the  effect  of  which  no  one  ever 
contemplated.  I  think,  therefore,  that  that  proposition  cannot 
be  maintained.    With  respect  to  the  sufficiency  of  the  com- 
munication made  to  the  underwriters,  it  is  quite  clear  that  the 
underwriters  were  told  all  that  was  in  substance  necessary  for 
them  to  know ;  for  they  were  told  that  the  vessel,  when  she 
sailed,  had  too  large  a  cargo  on  board,  and  that  she  was  not 
in  a  situation  fit  to  perform  her  voyage.     Upon  the  whole, 
therefore,  I  think  this  rule  must  be  refused.**  The  rest  of  the 
Court  concurred. 

That  the  implied  warranty  of  the  seaworthiness  of  a  ship  ivhetber  the 
has  a  reference  only  to  her  condition  at  the  commencement  JJ**^f '  i,^ 
of  the  risk,  and  does  not  extend  to  any  other  period  of  the  comes  untca- 

.  ...  ,  I  .         •  1       worthy  in  the 

Toyage  (except  in  those  instances  where  something  is  to  be  course  of  the 
done,  as  the  taking  on  board  of  a  pilot  in  the  usual  course  of  J^iS^to  reptir 
the  navigation),  there  can  be  no  doubt.     But  some  question  ^«r. 
may  arise  whether  the  assured,  in  case  the  ship  becomes  un- 
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seaworthy  in  the  course  of  the  voyage,  and  the  fact  comes  to 
his  knowledge,  and  she  can  by  reasonable  care  and  diligence 
be  rendered  seaworthy,  is  not  in  such  a  case  bound  to  repair 
her,  and  whether,  in  his  failing  to  do  that,  and  a  loss  arises  in 
consequence,  the  underwriters  would  not  he  discharged  from 
their  liability.  It  appears,  however,  very  clear  that  tlic  fact 
must  come  to  the  knowledge  of  the  assured,  for  the  implied 
warranty  extends  only  to  the  commencement  of  the  voyage, 
when  the  assured  is  bound  to  know  whether  the  ship  is  sea- 
worthy or  not.  This  question  came  before  the  Court  of 
King's  Bench,  in  a  recent  case  of  Hollingsworlh  v.  Brod- 
rick  (a).  But,  inasmuch  as  the  Court  held  that  the  plea  was 
itself  defective,  they  found  it  unnecessary  to  pronounce  any 
direct  decision  upon  the  principal  question  in  the  case.  As, 
however,  the  leaning  of  the  minds  of  the  Judges  present  may 
be  gathered  from  what  fell  from  them  on  the  occasion,  I  shall 
briefly  refer  to  the  case  in  question. 
To  a  dcclara-  It  was  an  action  on  a  time  policy  for  twelve  calendar  months 
rared  onatime  upon  any  kind  of  goods  and  merchandises,  and  also  upon  the 
ri^^^b"t£°^  body,  &c.  of  the  ship  Augustine.  The  declaration  stated 
perils  of  the      that ''  during  the  said  twelve  calendar  months,  and  whilst  the 

seaS(  the  dc-  .        •  •  • 

fendant  plead-  said  ship  was  attemptmg  to  prosecute  a  voyage  which  wa« 

fag  the  time^"  Protected  by  the  said  policy,  to  wit  on,  &c.,  the  said  ship  wai 

for  which  the  jjy  ^|^g  perils  and  dangers  of  the  sea,  and  by  stormy  and  tern- 

insured  and  pestuous  weather,  and  the  violence  of  the  winds  and  waves 

she  was  da.  broken,  damaged,  spoiled,  and  destroyed,  and  the  said  ship 

^J^rth"vf  bui  thereby  became  and  was  wholly  lost  to  the  plaintiff."     Plea, 

by  reasonable  ^^Tliat  after  the  making  of  the  said  policy  in  the  said  decla- 

carc  and  small  ,  ,  ii.  i  •  t     • 

cost  compaied  ration  mentioned,  and  during  the  said  time  the  said  ship  or 
Ae  might  and'  ^^ssel  was  insured  as  therein  mentioned,  and  before  the  lost 
ought  to  have    ^  ^^  ^{^^  declaration  mentioned,  the  said  ship  or  vessel  was 

been  repaired  '  »^ 

bj  the  plaintiff  greatly  broken,  damaged,  shattered,  loosened  and  unset- 
aeawortby,  yet  worthy ;  but  the  Same  by  and  with  reasonable  care  and  dili- 
well  knowinff  g^^ce  in  that  behalf,  and  at  and  for  a  very  small  cost  and  sum 
the  premises,     ^8  compared  with  the  value  of  the  said  ship  or  vessel,  midit 

did  not  Tcpab  '  *^  '      o 

ind  render  her  and  could  and  ought  to  have  been  by  the  said  plaintiff*  re- 
seaworthy  but 

(u)  7  A.  &  E.  40. 
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paired,  amended,  and   rendered   seaworthy:    yet   the  said  ncfrlectcd, &c. , 
plaiotiflT,  well  knowing  the  premises,  did  not  nor  would  repair,  maincd  in  such 
amend  and  render  the  said  ship  seaworthy,  but  wholly  neglec-  s^^'TlUho 
ted  and  refused  so  to  do ;  and  she  so  remained  and  continued  '"^-    ^^}^* 

that  at  all 

in  such  unseaworthy  state  and  condition  until  the  time  of  the  events  the  plea 
loss  in  the  said  declaration  mentioned."    To  this  plea  the  didnotsuffi.* 
defendant  demurred.  cicmiy  aver 

knowledgo  by 

Lord  Denman^  C.  J. — "The  defence  of  unseaworthiness  the  assured  thai 

is  generally  applied  to  the  time  when  the  risk  commences ;  unseaworthy 

that  is  not  done  here,  nor  is  the  loss  stated  to  have  happened  Jllen^re^p^air*"^^** 

in  consequence  of  the  unseaworthiness  superveninxr.     I  own  before  the  loss, 

^  .     ,  ...  or  i*»at  the  lots 

I  feel  a  doubt,  whether,  if  it  were  distinctly  averred  that  the  was  occasioDcd 
ship  had   by   gross  negligence   been  brought,   during  the  pTir/ And^ 
Toyage,  to  a  condition  in  which  she  would  not  be  insurable  SJuwould h^*' 
that  would  not  be  a  defence.     It  is  certainly  a  new,  and  been  a  good 
perhaps  a  dangerous  one ;  but  I  think  that,  if  it  were  clearly  averment  had 
made  out,  the  assured  could  not  say  that  the  loss  was  by  ^dSs?"^^*' 
perils  insured  against.    The  case,  however,  is  not  such  here, 
h  the  first  place  it  is  not  distinctly  averred  that  the  plaintiff 
knew  the  precise  danger,  for  the  words  "  knowing  the  prc- 
Buses"  do  not  amount  to  such  an  averment.    And  secondly, 
itiinot  said  that,  except  for  gross  negligence  the  ship  might 
hiTe  been  restored  to  a  seaworthy  state  before  the  loss 
actually  happened.     The  averment  that  with  "reasonable 
eve''  the  ship  might  have  been  repaired  and  rendered  sea- 
worthy, does  not  show  there  was  gross  negligence  in  not 
doing  so.     Therefore,  even  supposing  the  law  to  be  as  I  at 
first  suggested  (which  I  have  some  doubts  of,  from  the  novelty 
and  dangerous  nature  of  the  defence),  it  cannot  apply  here ; 
and  the  plaintiff  is  entitled  to  judgment." 

Paliesan,  J. — "  The  defence  is  put  entirely  on  the  fact 
thit  die  sbip^  during  the  voyage,  "  was  unseaworthy."  It  is 
M  stated  that  she  became  so  through  neglect,  to  repair  from 
tine  to  time,  and  that  that  occasioned  the  loss.  I  do  not 
bow  that  that  would  have  been  a  defence.  But  it  is  only 
laid  that  by  some  means  the  ship  was  greatly  damaged.  It  is 
dear  that  the  implied  warranty  of  seaworthiness  is  satisfied  if 

k2 
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the  ship  be  seaworthy  at  the  cominenceroent  of  the  risk.     I 
do  not  know  of  any  distinction  on  account  of  the  risk  being 
for  time.     Unseaworthiness,  for  want  of  a  particuhir  descrip- 
tion of  crew  is  an  exception  to  the  rulci  because  one  crew 
may  be  necessary  for  one  part  of  the  Toyage«  and  another 
for  another.     That  case  is  different  from  the  case  of  unsea- 
worthiness owing  to  something  in  the  condition  of  the  vesseL 
Even  if  it  could  be  contended  that  a  default  of  the  owner, 
after  the  commencement  of  the  voyage,  might  be  set  up  in 
the  manner  here  attempted,  I  should  say  that  the  loss  ought 
to  be  traced  to  that,  because  the  defence  is  no  longer  rested 
^    on  the  implied  warranty,  but  is  something  actually  done  by 
the  owner.     Here  the  endeavour  is  to  make  the  implied 
warranty  extend  to  every  period  of  the  voyage  where  the 
owner  could  do  anything  for  the  ship,  making  him  respon- 
sible, even  though  the  loss  be  not  caused  by  his  omitting  any 
of  these  things.     There  is  no  authority  for  such  a  position. 
The  plea  is  loosely  drawn,  even  according  to  the  defendant's 
view  of  the  case.    It  should  have  stated  that  the  plaintiff 
was  aware  of  the  unseaworthiness,  and  that  there  was  time 
for  repairing  before  the  loss  happened :  and,  supposing  that 
in  the  case  of  a  time  policy,  the  assured  was  held  to  a 
warranty  of  seaworthiness,  at  the  commencement  of  each 
voyage  during  the  time,  the  allegations  should  have  been 
shaped  accordingly.    But  I  wish  to  go  upon  the  broad 
ground,  that  no  warranty  of  seaworthiness  is  to  be  implied, 
except  at  the  commencement  of  the  voyage.** 
There  is  an  im.      There  is,  indeed,  an  implied  warranty  on  the  part  of  the 
OD thepurto/  assured  that  a  loss  shall  not  occur  through  his  own  de&ult, 
•ToiribSn^^  and  therefore  it  was  held  in  the  case  of  Pipon  v.  Cope  (tf), 
not  l>weii       that,  when  through  the  negligence  of  the  owner  of  a  ship 
own  d^uilu      insured,  the  mariners  barratrously  carried  smuggled  goods  on 
board,  whereby  the  ship  was  seized  as  forfeited,  the  under- 
writers were  not  liable  for  the  loss.     Lord  EUenborough  there 
says,  ''  this  is  a  clear  case  of  crcusa  negligeniia  on  the  part 
of  the  assured.    It  was  the  plaintiff's  duty  to  have  prevented 

(a)  1  Camp.  434. 
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these  repeated  acts  of  smuggling  by  the  crew.  By  his  ne- 
glecting to  do  80,  and  allowing  the  risk  to  be  so  monstrously 
enhanced^the  underwriters  are  discharged.**  And  the  learned 
reporter  of  this  case  adds,  ''The  supineness  of  the  plaintiff 
in  this  case  may  be  considered  as  a  breach  of  an  implied 
warranty  on  the  part  of  the  assured  to  use  reasonable  care 
and  diligence  to  guard  against  all  the  risks  covered  by  the 
policy  (a).**  And  in  an  after-part  of  this  work  we  shall  see 
that  if  the  assured  navigates  against  the  laws  of  the  country 
io  which  he  happens  to  be,  he  shall  not  recover  for  any  loss 
arising  out  of  such  misconduct,  for  this  is  a  gross  fraud  on 
the  part  of  the  owner  of  the  property  insured,  and  no  man 
shall  take  advantage  of  his  own  wrong  (6). 

And  in  the  case  of  Boyd  v.  Dubois  (c),  which  was  an 
acdon  on  a  policy  on  some  hemp,  and  the  loss  was  alleged  to 
be ''  by  fire,**  Lord  Ellenborough  said, ''  If  the  hemp  was  put 
on  board  in  a  state  liable  to  effervesce,  and  it  did  effer- 
vesce, and  generate  the  fire,  upon  the  common  principles  of 
innirance  the  assured  cannot  recover  for  a  loss  which  he  has 
luoself  occasioned.  But  I  must  positively  say  that  they  were 
sot  bound  to  represent  to  the  underwriters  the  state  of  the 
goods,  it  would  introduce  endless  confusion  and  perpetual 
controversies  if  such  a  duty  was  to  be  imposed  upon  the 
assured.'* 

In  as  much,  as  the  implied  warranty  of  the  seaworthiness  of  It  is  not  neoes. 
the  ship  is  an  essential  ingredient  in  the  contract  entered  ^^[r^tomako 
into  between  the  assured  and  the   underwriter,  it  would,  5^^°^' 
eoDsequently,  be  irrelevant  to  the  contract  to  make  any  coi^^i<>i^of 

.  •  •  •  tl>*  ship. 

representation  of  the  condition  of  the  ship,  because  that 
ii  entirely  dispensed  with  by  the  underwriter,  he  having  his 
remedy  in  bis  own  hands.  In  a  case  otShoolbred  v.  Nuit^  {d) 
which  was  an  action  on  a  valued  policy  of  insurance  upon 
the  ship  Two  Sisters^  and  a  cargo  of  wheat  and  wines  from 
to  Charlesioum ;  the  ship  had  sailed  from  London 


!«)  See  Law  o.  Hollingsworih,  7         (c)  3  Camp.  132. 
T.  R.  160,  aato,  p.  45.  {d)  Sit.  at  Guild,  after  HiL  1782. 

(i)  See  2  Veni.  176,  pa$t.  Park  Ins.  493. 
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to  Madeira.  The  assured,  who  was  the  owner  of  the 
cargo,  ordered  his  broker  to  procure  an  insurance  from 
Madeira  for  the  voyage  to  CAarlestown,  which  was  accord- 
ingly done;  but  he  did  not  communicate  to  the  broker 
or  the  underwriters  two  letters  which  he  had  received  from 
bis  captain  the  day  before  be  made  the  insurance,  stating 
that  the  ship  had  arrived  at  Madeira^  but  was  very  leaky, 
and  that  the  pipes  of  wine  had  been  half  covered  with  water. 
But  it  was  proved  at  the  trial,  that  the  leak  had  been 
completely  stopped  before  she  sailed  from  Madeira,  and  of 
course,  before  the  commencement  of  the  risk  insured. 
In  her  voyage  to  Charlestoum  she  was  taken,  and  the 
plaintiff  abandoned.  Lord  Mansfield  told  the  jury  **  that 
there  should  be  a  representation  of  every  thing  relating 
to  the  risk,  which  the  underwriter  has  to  run,  except  it  be 
covered  by  a  warranty.  It  is  a  condition  or  implied  warranty 
in  every  policy  that  the  ship  is  seaworthy,  and,  therefore, 
there  need  be  no  representation  of  that.  If  she  sailed  with- 
out being  so,  there  is  no  valid  policy.  Here  the  leak  was 
stopped  before  she  sailed  from  Madeira^  and  she  sailed  in 
good  condition  from  thence ;  and  there  is  no  occasion  to  state 
tlie  condition  of  a  ship  or  cargo  at  the  end  of  her  former 
voyage.     There  was  a  verdict  for  the  plaintiff. 

And  upon  the  authority  of  this  case,  and  the  reason  of  the 
thing ;  it  was  declared,  in  the  case  ot Haywood  v.  Rogers^  (a) 
after  time  taken  to  deliberate,  that  the  assured  having 
impliedly  warranted  his  ship  to  be  seaworthy,  and  having 
concealed  no  circumstance  relative  to  the  seaworthiness  which 
he  was  required  to  disclose,  and  not  having  at  the  time  of 
making  the  insurance,  known  of  any  fact  which  rendered  her 
with  reference  to  the  risk  insured,  otherwise  than  seaworthy, 
was  entitled  to  recover. 
Foreiini  Uwi.  ^^^  doctrine  established  by  the  laws  of  this  country  are 
and  opinion  of  not  Confined  to  it,  but  exists  as  well  in  all  the  maritime 

foreign  wnten  .       -»-«  r»       i        ,#-. 

on  this  subject.  Countries   in   Europe.     By  the   Code  de  Commerce,  every 

(a)  4  East,  590. 
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ship  is  to  be  visited  previous   to  her  setting  sail  on  her 
royage,  and  a  report  is  to  be  made  of  the  condition  in  which 
she  18  found.     A  modern  writer  (a)  on  this  subject  says. —  Code  dc 
*'  L'article  5225,  en  prescrivant  au  capitaine  d'un  navirc  de  ^"""«'^«^- 
commerce  le  devoir  de  faire  visiter  son  navire  avant  de  pren- 
dre charge,  aux  termes  et  dans  les  formes  presents  par  les 
reglements,  prescrit  aussi  aux  visiteurs  de  deposer  le  proces 
ferbal  de  visite  au  greffe  du  tribunal  de  commerce,  ou  il  en 
est  delivre  extraite  au  capitaine.    Cette  visite  a  evidemment 
pour  but  de  constater  Fetat  du  navire,  de  s'assurer  s'il  est  a 
meme  de  soutenir  la  navigation,  s*il  est  muni  de  tout  ce  qui 
lui  est  necessarie  pour  le  voyage  qu'il  doit  faire  ;  elle  se  fait 
avant  de  prendre  charge  afin  qu'on  puisse  recognaitre.l'etat 
da  navire  tant  a  Tinterieur  qu  a  Texterieur."     And  the  same 
writer,  speaking  of  the  Code  de  Commerce  Beige,  adds : — 
"  Dans  ce  noveau  code.  Tart  15,  livre  2,  titre  3,  droit  rem- 
phcer  Tarticle  225^  du  Code  de  Commerce  encore  en  vigeur; 
cet  article  portait :  'avant  de  prendre  charge  pour  un  voyage 
a  lexterieur,  le  capitaine  est  tenu,  a  la  requisition  et  aux  frais 
de  toutes  les  personnes  y  ayant  interet,  de  faire  examiner  par 
les  exports  jures,  etablis  a  cet  efTet  ou  nommes  par  le  juge, 
si  son  navire  est  pouvu  de  tout  ce  qui  est  neccssaire,  et  se 
trouve  en  etat  de  faire  le  voyage  !**  {a) 

In  the  ordinances  of  Louis  the  Fourteenth,  (6)  it  is  declared,  Uy  theordintn. 
that  decay,  waste,  or  loss,  which  happen  from  the  internal  SrjJJ^'"®""  , 

y  ,  .  XIV.  internal 

defect  of  the  insured  ship  shall  not  fall  upon  the  underwriter,  defect  is  to  be 
A  commentator  upon  these  ordinances,  has  gone  into  the  the  usiver? 
reason  and  principle  of  such  a  regulation,  and  has  shewn  the  Valines  corn- 
propriety  of  it.  (c)    He  sets  out  by  observing,  that  this  doc-  "^^^^  "P^"" 
trine  is  of  a  date  as  ancient  as  the  period  when  the  French  ordinances, 
treatise  called  **  Le  Guidon'  was  published,  which  was  about 
the  year  1661  ;  at  which  time,  as  appears  by  a  reference 
to  the  book  itself,  it  was  considered  as  a  settled  principle, 

(a)  See  **  Memoire  k  consulter  d'Anvers."    An  vers,  1841. 

sur  le  legalite    de    la   lisite  des  (5)    Ord.    of    Louis    14th.    tit. 

fiarires,  par  un  membre  de  Tan-  Insurance,  art.  12. 

cienDe  conuDission  libre  du  port  (c)  2  Val.  80. 
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that  losses  happening  from  causes  of  this  nature,  were  not  to 
The  like  law,  be  a  charge  on  the  underwriter,  (a)  The  same  author  has 
ces  of  Rotter-  also  shewn,  that  such  a  provision  is  adopted  in  favour  of  the 
Jntfterdain.  usurers  by  the  ordinances  of  Rotterdam  and  Amsterdam.  (6) 
After  stating  these  circumstances,  he  proceeds  to  say,  that 
when  a  ship  is  deemed  incapable  of  finishing  her  voyage,  the 
question  whether  this  event  is  a  charge  upon  the  under- 
writers depends  upon  another,  viz. ; — whether  it  happened  by 
the  violence  of  the  sea,  or  other  fortuitous  circumstances,  or 
whether  the  disability  proceeds  from  age  and  rottenness,  (c) 
This  will  be  determined  by  the  inquiry  which  was  made 
before  the  departure  of  the  ship,  in  order  to  judge  whether 
it  was  in  a  condition  to  perform  the  voyage  or  not ;  if  the 
latter  was  the  case,  the  assurers  ought  not  to  answer.  In 
another  part  of  this  work,  he  declares  that  the  indemnity  will 
be  void,  even  though  the  ship  has  been  examined  before  her 
departure,  and  declared  capable  of  performing  the  voyage ; 
since  the  event  has  clearly  shewn,  that  on  account  of  latent 
defects  it  was  no  longer  navigable  ;  that  is,  if  it  were  proved 
that  the  parts  of  the  ship  were  so  rotten,  weakened  and 
destroyed,  that  she  was  not  in  a  proper  state  to  resist  the 
ordinary  attacks  of  wind  and  sea,  inevitable  in  every  voyage, 
then  the  underwriters  are  discharged.  The  reason  is,  that 
the  examination  before  departure  extends  only  to  the  external 
parts,  because  she  is  not  unripped ;  at  least,  not  so  as  to  dis- 
cover the  interior  and  latent  defects,  (cQ  for  which  the  owner 
or  master  of  the  ship  continues  always  responsible,  and  that 
with  the  greater  justice,  because  they  cannot  be  wholly 
ignorant  of  the  bad  state  of  the  ship ;  but  supposing  them  to 
be  so,  it  is  the  same  thing,  being  indispensably  bound  to 
provide  a  *'  good  "  ship,  able  to  perform  the  voyage,  (e) 

(a)  C.  5,  art.  3.  the  doctrine  of  implied  conditions, 

(b)  2  Vol.  90,  140.  and  see  how  agreeable  the  above 

(c)  2  VaL  81.  doctrine  is  to  the  deciaions  in  the 
id)  1  Val.  654.     See  per  Lord  cases    already   quoted   of  Lee  v. 

Eldon,  in  Douglas  v.  Scougall,  4 ;      Beach ;    Munro  v.   Vandtm,  and 
Dow.  2699  ante,  p.  106.  some  others. 

Ce)  See  Roccus,  note  98,  u])on 
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The  opinion  of  this  learned  commentator  is  supported  by  ViUn's  opini- 
two  of  his  countrymen  of  the  greatest  note,  on  subjects  pf  ^p^^r  and 
this  description,  viz.,  Pothier  and  the  great  Emerigon.  Kmerigon. 

It  is  interesting,  as  well  as  instructive,  to  observe  from  the 
opinions. of  the  learned  Valin  in  the  passages  just  quoted, 
how  the  notions  of  the  early  foreign  writers,  and  the  rules, 
regulations,  laws,  and  ordinances  of  foreign  maritime  states 
in  ancient  times  coincide  in  so  remarkable  a  manner  with  the 
setded  decisions  of  the  Courts  of  Justice  of  this  country  upon 
thisancient  and  interesting  subject  of  contract.  This  similarity 
ean  have  sprung  up  between  them  only  by  the  fact  of  the 
earlier  administrators  of  the  law  of  this  country  looking  for 
information  and  guidance  in  such  subjects  to  the  writings  of 
these  learned  men  who  have  left  behind  them  so  many  proofs 
and  monuments  of  their  great  industry  and  researches :  and 
also  it  is  reasonable  to  suppose  that  this  accordance  between 
the  ancient  system  of  rules,  and  the  more  late  body  of  law 
which  has  been  by  degrees  made  on  the  subject  in  this 
country,  may  well  enough  be  as  much  owing  to  the  effect 
which  the  great  learning,  and  splendid  talents,  and  acute 
powers  of  reasoning  on  the  principles  of  the  subject  have  in 
each  case  (both  by  the  English  lawyers  and  the  foreign 
jurists)  out  of  the  same  materials  formed  a  structure  in  no 
very  great  degree  differing  the  one  from  the  other.  Thus 
Lord  Mansfield  himself  expresses  himself  in  his  judgment 
in  the  case  of  Pelly  v.  The  Royal  Exchange  Assurance 
Company  (a). 

His  Lordship  says,  **  from  the  nature,  object,  and  utility 
of  th  iscontract,  consequences  have  been  drawn,  and  a  sys- 
tem of  construction  established  upon  the  ancient  and  inac- 
curate form  of  words  in  which  the  instrument  is  conceived. 
The  mercantile  law  in  this  respect  is  the  same  all  over  the 
world.  For  from  the  same  premises  the  sound  conclusion  of 
reason  and  justice  must  be  universally  the  same.** 

And  Lord  Chief  Justice  Denmany  in  the  recent  case  of 
ShipioH  V.  T/iornlon  (6),  (which  has  been  alluded  to  before, 

(a)  1  Burr.  347.  (b)  9  A.  &  E.  314. 
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and  will  presently  be  mentioned  again  more  fully),  says,  that  a 
question  which  was  for  the  present  consideration  of  the 
Court,  **  must  turn  upon  the  nature  of  the  contract  between 
the  parties,  as  it  is  to  be  collected  from  our  own  books,  and 
from  those  foreign  laws  and  ordinances,  as  well  as  tlie 
writings  of  jurists  to  which  our  country  have  long  been 
accustomed  to  have  recourse  for  guidance  on  subjects  of  this 
nature.** 

We  have  now  considered  under  the  present  head  of  this 
subject,  what  was  meant  by  the  term  "  good,"  as  applied  to 
the  "  ship,**  and  have  mentioned  most  of  the  authorities,  as 
well  those  of  our  Courts  of  Law  as  the  opinions  which  are  to 
be  gathered  from  learned  and  foreign  writers,  which  have 
fixed  and  settled  the  rules  and  laws  which  are  binding  on 
the  assured  for  the  benefit  of  the  assurers  in  respect  to  the 
''  sufficiency"  and  "  goodness"  of  the  bottom  upon  which  they 
have  hazarded  their  risks,  and  shewn,  we  trust,  most  clearly, 
that  this  protection  of  tlie  underwriters  consists  almost  exclu- 
sively in  the  assumption  by  the  law,  that  in  every  instance, 
where  the  assured  and  the  underwriter  enter  into  the  con- 
tract of  insurance  on  '^  ship,"  or  the  '*  goods  on  board,"  for 
it  comes  to  the  same  thing,  for  if  the  ship  be  not  "  good"  and 
**  sufficient,"  the  goods  insured  are  lost  by  its  defects,  that  in 
every  instance,  where  a  policy  of  insurance  is  made,  there  is 
at  that  moment  (without  any  expressed  agreement)  an  implied 
warranty  on  the  part  of  the  assured  that  the  ship  be  sea- 
worthy, "  tight,  staunch  and  strong"  for  the  voyage  insured ; 
that  the  ship,  likewise,  be  properly  equipped  with  sails  and 
other  stores,  fit  for  navigating  the  ship  for  the  voyage  in 
question ;  that  she  have  -a  sufficient  crew,  and  a  master,  of 
competent  skill,  to  navigate  her :  and  1  may  conclude  now  this 
subject  in  the  words  of  Mr.  J.  Lawrence,  who  says  *'  the  con- 
sideration of  the  insurance  is  paid,  in  order  that  the  owner  of 
a  ship  which  is  capable  of  performing  her  voyage  may  be 
indemnified  against  certain  contingencies;  and  it  supposes 
the  possibility  of  the  underwriter's  gaining  the  premium  :  but 
if  the  ship  be  incapable  of  performing  the  voyage,  there  is 
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no  possibility  of  the  underwriter's  gaining  the  premium — and 
if  the  consideration  fail,  the  obligation  fails."  At  the  same 
time  it  is  to  be  borne  in  mind,  for  the  encouragement  and 
satisfaction  of  the  assured,  that  all  the  law  requires  of  them 
is  to  perform  their  part  of  the  contract  strictly,  as  to  the 
implied  warranty,  which  they  have,  previous  to  the  voyage, 
the  power  in  their  own  hands  to  do,  if  they  choose ;  the  law 
then  exempts  them  from  any  further  responsibility,  whatever 
may  happen,  because  there  was  a  bond  fide  contract  made  by 
the  assured,  and  the  law  will  not  be  too  captious  in  the  event 
of  loss,  to  find  reasons  for  discharging  the  assurers  from  paying 
to  the  insured  an  indemnity  for  their  loss. 

But  there  still  remains  a  further  subject  for  our  considera-  changing  the 
tion  on  this  head  of  "  the  good  ship,  &c.,"  without  which  it  '^^P' 
would  not  be  possible  to  leave  it  in  a  complete  state  of  illus- 
tration.   The  remaining  part  of  the  subject  relating  pecu- 
liarly to  the  **  ship,"  to  which  I  allude,  is  that  which  treats  of 
the  law  respecting  the  ''  changing  of  the  ship,"  which  is  an 
additional  duty  cast  upon  the  assured,  which  has  not  yet  been 
touched  upon.     It  was  stated  at  the  beginning  of  this  section 
that  in  order  to  make  the  insurance  effectual,  it  was  essential 
that  the  name  of  the  ship  should  be  stated  in  the  policy,  and 
that  with  the  exception  of  a  case  or  two  where  the  ship  had 
been  named  by  mistake,  and  the  identity  proved,  it  was  held 
to  be  sufficient:   and  although  the  policy   contains   these 
words,  '^  or  by  what  other  name  or  names  the  ship  may  be 
called,"  and  that  in  some  special  cases  insurances  have  been 
held  to  be  good,  and  no  doubt  are  when  made  upon  '^  ship 
or  ships"  coming  from  and  expected  to  arrive  at  a  certain 
port.    This  being  so,  generally  speaking,  the  assured  cannot  The  assured 
substitute  another  vessel  for  the  one  named  in  the  policy  at  JJJ^Mothw 
the  time  of  making  the  insurance,  for  the  underwriter  by  ^l^jp/of  the  on« 

^  ^   ^  •'     onginalljr  men- 

such   change   has   lost   ^e   advantage   of  ascertaining  the  tioucdand 

character  of  the  ship  substituted  for  the  one  first  offered  to  voiding  the 

him,  to  underwrite,  and  has  had  no  opportunity  to  exercise   >°*»^°ce* 

lijs  judgment  respecting  it,  as  well  as  the  premium  he  shall 

expect  to  receive ;  and  if  another  were  to  start  on  the  voyage 


140  Upon  the  Body^  Tackle^  ^c.  of  the  Ship,     [part  i. 

different  to  the  one  he  understood  to  be  the  subject  of  the 
insurance,  this  alters  in  toto  bis  speculation  about  the  insur- 
ance,  and  consequently  he  will  not,  by  law,  be  bound  by  his 
contract,  which  is  now  invalid :  inasmuch  it  relates  to  a  dif- 
ferent matter  to  which  he  had  agreed,  because  the  contract  he 
entered  into  with  the  assured  was  for  the  protection  of  certain 
''  goods"  on  board  a  particular  ship,  or  on  '^  the  particular 
ship  itself,"  and  it  is  clear  that  he  cannot,  in  case  of  a  loss 
arising,  be  held  to  his  contract,  which  has  without  his  know- 
ledge or  consent  been  entirely  made  a  different  one  to  that 
which  he  had  underwrote.  This  reasoning,  as  a  general 
theory,  seems  to  admit  of  no  doubt  whatever,  applying  as  it 
is  supposed  to  the  change  of  the  vessel  before  the  commence- 
ment of  the  voyage.  But  whether  in  the  case  of  a  tranship- 
ment rendered  absolutely  necessary  in  the  course  of  the 
voyage,  and  made  by  the  master  in  due  and  proper  execution 
of  his  duty,  the  underwriter  shall  be  considered  as  still  con- 
tinuing liable,  and  whether  likewise  for  extra  expenses 
attending  the  transhipment  as  an  increase  of  freight,  does 
not  appear  to  have  met  with  any  express  decision  by  the 
The  shipowner  Courts  in  this  country,  though  by  the  regulations  of  other 
if  bound  by  hit  countries  the  question  appears  to  have  been  settled.    It  is 

contract  to  ^  ^  *  *^ 

carry  the  goods  certain  that  by  the  contract  between  the  shipowner  and  the 

nation  in  his '  freighter,  the  shipowner  (and  the  master  as  his  agent)  is 

prot^wted^lw^  bound  to  carry  the  goods  to  their  destination,  if  not  pre- 

some  event  vented  from  doing  so  in  his  own  ship,  by  some  event  which 

over  which  he 

has  no  contioL  he  has  not  occasioned,  and  over  which  he  has  no  control 

**  The  master,**  says  Lord  Tenterden^  in  bis  book  on  Skip- 
ping (a),  *^  should  always  bear  in  mind,  that  it  is  his  doty  to 
convey  the  cargo  to  the  place  of  destination.  This  is  the 
purpose  for  which  he  has  been  entrusted  wuh  it,  and  this 
purpose  he  is  bound  to  accomplish  by  every  reasonable  and 
practicable  method."  Many  bad  consequences,  no  doubt, 
might  arise  from  relaxing  this  rule,  by  holding  out  tempta- 
tion to  the  shipowner  or  master  to  make  unnecessary  tran- 
shipment of  goods,  whereby  the  goods  themselves  run  the 

(a)  Page  321,  6th  edit. 
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risk  of  damage,  and  the  policy  of  insurance  may  become 
questioned.  But  Lord  Denman^  in  a  recent  case  of  Shipton 
▼.  Thornton  (a),  says,  "  that  after  all,  these  inconveniences 
seem  to  point  to  a  vigilant  examination  of  every  case  of  tran- 
ihipment  to  see  that  its  necessity  is  well  established,  rather 
than  to  decide  the  present  question :  and  that  this  must  turn 
npon  the  nature  of  the  contract  between  the  parties,  as  it  is 
to  be  collected  from  our  own  books,  and  from  those  foreign 
laws  and  ordinances,  as  well  as  the  writings  of  jurists,  to 
which  our  Courts  have  long  been  accustomed  to  have  re- 
course for  guidance  on  subjects  of  this  nature.**  • 

His  Lordship  then  observes,  "  that  there  seems  to  be  There  leems 
much  disagreement  in  foreign  ordinances  and  jurists  whether  ment infbS^ 
or  DO  the  master  is  bound  to  tranship,  or  whether  having  ^"^^^^ 
contracted  only  to  carry  in  his  own  ship,  he  is  not  absolved  muter  iiboimd 

..to  tranship  or 

trom  further  prosecution  of  the  enterprise  by  the  vis  major  not. 
which  prevents  him  from  accomplishing  it  in  the  literal  terms 
of  his  undertaking." 

I  propose,  in  the  first  place,  to  refer  to  the  opinions  and  i.  Opiniont  of 
writings  of  learned  jurists  upon  this  important  question,  and  onthesabject. 
to  some  of  the  ordinances  and  laws  of  other  maritime  and 
commercial  states. 

Malyne,  in   his  I^ex  Mercatoria  (6),  appears  to  be  of  Maljne. 
opinion  that  the  assured  may,  for  a  sufficient  reason,  shift 
the  goods  from  one  ship  to  another,  so  as  to  be  delivered 
according  to  the  charter-party,  and   the   underwriter  will 
continue  liable,  for  he  says,  **  It  sometimes  happens  that 
upon  some  special  consideration,  this  clause,  forbidding  the 
transferring  of  goods  from  one  ship  to  another,  is  inserted  in 
policies  of  insurance,  because  in  time  of  hostility  or  war 
between  princes,  it  might  be  unladen  in  such  ships  of  con- 
tending princes,  by  which  the  adventure  would  be  increased. 
But  according  to  the  usual  policies,  which  are  made  gene- 
rally without  an  exception,  the  assurer  is  liable  thereunto : 
for  it  is  understood  that  the  master  of  a  ship  would  not, 

(a)  9  A.  &  £.  314.  (Jf)  Mai.  Lex.  Merc.  118. 
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Late  Mr.  J. 
Park. 


Mollo^  says,  if 
the  ship  be 
chanecn,  ex- 
cept by  agree- 
ment, the 
und^rwritert 
are  discharged. 


Roccas. 


Santemaand 
Stracca  con* 
firm  Roccns* 
opinioQ. 


without  some  good  and  accidental  cause,  put  the  goods  from 
one  ship  to  another,  but  would  deUvcr  them  according  to  the 
charter-party  at  the  appointed  place.**  The  late  Mr.  J. 
Park  observes  upon  this  passage,  in  his  own  treatise  (a), 
*'  that  the  reason  given  by  Malyne  in  support  of  his  position, 
is  by  no  means  satisfactory,  nor  is  it  well  founded  in  point  o^ 
experience:  neither  has  he  adduced  a  single  authority  to 
corroborate  the  opinion  advanced.  Indeed/'  he  says,  ^*  the 
whole  current  of  authority  turns  the  other  way,  at  least  as 
far  as  I  have  been  able  to  trace  it.'*  MoUoy  has  said,  that  if 
goods  are  insured  in  such  a  ship,  and  afterwards  in  the 
voyage  she  becomes  leaky  and  crazy,  and  the  supercargo  and 
the  master,  by  consent,  become  freighters  of  another  ship  for 
the  safe  delivery  of  the  goods,  and  then  after  she  is  loaded 
the  second  vessel  miscarries,  the  assurers  are  discharged. 
It  is  true,  the  sentence  proceeds  thus :  '*  If  these  words  be 
inserted,  namely,  the  goods  laden  to  be  transported  and 
delivered  at  such  a  place  by  the  said  ship,  or  by  any  other 
sliip  or  vessel  until  they  be  safely  landed,  the  assurers  must 
answer  for  the  misfortune.'* 

This  opinion  is  confirmed  by  foreign  writers.  Roccus 
writes,  **  Merces  si  eadem  navigatione  transferantur  de  una 
navi  in  aliam,  et  si  novissime  navis  ubi  merces  tranfuss^ 
fuerunt,  deperdater,  tunc  est  inspicienda  forma  assecura- 
tionis,  in  qu&,  si  fuit  dictum,  quod  assecurator  merces  'quae 
sunt  in  tali  navis  tunc  assecurator  non  tenetur,  eo  quod  men- 
tionem  fecit  in  assecuratione  de  tali  navi.  Et  ratio  est,  quia 
non  par  est  ratio  assecurationis,  quando  merces  devehunter 
in  un&  navi  et  quando  in  altera,  immo  solet  id  principaUter 
comiderari  inter  ipsos  assecuratores  cum  una  nafnt  sit  magis 
fortis  quam  alia''  (6) 

Roccut  is  corroborated  by  several  foreign  writers  (c)  upon 
this  branch  of  jurisdiction,  which  seems  so  contrary  to  good 
policy,  and  calculated  to  make  the  master  and  crew  quit  the 
vessel  and  let  iier  be  lost,  the  consequence  of  which  must 


(a)  Park  Ins.  613. 

(6)  RoccuB  de  Astec.  No.  28. 


(e)  Santerna  de  Assecur.  n.  35. 
Stracca  and  others,  n.  10. 
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invariably  fall  on  the  assurers  in  the  shape  of  a  total  loss. 
And  we  shall  afterwards  see  that  a  clause  is  inserted  in  the 
usual  policies,  that  the  assured,  their  factors,  servants,  or 
assigns,  may  sue,  labour,  and  travel  for,  in  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and 
ship,  &c.,  without  any  prejudice  to  the  insurance,  and  it 
must  be  clear,  in  cases  where  it  is  possible,  the  readiest  mode 
to  save  the  property  would  be  transferring  it  to  another 
bottom,  to  the  charges  of  which,  the  clause  goes  on  to  say, 
they  (the  assurers)  undertake  to  contribute  each  in  propor- 
tion of  his  sum  insured  therein. 

But  it  appears  that  from  the  following  authorities,  in  case  Bat  in  ca«es  of 
of  necessity,  the  master  is  at  liberty  to  tranship,  where  the  mMtwis'iu** 
transhipment  can  only  be  made  at  a  higher  rate  of  freight,  Wtwrtytotran- 
and  by  the  French  law  it  becomes  an  average  loss,  and  in  the 
case  of  insurance  must  be  borne  by  the  underwriters. 

By  the  Rhodian  law  (a),  the  laws  of  Oferon  (6),  and  the  i.  The 
ordinances  of  Wisbuy{c\  the  master  was  at  liberty  but  not  2.  Laws  of  ^ 
bound  to  tranship.  ?' Uws  of 

By  the  old  French  ordinances  the  master  was  oblifi^ed  to  Witbay. 

J  ,,  ^  ,         .  .  ®       ,.     4.  Old  French 

do  80.    "  riin  cas  que  le  vaisseau  ne  puisse  este  racommode,  ordinances, 
iemaistre  sera  oblige  den  louer  incessamment  un  autre" (cf). 

Upon  these  ordinances  it  was  maintained,  however,  by  5.  Pothier, 
PMier  {e)  and  Valin  (/),  that  it  was  imperative  upon  the  Emeri^n. 
master;  Emerigon(g),  on  the  other  hand,  insisted  that  the 
duty  was  cast  upon  him  as  the  agent  of  the  freighters :  and  New  French 

Code 

the  same  view  is  adopted  by  the  modern  French  Code  (A). 
By  the  French  ordinances  (t)  and  the  Code  de  Commerce^  French  ordi- 


(a)  Pkrdesms  CoUection  de  lots 
Miritimes,  torn.  1,  p.  256,  c.  vi, 
1.42. 

(b)  Id.  torn.  1,  p.  325,  c.  viii. 
art  4. 

(c)  Id.  torn.  1,  p.  472,  c.  zi,  art. 
19. 

(d)  liv.  iii.  tit.  iii. 

(e)  (EwrrcB,  torn.  2,  p.  394,  ed. 
2,  (1781).  Contrats  de  Louages 
Mahtimet,  part  1,  Charter-partie,  1, 


8.  3,  art.  2,  93,  num.  68. 

(/)  Nouveau  Commentaire  sur 
rOrdinance  de  la  Marine,  lib.  iii., 
tit.  iii.,  (Du  Fret  ou  Nolls,)  art.  ii. 
(torn.  1,  p.  651,  ed.  1766.) 

(g)  Traits  des  Assurances,  torn,  i, 
p.  423,  ed.  1827,  ch.  zii,  8. 16. 

(A)  Liv.  ii,  tit.  8. 

(t)  Emer.  Traits  des  Assur.  c.  xii., 
8. 16. 
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^^^jTo  ^"^  according  to  the  decisions  in  America,  the  shipowner  is 
meree,  tnd  bj  entitled  to  charge  the  cargo  with  the  increased  freight,  and 
America.  ^^   ^^  ^^^  ^^  insurance   it  must  be  made  good  by  the 

assurers  (a). 
By  Lord  Ten-        ^^'^  Lord  Tenterden^  in  his  book  on  Shipping  {b\  adopts 
terden  mhis      xkX^  principle,  and  refers  to  the  ordinances  of  Antwerp  and 

book  on  Smp-  sr  %r  ,       .  . 

piiigp  referring   Rotterdam^  and  other  authorities,  and  says,  *'  If  by  reason  of 

Ordinances  of    the  damage  done  to  the  ship,  or  through  want  of  necessary 

^^JJJ2^     materials,  she  cannot  be  repaired  at  all,  or  not  without  great 

loss  of  time,  the  master  is  at  liberty  to  procure  another  ship 

to  transport  the  cargo  to  the  place  of  its  destination.**    The 

question  in  the  case  of  Shipton  y.  Thornton  (c),  to  which  I 

have  alluded,  was  whether,  where  goods  shipped  under  a  bill 

of  lading  in  a  general  ship,  which  was  prevented  from  com- 

Where  a  ship    P^^^ing  the  voyage  in  consequence  of  damage  occasioned  by 

was  prevented  tempest,  the  master  was  bound,  if  he  had  an  opportunity,  to 

from  complet-      ^  i  •     • 

ing  the  voyage,  forward  the  goods  by  some  other  conveyance  to  their  place 
ule  sea.*^  ^    ^^  destination,  and  the  Court  of  Queen*s  Bench  held  that  he 


Q^^^^^Bench  ^**'  ^*  ^"^  '*^'  *'  liberty  to  do  so  at  the  same  rate  of 
held,  that  the  freight ;  and  that  if  the  goods  arrived  at  their  place  of  desti- 
libertTtotran-  nation  by  such  other  conveyance,  the  shipowner  was  entitled, 
^^samerate  ^"  *^®  freighter  receiving  the  goods,  to  the  whole  of  the 
1[^***S***^f  f^^'g"*'  originally  contracted  for,  although  by  the  second  con- 
destination,       veyance  the  goods  were  carried  at  a  lower  rate  of  freight.'* 

The  reader  is  referred  to  the  very  elaborate  judgment  deli- 
vered by  Lord  Chief  Justice  Denman,  in  which  the  opinions 
of  the  foreign  jurists,  and  the  laws  of  foreign  countries,  are 
fully  laid  down  by  the  Court.  In  giving  judgment  on  this 
case,  it  was  unnecessary  for  the  Court  to  give  any  opinion  as 
to  what  the  effect  would  be  if  the  transhipment  could  have 
been  made  only  at  a  higher  rate  of  freight,  neither  did  it  pass 
any  opinion  on  the  effect  this  would  have  had  on  the  contract 
The  master  is  of  insurance.  Lord  Denman  says,  "  It  must  never  be  for- 
fm^e^'oiroer    EPHen,  that  the  master  acts  in  a  double  capacity :  as  agent  to 

(a)  Code    do  Commerce,  3S0;  (6)  Abb.  part  4,  c.  4»  p.  320, 

and  Chancellor  Kent's  Comment.      6th  edit. 
3  Com.  212.  (c)  9  A.  &  £.  314. 
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tbeowneTi  as  to  the  ship  and  freight,  and  agent  to  the  mer-  as  he  u  to  the 
chant  as  to  the  goods ;  these  interests  may  sometimes  conflict  pecting  the 
with  each  other,  and  from  that  circumstance  may  have  arisen  ^^^^^' 
die  diffictilty  of  defining  the  master's  duty  under  all  circum- 
stances, in  any  but  very  general  terms*    The  case  now  put 
iupposes  an  inability  to  complete  the  contract,  in  its  original 
terms,  in  another  bottom,  and  therefore  the  owner's  right  to 
tnnship  will  be  at  an  end ;  but  still,  all  circumstances  consi- 
dered, it  may  be  greatly  for  the  benefit  of  the  freighter  that 
the  goods  be  forwarded  to  their  destination  even  at  an 
increased  rate  of  freight,  and  if  so,  it  will  be  the  duty  of  the 
Baster  as  his  agent  to  do  so.    In  such,  the  freighter  will  be 
boond  by  the  act  of  his  agent,  and,  of  course,  for  the  increased 

freight.'' 
And  this,  according  to  the  French  ordinances,  and  the 

nde  in  America  would,  we  have  already  seen,  have  to  be 
kmie  by  the  underwriters  in  the  case  of  an  insurance. 

Besides  this  case  of  Shipton  v.  Thornton,  which,  though 
Bot  containing  a  decision  on  the  subject  of  insurance,  may 
duow  a  little  light  upon  it;  should  such  a  case  of  insurance 
ttiie  under  similar  circumstances,  and  at  any  rate  the  autho- 
rities quoted  by  the  Court  have  gone  a  long  way  to  negative 
what  Mr.  J.  Park  says  in  his  Treatise  on  Insurance  ;  as  far  as 
his  researches  had  gone,  the  amount,  of  authorities  leant 
sgainstthe  principle  and  policy  of  transhipment  in  case  of  ne- 
cenity  (a) :  there  are  two  other  cases  only  that  are  to  be  found 
10  oar  books ;  and  the  first  is  the  case  of  Dick  v.  Barrett  {b), 
and  Mr.  J.  Park  again  says  **  this  case  is  not  expressly  in  point, 
though  it  seems  to  decide  it"  (c).    It  was  an  action  on  a  policy  The  plaintiff 
of  insurance  which  was  tried  before  Lord  Chief  Justice  Lee,  ship  he  should 
at  Guildhall    The  plaintiff  had  insured  "interest  or  no  aToR^L 
mterest"  in  any  ship  he  should  come  in  from  Virginia  to  !*'^*^®^°V 

^  ,  interest.     The 

Lombm,  Beginning  the  adventure  on  his  embarking  on  ship  he  s«ls  in 
board  such  ship ;  the  money  to  be  paid  though  his  person  i^"^^  ' 
should  escape,  or  the  ship  be  retaken.    He  embarked  in  the  ^^^^^; 

(a)  Fkrk  Ins.  613.       ib)  2  Strange,  1248.       (c)  Park  Ins.  617. 
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Imt  tlie  fint       Speedwell;  but  she  springing  a  leak  at  sea^  be  went  on  board 
the  master  ii     the  Friendship,  and  arrived  safe  in  London  ;  but  the  Speed- 
**  well  was  taken  after  he  left  her.      And  now  in  this  action 

against  the  underwriters,  the  latter  was  held  liable ;  for  the 
insurance  is  on  the  ship  the  plaintiff  set  out  in,  and  had  that 
got  safe  home,  and  the  other  been  lost,  be  could  not  have 
recovered  upon  the  ground  of  his  having  removed  his  person 
into  tha(  ship  in  the  middle  of  the  voyage. 

The  next  case  is  that  of  Planiamour  v.  Staples  {a),  which 
is  quite  in  point,  to  shew  that  where  a  transhipment  had 
taken  place  into  a  second  ship,  the  assured  were  held 
entitled  to  recover  an  average  loss  when  the  second  ship 
was  afterwards  captured,  and  with  all  her  cargo  since 
condemned.  The  plaintiffs  were  merchants  at  Geneva, 
and  on  their  own  account  and  risk,  by  means  of  their  agents 
at  Marseilles,  were  interested  in  bullion,  and  goods,  and  mer- 
chandises shipped  there  on  board  the  ship  Duras,  consigned 
to  the  plaintiffs'  correspondents  at  Pondicherry,  with  direc- 
tions to  barter  or  sell  the  same  on  their  account,  and  to  make 
the  returns  on  the  same  to  Europe  in  other  goods,  the  pro- 
duce or  manufacture  of  India.  The  plaintiffs  were  also 
interested  in  the  said  ship  Duras.  The  ship  Duras  sailed 
from  Frante  on  the  voyage  insured  in  June,  1776;  and  in 
the  outward  bound  voyage  was  by  bad  weather  totally  lost  at 
the  isles  of  France,  in  April,  1777.  The  goods  on  board 
sustained  damage,  but  great  part  of  the  bullion,  and  a  cm- 
siderable  part  of  the  goods  were  saved,  and  without  any 
authority  from  the  underwriters,  sent  forward  in  another 
ship  to  the  pluntiff 's  correspondents  at  Pondicherry,  who 
received  and  disposed  of  the  same,  and  under  the  plaintifi' 
orders  invested  the  produce  in  other  goods,  the  produce  or 
manufactory  of  India,  aad  shipped  the  same  on  the  plaintiffs 
account  on  board  a  ship  called  the  **  Pere  deFamiUe^  bound 
to  France.  The  Pere  de  Famille  sailed  from  Pondicherry 
in  August,  1778,  and  in  the  course  of  her  voyage,  was  con- 

(a)  If.  22  Geo.  3,  B.  R.  1  T.  R.  611,  note  ((0»  3  Doug.  1. 
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demned  at  the  Isles  of  France,  as  unfit  to  proceed  to 
Europe;  whereupon  the  plaintiffs'  goods  were  put  on  board 
another  ship,  caHed  the  '*  Louisa  Elizabeth,*'  bound  for 
France:  which  ship,  with  the  plaintiffs'  goods  on  board, 
laOed  for  France,  and  was  afterwards  taken  by  an  English 
privateer,  and  has  since,  with  all  her  cargo,  been  condemned. 
On  the  29th  August,  several  of  the  underwriters  on  the 
policy  signed  a  memorandum  thereon,  whereby  they  agreed 
to  nm  the  risk  on  the  goods  saved  as  aforesaid,  in  any  other 
''sbip  or  ships,"  until  their  safe  arrival  in  France:  but 
vhich  agreement  the  defendant  and  several  others  of  the 
imderwriters  refused  to  sign,  or  give  their  consent  to  it  The 
defendant  hath  paid  the  whole  of  the  average  loss,  occasioned 
by  the  loss  of  the  ship  Duras,  and  by  the  damage  of  the 
pluntifis'  goods  then  on  board.  By  the  capture  of  the  ship 
Lomsa  Elixabeth,  and  of  the  goods,  the  plaintiffs  sustained  a 
loss  of  IS/.  2s.  9d.  per  cent,  on  the  sum  subscribed  on  the 
said  policy,  which  has  been  paid  by  all  the  underwriters  who 
agned  the  memorandum  of  29th  August,  1778.  The  ques- 
tion for  the  opinion  of  the  Court  was,  whether  the  defendant 
was  to  pay  the  said  loss  of  121.  2s.  9d.  per  cent,  which  the 
plaintiffs  had  so  sustained  by  the  capture  and  condemnation 
of  the  ship  Louisa  Elizabeth  and  her  cargo ;  or  if  not,  are 
they  entitled  to  any,  and  what  return  of  premium.  Lord 
Mansfield — ''  There  is  not  a  particle  of  doubt*  The  only 
question  is,  whether  the  shipping  to  Europe  was  necessary 
to  the  salvage.  It  is  admitted  that  the  defendant  is  liable 
upon  the  voyage  to  Pondicherry,  though  the  goods  were 
conveyed  in  another  ship :  therefore  that  circumstance  makes 
00  difference.  The  sale  of  the  cargo  is  also  admitted  to  be 
necessary.  Then  how  were  the  proceeds  to  be  admitted  to 
Europe?  What  was  the  best  way  of  getting  home  the 
flK>ney  for  the  benefit  of  the  assured  and  assurers  ?  Beyond 
all  doubt  the  best  way  was  to  invest  it  in  other  goods. 
Therefore,  that  being  done  which  was  the  best  to  be  done, 
the  underwriters  are  liable."  Buller,  J. — **  There  is  no 
case  which  expressly  decides  that  the  captain  may  invest  the 

h2 
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produce  of  the  goods  saved.**  But  in  the  case  of  Mills  y. 
Fletcher  {a\  it  was  decided,  that  the  captain  has  a  general 
power,  and  is  bound,  in  duty,  to  do  the  best  for  all  con- 
cerned.   Postea  to  the  plaintiffs. 

I  may  venture  to  make  an  observation,  with  respect  to  this 
case,  and  the  previous  one  of  "  Shipton  v.  Thornton/*  in 
which  Lord  Dentnan  says,  "  the  captain  is  agent  for  the 
owners  of  the  goods,  as  well  as  of  the  owner  of  the  ship  in 
respect  to  ship  and  freight,  and  therefore  it  would  appear 
probable  that  had  there  been  a  question  in  the  latter  case 
respecting  an  assurance,  after  a  loss  had  happened  of  the 
second  ship,  and  of  the  goods  into  which  they  had  been 
transhipped,  in  the  same  manner  as  in  the  case  of  Planiamour 
V.  Staples,  the  underwriters  would  be  liable,  on  the  principle 
'  that  the  master's  duty  called  upon  him  to  do  every  thing 
that  was  the  best  for  all  concerned.*" 


SECTION  VL 

BEGINNING  THE   ADVENTURE  UPON  THE  SAID  GOODS^   ETC. 

The  head  of  this  sixth  section  includes  that  portion  of  the 
policy  which  states  the  time  at  which  the  risk  commences 
both  on  the  said  ''ship,"  and  the  said  ''goods**  laden  on 
board,  and  when  they  end :  viz.,  "  Beginning  the  adventure 
upon  the  "  said  goods  and  merchandises,**  from  the  loading 
thereof  aboard  the  said  ship,  at  ,  upon  the  said  ship, 

&c.  ,  and  so  shall  continue  and  endure  during  her  abode 
there  upon  the  said  ship,  &c.  And  further,  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  arrive  at  ,  up<»i  the 

said  ship,  &c.,  until  she  hath  moored  at  anchor  in  good 
safety,  and  upon  the  goods  and  merchandises,  until  the  same 
be  there  discharged  and  safely  landed.** 
1.  The  time  at      In  most  of  the  commercial  countries  abroad  it  is  particu- 

wlddi  the  riik  ' 

(a)  Doug.  23f. 
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briy  expressed,  either  in  their  ordinances  or  in  the  policies,  commences  on 

**  the  ffoods*'' 

"that  the  risk  of  the  assurers  shall  commence  the  moment 
the  goods  quit  the  shore/'  and  the  assurers  not  only  run  the 
risk  in  the  ship  named  in  the  policy,  but  also  in  the  boats 
and  lighters  that  shall  be  employed  in  carrying  the  goods  on 
board.  The  custom  is  said  to  be  difTerent  in  this  country : 
for  the  English  policies  expressly  declare  that  the  adventure 
shall  begin  upon  the  goods  "  from  the  loading  thereof  on 
board  the  said  ship.**  This  is  the  usual  form  in  the  printed 
policies  used  by  private  underwriters;  but  every  underwriter, 
if  he  chooses,  may  take  upon  himself  the  risk  of  the  goods 
from  the  shore  to  the  ship.  I  believe  that  it  is  not  at  all  rare, 
with  respect  to  companies,  and  in  cases  of  voyages  to  the 
EmI  Indies  or  China^  where  there  is  difficulty  in  putting 
valuable  goods  on  board  safely.  I  have  met  with,  in  declara- 
tions on  policies,  many  instances,  and  I  have  no  doubt  on  the 
practice;  but  it  all  depends  upon  the  words  used  whether 
the  risk  to  the  ship  is  to  be  as  well  as  from  the  ship. 

There  is  a  very  recent  instance  of  this  in  the  case  of 
Sutherland  v.  Praii  (a),  (which  has  been  referred  to  often  (A),) 
vbich  was  an  insurance  made  by  the  plaintiff  with  the  Gene 
ral  Maritime  Assurance  Company ^  "  at  and  from  Bombay  to 
London^  with  leave  to  call  nt  all  ports  and  places,  on  either 
aide  and  at  the  Cape  of  Good  Hope,  including  the  risk  of 
craft  to  and  from  the  vessel,  upon  any  kind  of  goods,  &c.** 

I  will  mention  another  instance  in  the  important  case  of 
RoMx  r.  Salvador ;  the  declaration  is  at  length  reported  in 
Mr.  Scotfs  Reports  (c).  ''  The  case  (upon  the  writ  of  error 
from  the  Common  Pleas)  stated  that  the  action  was  on  an 
iosuFanoe  on  goods,  per  the  General  La  Fayette,  and  other 
'ship  or  ships,'  at  and  from,  among  other  ports  or  places 
ifl  the  Pacific  Ocean,  Valparaiso,  to  any  port  or  ports  in 
France  and  the  United  Kingdom  of  Great  Britain,  with 
leave  to  touch  and  trade  at  any  place  in  America,  or  any- 
where else,  to  make  all  transhipments,  and  including  the 

.«j   1 1  M.  &  W.  297.  (6)  AfUv,  pp.  1*%33.  (c)  4  Scolt,  I. 
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risk  of  craft  to  and  from  the  vessel  or  vessels."    And  I  have 
little  doubt  that  in  this  country  the  insertion  of  this  clause 
by  the  assurers,  in  the  case  of  companies  is  not  at  all  rare. 
At  all  events,  with  regard  to  the  conclusion,  it  appears  in  all 
a.  Continuanoe  ^^^^^  ^  preserve  the  same  form,  viz.,  "  and  shall  continue 
ofrak  on  the     (iH  the  goods  are  safely  landed."    And  so,  where  ships  can- 
not come  close  to  the  quay  to  unload,  the  underwriters  are 
liable  for  the  risk  of  the  goods  being  carried  in  boats  to  the 
3  Od  the  bodj  shore.     The  risk  upon  the  body  of  the  ship  is  "  at  and  from, 
^'        &c.  ,  upon  the  said  ship,  and  so  shall  continue  and 

endure  until  the  said  ship  shall  arrive  at,  &c.,  » 

and  hath  there  moored  at  anchor  twenty-four  hours  in  good 
safety  "  (a). 

When  the  insurance  is  made,  indeed,  on  the  homeward 
voyage,  the  beginning  of  the  adventure  is  sometimes  stated 
to  be  **  immediately  from  and  after  her  arrival  at  the  port 
abroad  ;**  at  other  times,  "  from  the  departure  ;**  and,  in 
short,  it  depends  entirely  upon  the  inclinations  of  the  assured 
expressed  in  the  contract. 

And  when  the  words  ''at  and  from"  a  given  place  are 
used  in  a  policy  of  insurance,  the  risk  is  always  understood 
to  commence  from  the  time  of  the  ship's  first  arrival  at  that 
place.  And  in  an  action  upon  an  insurance  before  Lord  C.  J. 
Hardwicke,  it  was  held  that  the  words  "at  and  from  Bengal 
to  England^**  meant  the  ship's  first  arrival  at  Bengal;  and 
it  was  agreed  that,  when  such  words  are  used  in  policies, 
first  arrival  is  always  implied  and  understood  (6) :  and  the 
commencement  of  the  voyage  is  sailing  from  port  (c). 
Caief  onder  The  Jirsi  class  of  cases  to  which  I  shall  refer  on  this 

thif  "be^L"  u  iignjw  i^fg  those  upon  which  the  Court  have  put  a  construc- 
tion upon  the  attaching  of  the  policy,  and  of  the  commence- 
ment *and  duration  of  the  risk. 

The  first  case  to  be  mentioned  is  an  anonymous  one  (</), 
in  the  reign  of  James  the  Second,  but  is  from  a  reporter  of 

(a)  1  Maf^ens,  47.  Ad.  1011. 

(6)  1  Atk.  548.  (d)  Skinner,  243. 

(c)  Graham  f>.    Barrel,    5  B.  & 
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rery  good  authority.    A  policy  of  insurance  shall  be  con-  Wbenanolioy 
strued  to  run  until  the  ship  shall  have  ended,  and  be  dis-  fromA^to B., 
charged  of  her  voyage;  for  her  arrival  at  the  port  to  which  timiStm°S^ 
she  was  bound  is  not  a  discharge,  till  she  is  unloaded.  And  it  f^P  "  un- 

lotidod. 

was  so  adjudged  by  the  whole  Court,  upon  a  demurrer. 

This  decision  may  be  very  proper  in  a  case  so  general  as 
this,  but  in  all  instances  where  the  usual  clause  is  adopted, 
"and  till  the  ship  shall  have  moored  at  anchor  in  good 
safety,**  the  underwriter  on  the  '^  ship'*  would  continue  liable 
for  accidents  at  the  port  no  longer  than  ^^  the  twenty-four 
boors."  With  respect  to  the  continuation  of  the  risk  upon 
the  goods,  which  the  underwriters  undertake  to  be  answer- 
able for  till  the  said  goods  be  safely  landed,  by  many  foreign 
ordinances  the  number  of  days  in  which  the  assured  are  to 
onload  their  goods  is  stipulated  ;  but  in  this  country  there  is 
00  such  stipulation :  the  owners  of  the  goods  being  left  to 
take  them  away  at  their  discretion,  so  long  as  there  is  no 
onreasonable  delay ;  some  cargoes,  no  doubt,  will  take  more 

time  to  unload  than  others. 

t 

In  the  case  of  Noble  v.  Kennoway  (a),  where  goods  in- 
sured to  the  coast  of  Labrador ^  "  till  safely  landed,**  they 
were  kept  on  board  a  long  time  after  the  ship's  arrival — this 
being  the  "  usage"  of  the  trade  at  that  place — the  risk  con- 
tinued. 

It  has  been  observed  above,  that  where  the  ship  cannot 
come  near  the  quay  in  order  to  unload,  in  such  cases  the 
underwriters  must  continue  liable  for  the  risk  of  carrying  the 
goods  in  boats  to  the  shore.     But  in  a  case  of  Sparrow  v. 
CarruiAers  (6),  where  the  owner  of  the  goods  brought  down  Bat  when  the 
his  own  lighter,  and  received  the  goods  out  of  the  ship,  and  hkroo^^iT^ 
before  they  reached  land  an  accident  happened,  whereby  the  Ws  own  lighter, 
goods  were  damaged,  a  special  jury  of  merchants,  under  the  writers  are 
direction  of  Lord  Chief  Justice  Lee,  found  that  the  under- 
writers were  discharged,  although  the  insurance  was  upon 
"  goods  to  London,  and  till  the  same  shall  be  safely  landed 
there.** 

(41)  Doug.  510.  (b)  2  Strange,  1236. 
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Bntwherathere  But  when  there  is  an  "  usage,**  in  a  particular  trade, 
to  take  the  to  take  the  goods  on  shore  in  pubUc  lighters,  the  under- 
^^^{^  *  writers  were  held  liable  for  an  accident  which  happened  to 
^dlmrritm  ^^^  goods  on  board  the  lighter.  This  was  the  decision 
were  held         in   the  case  of  Hurry  and   others  v.   Royal  Exchange 

liable  for  an         --  .  f  %s 

acddent  to  the  Company  (a).  And  in  the  case  of  Stewart  v.  BeU  (6),  where 
mods  m  the  ^|^^  goods  insured  were  destined  to  a  particular  place  in  an 
island,  and  the  usual  course  was  for  the  ship  to  proceed 
to  an  adjoining  port,  and  there  tranship  the  goods  into  the 
shaUops,  but  no  information  was  given  of  this  circumstance 
to  the  underwriters,  it  was  held  that  they  were  liable  hr 
a  loss  which  happened  to  the  goods  after  they  had  been  put 
on  board  the  shattops*  And  in  the  case,  also,  of  Mathie 
V.  Potts  (c),  which  was  an  insurance  of  goods  on  board,  from 
Nassau  to  Campeachy  and  back,  ''till  discharged  and 
safely  landed,**  the  ship  having  sailed  to  Campeachy,  and 
having  arrived  off  that  port,  made  signals  for  launches 
to  come  out,  into  which  the  goods  were  put  for  the  purpose 
of  being  run  ashore :  the  Court  thought  the  goods  weie 
protected  by  the  policy,  while  on  board  the  launches,  sudi 
being  the  ''  usual**  method  of  carrying  on  that  trade. 

But  where  in  the  case  o{  Strong  v.  Natallyid),  goods  had 
been  put  on  board  a  lighter  in  the  usual  way,  and  brought  to 
a  wharf  belonging  to  the  plaintiff  in  the  afternoon,  but  id 
consequence  of  the  roughness  of  the  weather  could  not  be 
landed  that  evening;  the  lighterman,  finding  he  could 
not  land  the  goods,  asked  the  plaintiff  whether  he  should 
stay  to  see  the  cargo  landed.  The  plaintiff  said  he  need  not 
do  so,  for  he  would  see  to  the  landing  himself.  Accordingly 
the  lighterman  left  the  cargo  alongside  the  wharf.  In  the 
course  of  the  night,  the  lighter  was  sunk,  by  unavoidable 
accident,  and  the  goods  were  lost  The  Court  held  that 
*'  the  underwriters  were  discharged,  the  plaintiff  having  taken 
the  goods  into  his  own  possession  before  they  were  landed. 


(a)  2  B.  &  P.  430.  (c)  3  B.  &  P.  23. 

(6)  5  B.  &  A.  238.  (cO  1  N.  R.  16. 
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having  the  complete   control  over  them,  and  renounced 
all  benefit  under  the  policy.*' 

When  the  policy  is  on  "  the  ship/*  I  have  observed  (a),  Whop  « policy 
with  the  usual  clause,  *^  till  the  ship  shall  have  moored  be  moored  at 
at  anchor  twenty-four  hours  in  good  safety,"  the  underwriters  ft^J^jSi'^*^' 
win  not  be  liable  for  any  loss  which  takes  place  after  the  Mf^ty,"  the 

.  1       *i  undorwriterB 

expiration  of  the  twenty-four  hours.  This  principle  of  law,  was  are  not  liaUe 

lettled  by  a  case  of  Lociyer  and  otJiers  v.  Qffley  (6),  which  the  expiration 

wuan  action  on  a  policy  of  insurance  on  "the  ship  Hope,  ^^^^^^^ 

bom  Hamburgh  to  London/*    At  the  trial  before  Mr.  J.  fequenceoftho 

.     .        barratry  of  the 

Bulkr,  at  GuildhaU,  the  verdict  was  found  for  the  plaintiff*,  master  which 
nbject  to  the  opinion  of  the  Court  upon  the  following  case :  during^ 
''that  the  plaintiff's  were  interested  in  the  ship  to  the  amount  ^X*S«- 
of  the  sum  insured,  that  the  master  had  in  the  course  of  the 
mige  committed  barratry  by  smuggling  on  his  own  account, 
bjr  hovering  and  running  brandy  on  shore  in  casks  under  sixty 
galloos :  that  on  the  1st  September,  1785,  the  ship  arrived  in 
afety  at  her  moorings  in  the  river  Thames,  and  remained 
there  in  safety  till  the  27th  of  the  said  month  o(  September, 
vhen  she  was  seized  by  the  revenue  officers,  for  the  smuggling 
before  stated:  about  three  weeks  after  the  seizure,  the 
plaintiffs  informed  the  underwriters  thereof;  and  that  they 
would  hold  them  liable  on  the  policy :  that  on  the  20th 
October,  the  plaintiffs  presented  a  petition  to  the  com- 
missioners of  his  Majesty's  Customs,  in  which  the  whole 
Uame  (which  was  the  truth)  attached  to  the  captain,  and 
praymg  that  their  vessel    might    be    restored  on  paying 
tomething  to  the  seizing  officer.    The  answer  was  "  that 
the  prosecution  must  proceed,  as  the  ship  had  been  guilty  of 
a  gross  violation  of  the  laws,  but  the  owners  should  be 
It  liberty  to    compound    according  to  the    rules  of  the 
Exchequer:^  that  the  ship  was  appraised  at  the  sum  of 
390^,  and  by  the  course  of  the  Court  of  Exchequer  the  ship 
would  have  been  restored  to  the  plaintiffs  upon  payment 
of  230L,  besides  costs  and  charges,  which  would  altogether 

(a)  Ante,  p.  151.  (6)  I  T.  R.  252. 
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have  ainounted  to  329/.  9^.  7ei. :  that  in  November,  a  nodce 
was  indorsed  on  the  policy,  binding  the  underwriters  for  all 
costs  and  charges  about  the  recovery  of  the  ship:  that 
tliis  was  shown  to  the  underwriters  who  refused  to  subscribe 
it.  This  case  was  fully  argued  in  the  absence  of  Lord 
Mansfield,  and  the  Court  having  taken  time  to  consider 
it,  Mr.  J.  Wille$  pronounced  their  unanimous  opinioui ''  the 
general  question  here  is>  whether  as  the  loss,  which  was 
occasioned  by  the  barratry  of  the  master,  did  not  happen 
during  the  continuance  of  the  voyage,  the  underwriters  are 
liable  ?  I  must  own  this  appears  to  me  a  novel  case,  and  not 
to  have  been  decided  by  any  former  determinations. 
DiflSculties  occur  on  both  sides  in  laying  down  any  rule. 
The  first  thing  to  be  observed  is,  that  the  policy  by  the  terms 
of  it,  is  an  undertaking  for  a  limited  time,  during  the  voyage 
from  Hamburgh  to  London,  till  the  ship  has  moored  twenty- 
four  hours  in  safety,  and  the  ship  was  not  actually  seized 
till  nearly  a  month  afterwards.  But  it  has  been  said,  that 
under  the  24th  Greo.  3,  c.  47,  and  the  Excise  laws,  that  the 
forfeiture  attaches  the  moment  the  act  is  done,  and  that 
the  barratry  was  committed  during  the  voyage.  It  may  be 
so  as  to  some  purposes,  as  to  prevent  alterations  or 
incumbrances ;  but  I  think  the  actual  property  is  not  altered 
till  after  the  seizure,  though  it  may  be  before  condemnation. 
I  will  put  this  case :  suppose,  before  the  seizure  of  the  ship 
she  had  gone  another  voyage,  and  on  her  return  had  been 
seized,  would  the  Crown  have  been  entitled  to  an  account  of 
her  earnings  after  deducting  the  expenses  of  the  outfit! 
Surely  not.  Till  the  seizure,  it  was  not  certain  that  the 
officers  of  the  Crown  knew  of  the  iUicit  trade  of  the  master, 
or  whether  they  would  take  advantage  of  the  forfeiture.  It 
would  be  a  dangerous  doctrine  to  lay  down,  that  the  under- 
writers should,  in  all  cases,  be  liable  to  remote  consequential 
damages.  This  has  been  compared  to  a  death's  wound, 
which  subjected  the  ship  to  a  subsequent  loss.  To  this,  the 
case  of  Meretony  v.  Dunlop  {a)  seems  very  material:  that 

(a)  Easter,  23  Geo.  3,  B.  R. 
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WW  '•  an  insurance  on  a  ship  for  six  months^**  and  three  days  ;*  Where  a  ship 

,   •  .  ,  insaret  for  six 

More  the  expiration  of  the  time  she  received  her  death's  months,*' re. 
^ound«  but  by  pumping  was  kept  afloat  till  three  days  after  dcith's  wound 
the  time ;   there,  the  Terdict,  under  the  direction  of  Lord  '^fore  the 

'  '  '  ^  ^       ezpiretioii  of 

Uantfield,  was  given  for  the  underwriter^  and  that  verdict  the  time,  hut 
was  afterwards  confirmed  by  the  Court    I  will  put  another  wis  kept  iSom 
cise:  suppose  an  insurance  upon  a  man's  life  for  a  year>  and  ^^  Ume^the 
*  short  time  before  the  expiration  of  the  year,  he  receives  a  un^nmien 
mortal  wound,  of  which  he  dies  after  the  year,  the  insurer  disdivged. 
would  not  be  liable.     It  was  also  argued  that  this  ship,  even 
in  the  hands  of  a  fair  purchaser,  would  be  liable  to  the  for- 
feiture.   I  do  not  know  that  it  has  ever  been  so  decided  ;  it 
inay  depend  upon  circumstances,  such  as  length  of  posses. 
sion,  laches  in  seizing,  or  other  matters.     But  suppose  the 
l^w  to  be  so,  it  does  not  follow  from  thence,  that  though  the 
ship  is  always  liable  to  confiscation,  that  the  underwriter,  at 
viy  distance  of  time,  is  answerable  for  the  loss  under  a 
United  undertaking.    And  this  brings  one  to  that  part  of  the 
cue  which  weighs  most  with   the  Court  in  favour  of  the 
^lefendant,  and  to  which  it  does  not  think  that  any  satisfac- 
tory answer  has  been  given.     It  was  agreed  in  the  argument, 
that  the  Custom-house  officers  might  seize  for  the  forfeiture 
^thin  three  years  after  the  fact  committed  :  and  the  Attor- 
^J  General  might  file  an  information  at  any  time  while  the 
^ip  was  in  being.     Is  the  underwriter  during  all  this  time  to 
continue  liable  ?    Suppose  the  ship  had  gone  several  voyages 
Afterwards  ;  and  suppose  a  partial  loss  paid,  and  the  under- 
vriter's    name   struck  off,    shall    an  action  be  afterwards 
brought  upon  the  policy?    His  accounts  could  never  be 
settled,  nor  could  be  finally  discharged,  whilst  the  ship  was 
in  existence  :    such   a  position  would  be  monstrous,  and 
attended  with  infinite  inconvenience.     There  must  be  some 
limitatiun  in  reason,  in  point  of  time  laid  down  by  the  Court, 
when  the  underwriter  shall  be  released  from  his  engage- 
ment.    If  he  be  liable  for  a  month,  he  is  for  a  year,  and 
so  on.    We  all  think  that  the  law  of  insurances  would  be 
left  unsettled,  and  in  much  confusion,  if  any  other  time  tlian 
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prescribed  by  the  policy,   namely,  the  continuance  of  the 
voyage,  and  the  mooring  twenty-four  hours  in  safety.*^ 
Judgment  for  the  defendant. 
Wberaaihip         ^^  ^^^  ^^^  ^^  S/iaw  v.  Felton  (a),  which  was  an  action  on 
""^^^^Sl    *  P^'^cy  of  insurance  "on  the  ship  Indian^  and  goods,  at  and 
and  was  from  Liverpool  to  the  coast  of  Africa^  during  her  stay  and 

lashed  to  a  trade  there,  and  from  thence  to  the  port  or  ports  of  dis- 
bCTsL^uc!"^  charge,  sale,  and  final  destination  in  the  West  Indies  and 
^^^tiwsa  America,  and  until  she  was  moored  twenty-four  hours  in 
safety."  She  arrived  on  the  coast  oi  Africa,  took  in  a  cargo 
of  slaves,  and  proceeded  to  Demerara.  In  the  course  of  her 
voyage,  and  in  calm  weather,  she  met  with  a  violent  con- 
cussion, resembling  an  earthquake,  from  which  she  received 
so  much  damage  that  it  was  with  the  greatest  difficulty  that 
she  could  be  kept  afloat  by  pumping,  till  she  reached  Deme^ 
rara,  almost  a  wreck,  when  she  was  obliged  to  be  lashed  to  a 
hulk  to  prevent  her  sinking,  and  in  attempting  to  remove  her 
from  thence  to  the  shore  a  few  days  afterwards,  she  sunk, 
though  the  distance  was  only  fifty  yards.  The  plaintiff  gave 
notice  of  abandonment  to  the  underwriters,  and  recovered  as 
for  a  total  loss  of  the  ship.  On  the  rule  for  a  new  trial,  Lord 
Kenyon,  C.  J.,  said, — "  The  jury  had  no  doubt  but  the  ship 
was  seaworthy  when  she  sailed,  and  that  there  was  a  total 
loss  :  for,  although  she  arrived  at  Demerara,  she  never  was 
moored  twenty-four  hours  in  safety.  She  came  there  a  per- 
fect wreck,  having  received  her  death's  wound  at  sea,  and 
was  M'ith  the  greatest  difficulty  kept  afloat  till  all  the  people 
were  landed."  The  distinction  between  this  case  and  the 
preceding  seems  to  be  this,  that  although  both  ships  may  be 
said  equally  to  have  received  their  death  wound  at  sea,  in 
the  latter  case  the  loss  was  at  once  appreciable  upon  her 
immediate  arrival,  so  as  to  prevent  her  even  being  said  to  be 
moored  in  safety,  while,  in  the  former  case,  the  consequences 
which  made  the  loss  were  very  remote,  and  were  not 
ascertained  at  her  arrival. 

{a)  2  East,  108. 
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lo  the  case  of  Waples  v.  Fames  (a),  the  ship  Success  was  A  ship's  being 

nooroci  twenty- 

insured  '^  at  and  iVom  Leghorn  to  the  port  of  London^  and  four  hours  in 
tin  there  moored  twenty-four  hours  in  good  safety.**    She  thl'op^^^'' 
irri?ed  the  8th  of  July  at  Fresh  Wharf,  and  moored,  but  ^^  ^^^ 
was  the  same  day  ordered  back  to  the  Hope  to  perform  a  dischvging. 
fourteen  days*  quarantine.     The  men  upon  this  deserted  her, 
lod  on  the  12th  the  captain  applied  to  be  excused  going, 
which  petition  was  adjourned  to  the  28th,  when  the  regency 
ordered  her  back :  and  on  the  13th  she  went  back,  performed 
the  quarantine,  and  then  sent  up  for  orders  to  air  the  goods ; 
bat  before  she  returned,  the  ship  was  burnt  on  the  23rd 
August,  and  now  the  question  was,  whether  the  underwriters 
were  liable  t    Lord  Chief  Justice  Lee  decided,  that  though 
the  ship  was  so  long  at  her  moorings,  yet  she  could  not  be 
nid  to  be  there  in  good  safety,  which  must  mean  the  oppor- 
tonitj  of  unloading  and  discharging;  whereas  here  she  was 
arrested  within  twenty-four  hours,  and  the  hands  having 
deserted,  and  the  regency  hawing  taken  time  to  consider  the 
petition,  there  was  no  fault  in  the  master  or  owners ;  and  it 
was  prowed,  that  till  the  fourteen  days  were  expired  no 
appBcadon  could  be  made  to  air  the  goods,  whereupon  the 
jorj  found  for  the  plaintiff. 

So  in  the  case  of  Mineit  v.  Anderson  {b),  where  the  ship  If  anembvgo 
Hercules  was  insured  ''from  Bilboa  to  Rouen,  and  till  Tioutoas^s 
tveoty-four  hours  moored  in  safety  there ;"  the  ship  arrived,  J[!Jr^*li|not 
an  embargo  having  been  previously  laid  on  all  English  vessels  oe  said  to  be 
in  that  port.     The  captain  went  on  shore  the  day  he  arrived,  safety,  for  the 
and  the  next  day  the  embargo  was  laid  on  his  ship.    He  was  ^^^^^ 
afterwards  permitted  to  land  his  goods,  which  he  delivered  ^i^^^y* 
to  his  consignees,  but  the  ship  was  detained  as  a  prize,  and 
the  captain  and  crew  allowed  subsistence  as  prisoners  of  war 
from  the  time  of  their  arrivaL    Lord  Kenyon :  ''  She  was  as 
ffloch  within  the  power  of  the  enemy,  as  if  a  guard  had  been 
pat  on  board  the  moment  she  arrived.    She  could  not  be 
laid  to  be  twenty-four  hours  or  a  minute  moored  in  safety, 
so  far  as  relates  to  these  plaintiffs,  for  immediately  on  her 

(a)  2  Stnoge,  1243.  (6)  Peake,  211. 
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A  ship  is 
moored  on  the 
outside  of  a 
tier,  there 
being  no  room 
for  her  within, 
and  after  the 
twenty«four 
boors  she  is 
driven  out  to 
sea  and  lost. 
The  under- 
writers not 
liable. 


entering  the  port>  she  was,  to  all  intents  and  purposes,  cap- 
tured hy  the  French.'^    Verdict  for  the  plaintiffs. 

So  in  the  case  of  Ilorneyer  v.  Lushingion  (a),  immediately 
upon  the  arrival  of  the  ship  at  Riga,  her  papers  were  taken 
and  hatches  sealed  down,  by  order  of  the  government,  till  her 
papers  could  be  sent  to  St.  Petersburgh  to  be  examined, 
after  which  the  ship,  &c«,  were  condemned  for  carrying 
simulated  papers:  the  Court  held  this  vessel  could  not  be 
said  "  to  be  moored  in  good  safety,**  and  the  underwriters 
would  have  been  liable ;  but  as  the  assured  carried  simulated 
papers  without  leave,  the  assured  could  not  recover. 

But  in  the  case  o(  Anger$tein  v.  Bell{b\  where  a  ship  had 
arrived  at  the  wharf  where  she  intended  to  unload,  on  the 
13th  January,  and  was  laid  on  the  outside  of  the  tier,  there 
being  no  room  to  lay  her  in  the  inside,  where  the  sails  were 
unbent,  topmasts  struck,  three  anchors  out,  and  was  also 
lashed  to  another  ship,  and  so  continued  till  the  1 9th,  when 
ships  and  a  quantity  of  ice  drove  athwart  her  stern,  forced 
her  adrift,  and  she  was  wholly  lost.  Lord  Kenyon  was  of 
opinion,  that  she  was  completely  moored  on  the  12th,  and  as 
the  accident  did  not  happen  till  above  twenty-four  hours  after 
that  time,  the  plaintiff  was  nonsuited. 

So,  in  the  case  of  Samuel  v.  Royal  Exchange.  Company  {c), 
where  an  insurance  was  made  on  a  ship  from  Sierra  Leone 
to  London,  "  to  begin  at  Sierra  Leone  and  endure  upon  the 
ship  until  she  shall  have  arrived  in  London,  and  hath  there 
moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon 
the  '  goods'  until  the  same  be  there  discharged  and  safely 
landed,"  the  ship  arrived  in  the  evening  of  the  18th  February, 
and  the  captain  having  orders  to  take  her  into  the  King's 
Dock,  at  Deptford,  moored  her  near  the  dock  gates.  On 
the  following  morning  he  was  informed  at  the  dock  that  no 
order  for  his  admittance  had  been  received,  but  that  if  it  had, 
the  vessel  could  not  enter  the  dock  on  account  of  the  ice. 


(a)  15  East,  46. 

ib)  Sit.  at  Guild,  after  Trin.  Term 


Park  Ins.  54. 
(c)  8  B.  &  C.  119. 
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Tbe  order  was  sent  by  the  Navy  Board  on  the  31  st,  but  on 
account  of  the  ice,  the  ship  could  not  be  moved  till  the  STth, 
and  then  in  warping  her  towards  the  dock^  a  rope  broke,  she 
funded,  and  was  totally  lost.  The  jury  found  that  the 
vessel  remained  at  her  moorings  from  the  18th  February  to 
the  27th>  on  account  of  the  ice,  and  not  for  want  of  an  order 
to  enter  the  dock :  it  was  held  that  the  plaintiff  was  entitled 
to  recover,  for  that  the  place  where  the  vessel  was  moored 
'Was  Dot  the  place  of  her  ultimate  destination,  the  policy  did 
M  expire  when  she  had  been  there  twenty-four  hours  in 
nfety:  and  as  the  vessel  remained  at  these  moorings  on 
account  of  the  ice,  and  not  waiting  for  the  order,  the  under- 
^Hters  were  not  discharged  by  the  delay. 

When  a  policy  is  upon  freight  "  at  and  from  a  given  Policy  on 
phoe,"  the  time  at  which  the  policy  attaches  seems  to  be  G^^fenl  prin- 
icgohted  by  the  following  principles.  Generally  speaking,  piplw  rwpect- 
^  risk  commences  from  the  time  the  goods  are  put  on  menoement  of 
Wd:  and  unless  there  be  a  contract  for  the  shipment,  or  a 
(Wter  of  affreightment,  the  assured  can  only  recover  in 
i^pect  of  the  freight  of  those  goods  which  are  on  board 
^  the  time  of  the  loss,  both  in  the  case  of  an  open  and 
^oed  policy ;  though  in  the  case  of  Montgomery  v.  Eg- 
P^gion  (a),  which  was  the  case  of  a  valued  policy,  and  a 
portion  only  of  the  goods  were  on  board,  but  the  remainder 
^7  on  the  quay,  the  assured  recovered  for  the  whole  value 
Jn  the  policy.  In  Curling  v.  Long  (6),  Eyre,  C.  J.,  says, 
**  The  inception  of  freight  is  breaking  ground.  In  the  law 
of  msurance,  indeed,  this  doctrine  is  not  holden  so  strict,  for 
^I>ere,  if  the  goods  be  so  situated  as  to  create  a  well  grounded 
expectation  of  freight  being  raised,  it  is  decided  that  the 
''^bt  is  insurable  and  recoverable."  The  principle  which 
tppears  to  be  deducible  from  the  authorities  on  this  subject, 
^  enable  the  assured  to  recover  on  a  policy  on  freight,  in 
^tses  where  the  goods  are  not  actually  on  board,  is,  that 
uere  must  be  a  contract  for  the  shipment  of  the  goods,  the 
^^  in  a  condition  to  receive  them,  and  the  goods  ready  to 

(a)  3  T.  R.  362.  (6)  1  Bos.  ft  Pull.  63G. 
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be  put  on  boards  and  the  owners  be  prevented  by  one  of  the 

perils  insured  against  from  earning  the  freight.     The  firs 

case  on  this  subject  is  that  of  Tonge  v.  Watts  {a\  in  whici 

casCj  though  the  cargo  was  ready  to  be  put  on  board,  th 

ship  was  not  in  a  fit  state  to  receive  it,  nor  does  it  appea 

that  there  was  any  contract  for  the  shipment. 

The  circumstances  of  the  case  were  these  : 

The  caiso  The  plaintiff  insured  on  ship  and  freight  at  and   froi 

aa^ou^hSi^  Jomatca  to  Bristol.  A  cargo  was  ready  to  be  put  on  board 

the  ship  not      ^nj  ^he  ship  being  careeningi  in  order  for  the  voyage, 

cetre  it,  the      suddcn  tempest  arose,  and  she  and  niShy  others  were  loa 

Sm3i.     "      The  rigging  and  parts  of  her  were  recovered  and  sold,  ai 

the  defendant  paid  into  Court  as  much  as,  upon  an  averag 

be  was  liable  to  for  the  loss  of  the  ship :  but'  the  plainti 

insisted  to  be  allowed  600/.  for  the  freight  the  ship  wou 

have  earned  in  the  voyage,  if  the  accident  had  not  happene* 

But  as  the  goods  were  not  actually  on  board,  so  as  to  mal 

the  plaintiff's  right  to  freight  commence.  Lord  Chief  Justi< 

Lee  held  he  could  not  be  allowed  it,  and  he  was  nonsuited. 

In  the  case  of        But  if  the  policy  be  a  valued  policy,  and  part  of  the  carj 

•™J^|jJJ^  be  on  board  when  such  accident  happens,  the  rest  beu 

?*.?^®L     ready  to  be  shipped,  the  insured  may  recover  to  the  whc 

board,  but  the  ,  i.-ii         i  <»«^ 

rest  being  amount.  This  was  SO  decided  in  the  case  of  Montgomery 
sDielreooTered  Egginton  (6),  in  an  action  brought  by  the  assured  on 
for  the  whole.  pQij^y  on  freight,  valued  at  1500i :  in  fact,  only  500/.  wor 
of  freight  was  on  board,  when  the  ship  was  driven  from  h 
moorings  and  lost ;  but  goods  to  the  amount  of  the  rest 
the  freight  were  ready  to  be  shipped,  and  were  lying  on  tl 
quay  for  that  purpose  at  the  time. 

Lord  Kenyon^  Chief  Justice,  before  whom  the  cause  w 
triedi  told  the  jury,  that  the  question  for  their  considerati< 
was,  whether  this  was  a  mere  colourable  insurance  and 
gaming  policy  ?  or  whether  it  was  a  bond  fide  transactioi 
If  the  latter,  the  assured  was  entitled  to  recover  for  t 
whole  value  in  the  policy.  The  jury  found  for  the  wh( 
sum.     The  defendant's  counsel  obtained  a  rule  for  a  n< 

(a)  2  Strange,  1251.  ifi)  3  T.  R.  362. 
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trill  which  he    afterwards  abandoned^  the  Court  being 
itrooglj  of  opuion  against  him. 

in  commenting  upon  this  case,  Lord  Ettenborough,    in  Remarks  on 
Meg  T.  Aspmall  {a\  says,  ''  The  grounds  of  this  decision 
<io  not  appear:   whether  it  proceeded  upon  a  distinction 
between  valued  and  open  policies  is  not  expressly  stated; 
and  it  might  be,  that  upon  an  open  policy  in  such  a  case, 
Lord  Kenyan  and  the  Court  might  have  thought  the  assured 
would  have  been  entitled  to  recover  in  respect  of  the  freight 
of  die  goods  on  shore,  as  well  as  for  the  freight  of  those  that 
were  actually  put  on  board.     There  might  be  circumstances 
ii  that  case  which  would  have  entitled  the  shipowner  to  full 
fie^t,  had  the  owners  of  the  goods  on  shore  refused  to  let 
Ihem  be  shipped,  and  the  ship  had  sailed  with  that  part  only 
which  she  had  on  board :  there  might  have  been  a  contract 
ht  giving  the  ship  a  full  loading,  or  it  might  have  been  con- 
fldered  (though  it  is  difficult  to  suppose  it  was)  that  as  the 
Rodoe  of  goods  to  complete  a  cargo  was  ready  to  be  shipped, 
and  Ijfing  in  the  quay  for  the  purpose,  it  was  the  same  to  the 
MBored  as  if  they  really  had  been  shipped.    If  that  case, 
however,  is  to  be  considered  as  having  decided,  that  upon  a 
poEcy  estimating  the  freight  upon  a  full  cargo  at  1500/.,  a 
Vms  by  a  peril  insured  against  may  be  recovered  to  that 
extent,  when  a  third  only  of  a  cargo  is  obtained,  and  freight 
to  die  amount  of  such  third  could  only  have  been  earned,  and 
when  it  was  uncertain  whether  more  could  ever  have  been 
fVQcnred :  we  should  pause  long  before  we  allowed  ourselves 
to  adopt  such  a  ground  of  decision:  we  should  hesitate 
extremely  before  we  should  say  that  1500/.,  the  calculated 
ammt  of  the  whole  intended  risk,  should  be  paid  for  the 
W  of  500/.  incurred  in  respect  of  a  third  of  the  intended 
ridi;  in  other  words,  that  a  total  loss  should  be  paid  for  a 
W  of  on/y  one-third  of  that  which  the  parties  to  the  insur- 
coDtemplated  as  the  whole  subfeci  insured.** 

in  the  case  of  Patrick  v.  Eames  (6),  which  was 


(a)  13  East,  323. 


(6)  3  Camp.  441. 
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an  action  on  a  policy  of  insurance  on  the  freight  of  the  ship 
Jane,  valued  at  4000/.» ''  at  and  from  the  ship's  port  or  ports 
of  loading  in  all  or  any  of  the  Cape  de  Verd  Islands  to  Liver- 
pooir  The  Jane  was  purchased  at  Sierra  Leone  by  Messrs. 
Taylor  and  Waldron,  in  whom  the  interest  was  averred: 
their  plan  was  that  she  should  take  in  a  complete  cargo  of 
orchella  weed.  They  expected  that  this  would  be  supplied 
by  Don  Emanuel  Marlinus,  the  governor ;  it  was  suggested 
that  he  had  verbally  undertaken  to  do  so^  but  there  was  no 
evidence  of  any  binding  agreement.  The  ship  arrived  at  St. 
Nicholas  on  the  10th  of  August,  1812,  and  took  in  one  hun- 
dred and  fifty  bags  of  orchella  weed.  The  next  day  a  storm 
came  on,  and  she  was  totally  wrecked.  It  did  not  appear 
that  there  was  more  orchella  weed  then  ready  to  be  put  on 
board  :  but  there  were  persons  employed  in  St,  NichoUu  and 
the  other  islands  to  pick  and  prepare  what  should  be  a  suffi- 
cient quantity  to  fill  the  ship.  The  defendants  paid  into 
Court  sufficient  to  cover  the  freight  of  the  one  hundred  and 
fifty  bags.  It  was  contendedi  on  the  authority  of  Mond' 
gomery  v.  Eggington,  that  the  plaintiff  was  entitled  to 
recover  for  a  total  loss.  Lord  EUenborough,  "  If  a  contract 
had  been  proved  for  supplying  the  ship  with  a  full  cargo  at  a 
stipulated  rate  of  freight,  it  would  have  appeared,  that  by  the 
event  which  has  happened  the  assured  would  have  been 
deprived  of  a  profit  which  they  must  otherwise  have  certainly 
received,  and  they  would  have  had  a  right  to  resort  to  the  un- 
derwriters for  a  full  indemnity.  Nor  should  I  have  considered 
it  material  whether  that  contract  was  or  was  not  under  seal, 
or  whether  it  was  written  or  merely  verbal.  This  circum- 
stance only  varies  the  mode  of  proof,  without  altering  the 
principle  on  which  the  rights  of  the  parties  depend.  Beyond 
the  one  hundred  and  fifty  bags  actually  on  board,  the  interest 
of  the  assured  was  merely  in  expectation.  For  anything 
that  appears,  Don  Emanuel  Martinus,  the  governor,  might 
have  refused  to  send  on  board  another  bag,  without  subject- 
ing himself  to  an  action ;  and  although  the  storm  had  never 
ariseni  the  ship  might  have  been  obliged  to  return  nearly 
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empty.    The  loss  of  freight  which  the  assured  now  demands, 
therefore,  did  not  necessarily  arise  from  the  event  against 
which  the  underwriters  undertook  to  indemnify  them." 
Though    the   commencement  of  the  risk  on    freight  is  If  a  ship  be 

chartered  to  a 

generally  at  her  port  of  loading,  yet  where  she  is  chartered  certain  place 
to  sail  to  a  certain  place  to  take  in  a  cargo,  and  is  insured  ''at  ^rgo,^and^on 
and  from  the  commencement  of  her  voyage  to  the  end,"  ^^T^*^^   , 

•^    °  ^  '     thither  be  lort, 

and  is  lost  on  her  way  out  to  her  port  of  loading,  the  policy  theunderwriter 

on  the  freight  nevertheless  attaches.     Thus  in   Thompson  neverthefesa 

▼.  Taylor  (a),  on  an  open  policy  on  freight,  at  and  from         ' 

London  and   Teneriffe  to  any  of  the   West  India  Islands^ 

[Jamaica  excepted),  the  underwriters  were  held  liable  to  pay 

the  insurance,  though  the  ship  sailed  from  London  in  ballast^ 

and  was  captured  before  her  arrival  at  Teneriffe^  where 

the  cargo  was  to  be  put  on  board.     But  as  the  ship  was 

nnder  a  charter-party  to  depart  out  of  the  river  Thames,  and 

proceed  to  Teneriffe,  and  there  to  load  and  receive  on  board 

&om   the   freighters  five  hundred   pipes  of  wine,   to  be 

delivered  in  the    West  Indies,  for  the  freight  of  which 

five  hundred  pipes  the  freighters  covenanted  to  pay  35s.  per 

pipe;  the  Court  held,  that  the  instant  the  ship  departed  from 

die  Thames,    the  contract   for  freight  had  its  inception, 

aod  the  plaintiff*  was   entitled   to  recover.     At  the  trial, 

the  plaintiff  had   obtained   a  verdict,  and   the  case  was 

afterwards  brought  before  the  Court  upon  a  motion  to  enter 

1  nonsuit.     After  argument  at  the  Bar, 

Lord  Kenyon  said — ''When  this  case  came  on  at  nisi 
prius,  I  thought  the  plaintiff  was  not  entitled  to  recover; 
because  I  considered  it  as  similar  in  every  respect  to  that  of 
Tonge  T.  Watts,  and  had  it  been  so,  my  judgment  now 
would  have  gone  with  that  case.  But  this  case  depends 
upon  its  own  peculiar  circumstances.  It  is  admitted,  that  if 
this  contract  had  an  inception,  that  the  right  to  freight 
then  commenced,  and  the  policy  attached.  Now  by  the 
charter-party  there  was  an  inception  in  the  contract,  by  the 

(a)  6  T.  R.  478. 
m2 
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departure  from  the  Thames;  for  the  covenant  in  the  charter- 
party  was  to  go  from  the  poijt  of  London.  In  the  case  from 
Strange^  the  inception  of  the  contract  would  have  been 
by  taking  the  goods  on  board,  which  not  being  done,  the 
insurance  did  not  attach.  In  the  case  of  Montgomery  v. 
Eggington,  there  was  an  inception  of  the  contract,  and  the 
plaintiff  recovered.  The  case  in  Strange  importantly  differs 
from  this  ;  but  I  am  now  completely  satisfied,  though  the  case 
is  new,  that  the  plaintiff  ought  to  recover.** 

Mr.  Justice  Grose. — "In  this  case  the  freight  begins 
to  run  in  consequence  of  the  ship's  departure  from  London; 
the  plaintiff,  therefore,  has  an  interest  in  the  voyage.  But  in 
Tonge  V.  Watts,  the  voyage  was  not  begun,  nor  were  the 
goods  on  board." 

Mr.  Justice  Lawrence. — "  I  think  this  plaintiff  had  an 

insurable  interest:  for  it  seems  to  me  equally  as   strong 

an  interest  as  the  profits  to  arise  firom  a  cargo  of  molasses, 

which  have  been    held    to  be   an    insurable  interest  (a). 

It  is  said  that  the  plaintiff  had  a  mere  right  of  action  against 

the  freighter ;  and  if  he  had  not  provided  a  cargo,  though 

the  plaintiff  might  recover  against  the  freighter  for  breach  of 

contract,  yet  he  could  not  recover  against  the  underwriters. 

It  is  true  an  insurance  on  freight  could  not  have  been 

recovered,  if  the  ship  had  proceeded  to  the  West  Indies 

without  one.    But  here,  by  a  peril  in  the  policy,  the  assured 

is  prevented  from  earning  a  specific  freight ;  and,  therefore, 

the  rule  for  entering  a  nonsuit  must  be  discharged.**  (6) 

A  ship  IS  char-       ^^  ^^  Homcastle  V.  Suart,  (e)  where  a  ship  was  chartered  on 

toR  a^bftck  *  ^^V^B^  ^^^  London  to  Dominica,  and  back  to  London, 

toA.,i^acer.  at  a  certain  freight   upon  the  outward  cargo,   and  after 

theotttmd      delivering  her  outward  cargo  at  Dominica,  the  charterers 

aurmt  frdffht  ^^^  ^^  provide  her  a  full  cargo  homeward,  at  the  current 

borne;  More    freight  from  Dominica  to  London,  it  was  held,  that  an 

she  muoadf  ner 

whole  outward  insurance,  by  the  owner  of  the  ship,  on  the  freight  at  and 

(a)  Grant  v.  Parkinson,  see  ante,      zie  v.  Shedden,  2  Camp.  431. 
p.  38,  43,  53.  (e)  7  East,  400. 

(6)  See  also  the  case  of  Macken- 
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from  Dominica  to  London^  attached   while   the  ship  lay  cargo  and  be. 

_.,,,,  t  t'      fof^  fuiy  of  \nfff 

at  Dominica,  delivering  her    outward    cargo,  and  before  homeward 
any  part  of  the  homeward  cargo  was  shipped,  during  which  ^^'gheU 
time  she  was   captured    by  an    enemy,    the   contract  of  ^°^    '^**\ 

*^  •'  /  ^  policy  on  the 

affreightment  by  the  charter-party  being  entire,  and   the  homeward 
•     risk  on    the    policy    having    commenced,    and    it    being  tached. 
impossible  to  distinguish  this  case  from  that  of  Thompson  v. 
Taylor  (supra). 
In  the  Court  of  Common   Pleas,  in  case  of  Cellar  v.  If  freight  be 

■/(  tr*  /   V     •  •  t*    •   t.  M.   insured  from 

M'ytcar  (a),  in   an  insurance  on  freight  on  a  voyage  at  a.  b.  and  C. 
and  from   Demerara,  Berbice,    and    the    Windward   and  ^J  I).,  and  the 

'  '  ship  be  en- 

Leeward  Islands  to  London  ;  the  ship  being  at  Demerara,  gaged  te  carry 

/      ,    .  .  .      \  1    •  11       a  cargo  from  A. 

an  agreement  (not  in  wntmg)  was  entered  into  by  the  to  B.  and  B. 
master  with  a  house  there  for  a  freight  from  Berbice  to  toIicv  does  not 
London  ;  the  cargo  to  be  put  on  board  at  Berbice.  and  the  V^  **"  ^" 

^  '^  departure  from 

snip  to  take  a  cargo  of  bricks  and  planks  from  Demerara  to  A.  to  B.,  but 

Berbice,   and   deliver  them   there;    while  the  vessel  was  mcncesonly' 

proceeding  to  Berbice,  with  this  cargo  on  board,  she  met  fo^^J'^^^ 

with  an  accident,  and   in  consequence  never  earned  her  port  of  her 

•   ,  -  destination* 

freight  This  was  held  not  to  be  a  loss  within  the  policy,  for 
tbe  voyage  from  Demerara  to  Befbice  had  nothing  to 
do  with  the  voyage  insured.  The  voyage  insured  was  from 
Demerara  to  London,  or  from  Berbice  to  London,  or 
from  any  of  the  Windward  or  Leeward  Islands,  according  to 
the  place  from  which  the  ship  might  happen  to  sail  on 
her  Toyage  to  London.  Now,  in  this  case,  such  voyage  never 
commenced :  the  case  itself  excludes  any  inception  of  the 
▼oyage.  The  ship  took  in  a  cargo  for  Berbice,  and  then 
expected  to  get  the  cargo  she  was  to  carry  to  London. 

But  subsequently  to  this,  in  the  same  Court,  in  case  of  Where  freight 
Aity  V.  Lindo  (6),  in  a  policy   on  freight   on   board   the  bepiudil^en 
ship   Stranger,  "at  and  from  London  to  Jamaica,  with  J^i^^^ 
liberty   to   touch   at  Madeira,  and  to  discharge  and  take  performed;  but 
in  goods  there  :**  it  appeared  in  evidence,  that  the  plaintiff,  as  freight  was 
owner,  had  agreed  with  one  De  Franca,  by  charter-party,  J^JI^falLhed 
that  the  ship  should  take  in  goods  at  London,  and  proceed  to  ^®  "°'P  ^** 

(a)  1  N.  R.  23.  (6)  1  N.  R.  236. 
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Madeira^  and  there  deliver  such  part  of  the  goods  shipped  at 
London  as  the  agents  of  De  Franca  should  direct,  and 
receive  on  board  wine,  and  proceed  to  Jamaica,  and  there 
deliver :  and  the  freighter  agreed  to  pay  135/.  in  full,  for 
freight,  during  the  whole  voyage  from  London  to  Madeira, 
and  from  thence  to  Jamaica;  such  freight  to  be  paid 
in  Madeira,  on  delivery  of  the  goods  shipped  at  London  for 
that  place,  by  Madeira  wine  at  40/.  per  pipe,  to  be  carried  in 
the  said  ship  free  of  freight.  The  ship  arrived  at  Madeira, 
and  delivered  all  her  London  cargo,  except  thirty-three  casks 
of  coals,  which  the  captain  kept  on  board  to  stiffen  his  ship. 
Part  of  the  cargo  for  Jamaica  was  received  on  board, 
but  not  the  wine  to  be  paid  for  freight,  when  a  gale  arose, 
which  obliged  the  captain  to  cut  his  cable  and  run  out 
to  sea,  where  he  was  captured.  The  Court  unanimously 
confirmed  the  verdict  of  the  jury,  holding  the  underwriters 
liable  for  a  total  loss  of  freight,  for  the  contract  of  freight  was 
entire,  and  the  charter-party  treats  the  whole  as  one  voyage. 
The  whole  freight  is  to  be  paid  in  one  gross  sum,  and 
that  sum  is  to  be  paid  in  Madeira  wine,  valued  at  a 
certain  sum  at  Madeira.  The  payment,  therefore,  is  local 
and  indivisable;  and  on  payment  of  the  freight  in  wine, 
it  is  to  be  carried  on  in  this  particular  ship  to  Jamaica. 
Here  the  accident  happened  before  the  condition  was 
performed,  on  which  the  freight  was  payable,  namely, 
the  delivery  of  the  goods  shipped  at  London. 

In  short,  the  great  point  in  all  these  cases  seems  to  be, 
whether  there  is  one  entire  contract  for  the  voyage  out  and 
home,  and  whether  the  freight  is  entire :  for  the  Courts 
seem  to  have  thought  that  the  doctrine  laid  down  in 
I'hompson  v.  Taylor,  and  the  other  cases  of  that  description, 
ought  not  to  be  extended.  But  wherever  there  has  been 
no  contract,  the  rule  in  the  old  case  of  Tonge  v.  Watts  (a) 
must  prevail. 

Thus  in  an  action  of  Forbes  and  anot/ier  v.  Cowie  (6),  on 


(a)  Ante,  p.  160. 


(6)  1  Camp.  520. 
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u  open  policy  on  freight  of  the  ship  Chismck  at  and  from  Where  there  U 
viy  port  or  ports  oiHayii  {St.  Domingo)  to  Liverpool:  the  charter-ptrtj 
Qwicic* sailed  from  Liverpool,  and  arrived  at  Hayti.vfMh  a  ^"homiJrilrf 
caij[oof  plaintiff's^  which  was  to  be  bartered  for  other  goods  voyage,  and  the 
to  be  brought  back  to  Liverpool  in  the  ship.    Part  of  a  cargo  to  bo 
the  outward  cargo  was  bartered  for  fifty-five  bales  of  cotton,  g^^^  ^  ^ 
which  were  put  on  board.    The  remainder  of  the  outward  brougl»f,J><»?c, 

\  and  at  the  tune 

cargo  was  still  on  board  when  the  ship  was  lost  by  perils  oftheloaaa 

of  the  sea.     The  remaining  part  of  the  outward  cargo,  ward  cargo, 

though  damaged,  was  saved,  and  in  twelve  days  after  the  loss  chused  uid 

of  the  ship,  was  exchanged  for  other  goods  the  produce  bartered,  the 

•  ft  ,  ,  awured  on 

of  Su  Domingo,  the  freight  of  which  would  have  been  of  freight,  for  the 
larger  value  than  the  sum  insured,  if  the  ship  had  not  been  To\^e,  can 
•osL   The  defendant  settled  for  the  freight  of  the  fifty-five  ?^^i,'^''ht 
hales,  without  prejudice  to  a  further  claim  for  loss  of  the  ofthegoo£ 
freight  of  the  homeward  cargo.    This  case  on  the  part  of  the 
plibtiflT  was  compared  to  that  of  Homcastle  ▼•  Suart  (a), 
and  much  pressed.    But 

Lord  EUenborough  was    more    disposed  to  doubt    the 

authority  of  that  case  than  to  extend  it.     There,  however, 

there  was  one  charter-party  for  the  outward  and  howeward 

▼ojage,  and  the  freight  was  entire.    That  is  the  only  ground 

upon  which  the  decision  can  be  sustained.     Here,  I  can 

entertain  no  doubt.     The  underwriter  does  not  insure  that 

the  ship  shall  have  a  freight,  but  only  that  the  owner  shall 

be  indemnified  for  the  loss  of  the  freight  of  goods  put  on 

board.    What  goods  were  on  board  when  the  ship  was  lost  ? 

The  outward  goods.     They  were  not  to  be  brought  home  on 

freight :  they  were  to  be  bartered  at  St.  Domingo.    They 

were  the  means  by  which  the  homeward  cargo  was  to  be 

procured.     How  then  have  the  plaintiffs  been  damnified 

upon  the  subject-matter  of  this  insurance  ?    By  losing  the 

freight  of  fifty-five  bales  of  cotton,  and  that  they  have  been 

ahready  paid  by  the  defendant.   The  plaintiffs  were  nonsuited. 

In  the  ensuing  Term,  the  Court  of  King's  Bench  refiised  a 

(a)  Ante,  p.  164. 
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rule  to  show  cause  why  this  nonsuit  should  not  be  set  aside. 
Lord  EUenborough  on  that  occasion  said,  **  if  there  had 
been  a  bag  of  money  on  board  to  purchase  a  cargo  when  the 
loss  happened,  would  this  have  been  freighted  ;  and  whether 
it  was  possible  to  draw  a  distinction  between  goods  to  be 
bartered  for  a  cargo  and  money  to  pay  for  one  ?"  The  other 
Judges  concurred  and  expressed  an  opinion,  that  the  cases 
upon  this  subject  ought  by  no  means  to  receive  any  extension. 

The  same  case  of  Forbes  v.  Aspinall,  (a)  on  a  valued 
policy,  came  before  the  Court  in  Hilary  Term,  1811,  was 
fully  discussed  at  the  Bar,  and  the  Court,  by  Lord  Ellen'- 
bor ought  delivered  a  very  elaborate  judgment,  conformably 
to  what  is  said  above. 

His  Lordship  says,  '*  To  recover  in  any  case  upon  a 
policy  on  freight,  it  is  incumbent  on  the  assured  to  prove, 
that  unless  some  of  the  perils  insured  against  had  intervened 
to  prevent  it,  some  freight  would  have  been  earned :  and 
where  the  policy  is  open,  the  actual  amount  of  the  freight, 
which  would  have  been  so  earned,  limits  the  extent  of  the 
underwriter's  liability.  In  every  action  upon  such  a  policy 
evidence  is  given,  either  that  the  goods  were  put  on  board, 
from  the  carriage  of  which  freight  would  result,  or  that  there 
was  some  contract  under  which  the  shipowner,  if  the  voyage 
were  not  stopped  by  the  perils  insured  against,  would  have 
been  entitled  to  demand  freight :  and  in  either  case,  if  the 
policy  be  open,  the  sum  payable  to  the  shipowner  for  freight, 
together  with  the  premiums  of  insurance  and  commissions 
thereon,  is  the  extent  to  which  the  underwriters  are  charge- 
able. In  this  case,  therefore,  as  there  was  no  contract  under 
which  the  shipowner  could  claim  freight,  but  for  the  goods 
actually  shipped  on  the  homeward  voyage,  the  assured  could 
have  made  no  claim,  had  this  been  an  open  policy,  but  to  the 
extent  of  the  actual  freight  on  the  fifty-five  bales  of  cotton 
which  were  shipped  for  this  country,  and  of  the  premiums 
and  commission  thereon.     The  question  then  is,  whether 


(a)  13  East,  323. 
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it  makes  any  essential  difference  that  this  is  the  case  of  a 

valaed  policy  ?    And  we  are  of  opinion,  upon  full  considera- 

tioD;  that  it  does  not.     The  object  of  valuation  in  a  policy 

is  to  fix,  by  agreement  between  the  parties,  an  estimate 

upon  the  subject  insured,  and  to  supersede  the  necessity  of 

proving  the  actual  value,  by  specifying  a  certain  sum*  as  the 

amount  of  that  value.    In  fixing  that  sum,  if  the  assured 

keep  fairly  within  the  principles  of  insurances,  which  is 

merely  to  obtain  an  indemnity,  he  will  never  go  beyond  the 

first  cost,  in  the  case  of  the  goods,  adding  thereto  only  the 

premium  and  commission,  and  if  he  think  fit,  the  probable 

profit:  and  in  the  case  of  freight  he  will  not  go  beyond  the 

amount  of  what  the  ship  would  earn,  with  the  premiums  and 

commissions  thereon.    The  valuation,  however,  in  the  case 

of  goods,  looks  to  all  the  goods  intended  to  be  loaded ;  and 

in  the  case  of  freight,  it  looks  to  freight  upon  all  the  goods 

the  ship  b  intended  to  carry  upon  the  voyage  insured ;  and 

if  by  the  perils  insured  against  in  a  valued  policy  on  goods 

pu't  only  of  the  goods  intended  to  be  covered  be  lost,  the 

valuation  must  be  opened,  and  the  assured  can  only  recover 

io  respect  of  that  part:  and  so,  if  by  the  perils  insured 

against,  the  freight  of  part  only  of  the  goods  to  be  carried  be 

loiti  the  assured  can  only  recover  in  respcfct  of  that  loss, 

according  to  the  proportion  which   that  part  bears  to  the 

whole  sum  at  which  the  entire  freight  was  estimated  in  the 

valuation." 

But  where  a  ship  was  chartered  from  Liverpool  to  Jamaica^ 
there  to  take  on  board  a  full  cargo  for  Liverpool^  at  the 
current  rate  of  freight  to  be  paid  at  one  month  from  the 
discharge  of  her  cargo  at  Liverpool^  and  an  insurance  made 
on  the  homeward  freight,  the  ship  being  lost  at  Jamaica 
when  she  had  taken  in  a  part  of  the  homeward  freight,  and 
the  rest  ready  to  be  shipped,  the  Court  held  this  case  was 
governed  by  Thompson  v.  Taylor^  and  Homcastle  v.  Suart^ 
and  quite  reconcileable  with  Forbes  v.  AspinaU.  {a) 

(a)  Davidson  p.  Willasey,  1  M.  &  S.  313. 
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Where  a  ship.  In  the  case  of  WilUamson  v.  Innes^  (a)  which  was  aii 
chuter^partT,  action  OD  a  policy  "  on  freight "  at  and  from  Algoa  Bay  and 
was  in  t  con-     Table  Bay.  both,  or  either,  to  London:  the  declaration 

dition  to  begin  •  .  .  .         - 

to  take  in  her  stated  that  the  ship  had  arrived,  and  was  in  good  safety,  at 

cargo,  which  Algoa  Bay,  and  that  a  homeward  cargo  was  ready  for  her 

her  ^was'  Under  a  charter-party,  and  that  before  it  was  put  on  board 

lost  in  a  hur-  she  was  lost  by  perils  of  the  sea.  Plea,  the  general  issue.  At 

ncane  before  .   ■  ■ 

any  of  the  the  trial  the  captain  stated  that  he  had  arrived  with  an  out^ 
^^Jd^leld,  ^^^  cargo  at  Table  Bay,  and  discharged  such  part  of  it  as 
^*th*^frmffht^  was  destined  for  that  place,  and  had  taken  up  about  sixty  tons 
attached.  of  goods  for  Algoa  Bay,  where  he  arrived  on  the  30th 

September,  and  came  to  an  anchor :  from  that  time  he  was 
engaged  till  the  8th  October  in  discharging  his  outward  cargo 
when  the  weather  would  permit,  and  that  on  the  evening  of 
the  8th  October,  he  gave  orders  that  no  more  of  the  outward 
cargo  should  be  discharged  till  some  of  the  homeward  cargo 
should  be  on  board,  as  her  load  was  reduced  to  seventy  tons, 
which,  in  his  judgment,  was  requisite  for  the  safety  of  the 
ship  in  the  situation  in  which  she  was  placed ;  and  that  he 
intended  to  take  on  board  part  of  the  homeward  cargo,  which 
was  ready  for  him,  the  next  morning.  Before  that  time 
however,  a  storm  arose,  and  the  ship  was  lost :  it  was  con- 
tended for  the  defendant  that  the  vessel  was  not  at  the  time 
of  the  loss  in  a  condition  to  take  in  her  homeward  cargo,  and 
that,  therefore,  the  voyage  "  at  and  from  Algoa  Bay*"  had 
not  commenced.  Lord  Lyndhurst,  C.  B.,  told  the  jury  '*  that 
the  question  for  them  was  merely  one  of  fact:  that  if  the 
ship  was  in  a  condition  to  begin  to  take  in  her  homeward 
cargo,  the  plaintiff  was  entitled  to  recover ;  if  not,  the  verdict 
ought  to  be  for  the  defendant."  The  jury  found  for  the 
plaintiff. 

And  the  cases  of  Truscott  v.  Christie  (6),  Park  v.  Heb- 
son  (c),  Warre  v.  Miller  (d),  are  authorities  to  show  that  in 
all  cases  where  the  freight  is  lost  by  a  peril  insured  against, 

(a)  1  M.  &  R.  88  ;  8  Bing.  8,  n.  (c)  Cited  in  2  B.  &  B.  326. 

(6)  2  B.  &  B.  320;  5 Moore,  33.         ((Q  4  B.  &  C.  538 ;  7  D.  &  R.  1. 
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the  assured  is  entitled  to  recover,  though  no  goods  be  actually 
on  board,  provided  the  ship  is  ready  to  receive  them  and  the 
goods  are  ready  to  be  shipped,  or  the  owner  has  a  contract 
with  any  one  for  their  shipment. 

The  principle  of  law  laid  down  in  the  foregoing  cases  was 
Kcognised  in  the  two  recent  decisions  of  Flint  v.  Flemyng,  in 
the  Court  of  King's  Bench,  Trin.  Term,  1830,  and  Devaux 
T.  r Anton,  in  the  Court  of  Common  Pleas,  1839.    The  first  of 
^bese,  FUnt  v.  Fleming  (a),  was  an  action  on  a  policy  of  in- 
aurance,  dated  the  7th  Jan.  1828,  *^on  freight,"  on  the  ship 
Hope,  at  and  from  Madras  to  London.    At  the  trial,  before 
Ixtfd  Tenterden,  C.  J.,  at  the  London  Sittings,  after  Trinity 
Term,  1829,  it  appeared  that  the  ship  sailed  on  her  outward 
Toyage  on  the  5th  August,  1827,  and  arrived  in  Madras 
Roadi,  on  the  30th  of  November,  of  that  year.    From  that 
day  till  the  5th  of  December,  the  crew  were  employed  in  dis- 
charging the  outward  cargo,  and  on  the  6th  of  that  month 
the  ship  was  lost  by  the  perils  of  the  sea.    No  part  of  the 
homeward  cargo  was  then  shipped ;  but  the  captain  had  pur- 
chased at  Madras,  by  order  and  on  account  of  the  plaintiff*, 
his  owner,  twenty-five  tons  of  red  wood  ;  and  a  commercial 
house,  then  trading  under  the  firm  of  Binny  and  Co.,  had 
contracted  to  ship  one  hundred  and  twenty-two  tons  of  salt- 
petre ;  and  Webster,  one  of  the  partners  of  that  house,  en- 
gaged to  ship  ninety  tons  of  light  goods,  but  as  to  those 
goods  there  was  not  any  contract  in  writing.   It  was  objected 
ibr  the  defendant,  1  st.  That  the  plaintiff*  could  not  recover  on 
a  policy  on  freight  the  loss  which  he  sustained  by  having 
been  deprived  of  the  opportunity  of  carrying  his  own  goods 
in  bis  own  ship :  3nd,  That  there  was  no  contract  to  ship  the 
light  goods,  and  that,  therefore,  as  to  them,  the  risk  had  not 
attached.     Lord  Tenterden  was  of  opinion  that  though  the 
profit  made  by  a  shipowner  by  carrying  his  own  goods  in  his 
own  ship  was  not  strictly  freight,  yet  that  that  word,  accord- 
ing to  mercantile  language,  might,  in  a  policy  of  insurance, 

(a)  1  B.  &  Ad.  45. 
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fairly  mean  that  profit  which  a  shipowner  expected  to  make 
by  employing  his  ship  to  carry  his  own  goods ;  and  as  to  the 
ninety  tons  of  light  goods,  he  told  the  jury  that  if  the  captain 
had  a  reasonable  assurance  that  they  would  be  shipped,  the 
assured  had  a  right  to  recover  in  respect  to  them  the  freight 
which  the  vessel  would  have  earned  if  they  had  been  shipped 
and  she  had  performed  the  voyage,  though  there  was  not 
any  such  contract  as  could  be  enforced  by  action.  A  verdict 
having  been  found  for  the  amount  of  the  freight  of  all  the 
goods,  a  rule  msi  was  obtained  upon  both  these  points. 

Lord  Tenterden. — *'  If  it  be  a  necessary  ingredient  in  the 
composition  of  freight  that  there  should  be  a  money  payment 
by  one  person  to  another,  the  benefit  accruing  to  a  shipowner 
from  using  his  own  ship  to  carry  his  own  goods  is  not  freight 
But  if  the  term  *  freight,'  as  used  in  a  policy  of  insurance, 
import  the  benefit  derived  from  the  employment  of  the  ship, 
then  tliere  has  been  a  loss  of  freight.  It  is  the  same  thing 
to  the  shipowner  whether  he  receives  the  benefit  of  the  use 
of  his  ship  by  a  money  payment  from  one  person  who  charters 
the  whole  ship,  or  from  various  persons  who  put  specific 
quantities  of  goods  on  board,  or  from  persons  who  pay  him 
the  value  of  his  own  goods  at  the  port  of  delivery,  increased 
by  their  carriage  in  his  own  ship.  The  assured  may  fairly 
consider  that  additional  value  as  freight,  and  so  term  it  in  a 
policy.  Then,  as  to  the  other  point,  to  recover  on  a  policy 
on  freight,  the  assured  must  prove  that  but  for  the  interven- 
tion of  some  of  the  perils  insured  against,  some  freight  would 
have  been  earned,  either  by  showing  that  some  goods  had 
been  put  on  board,  or  that  there  was  some  contract  for  doing 
so.  The  question  was  not  submitted  to  the  jury  whether 
there  was  any  contract  between  Webster  (acting  on  behalf  of 
Binny  and  Ca)  and  the  captain  for  the  shipment  of  the  light 
goods.  The  defendant,  therefore,  is  entitled  to  a  new  trial 
upon  that  ground ;  but  he  must,  at  all  events,  have  a  verdict 
against  him  for  the  amount  of  the  freight  on  the  red  wood 
and  saltpetre.  It  would,  therefore,  be  advisable  for  the  de- 
fendant to  pay  to  the  plaintiff  the  costs  of  this  action  and 
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the  freight  of  the  red  wood  and  saltpetre,  and  that  he  should 
DDdertake  to  pay  the  freight  of  the  light  goods,  if,  on  refer- 
renoe  to  an  arbitrator,  it  shall  be  found  that  there  was  a 
contract  to  ship  these  goods.  ** 
Which  suggestion  was  adopted. 

In  the  next  case  ofDevaux  v.  F Anson  (a),  the  owner  of  a 
vessel  effected  a  policy  of  insurance  on  freight  ''  at  and  from 
Caleuiia,  or  any  port  or  place  on  the  Coromandel  Coasts  to 
any  port  or  place  at  Bourbon.**  The  vessel  put  in  at  Coringa, 
a  port  on  the  Coromandel  Coast,  for  the  purpose  of  repair. 
The  repairs  were  completed,  and  a  full  cargo  purchased  for 
the  owner,  and  deposited  in  warehouses  at  a  place  about  seven 
miles  from  Coringa,  ready  to  be  put  on  board.  Whilst  in  the 
act  of  being  got  out  of  the  dock  in  which  the  repairs  were 
done,  the  i&essel  received  such  injury  as  to  make  her  a  perfect 
wreck,  and  render  abandonment  necessary.     A  verdict  was 
tiken  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  a  special  case,  to  which  we  must  refer  the  reader,  it 
being  too  long  for  insertion.  Lord  C.  J.  Tindal  now  delivered 
thejndgment  of  the  Court.    His  Lordship,  after  stating  the 
facts  of  the  case,  said, — ''  The  first  objection  involves  two 
diiCinct  and  separate  heads  of  consideration.    First,  whether 
the  interest  of  the  assured  in  the  subject-matter  of  insurance 
b  properly  described  in  the  policy  as  freight.     Secondly,  if 
loch  description  is  sufficient  in  the  policy,  then,  whether 
the  interest  of  the  assured  had  commenced  before  the  loss 
happened. 

''  1.  We  consider  the  first  question  to  be  set  at  rest  by  the  i.  Sabject. 
decision  of  the  Court  of  King's  Bench  in  the  case  oiFUnt  v.  SIJ^ll^L 
Flemtfng  (6),  and  hold  it  now  to  be  established  law  that  the  be  described  a 
assured,  under  an  insurance  upon  freight,  may  recover  the 
profits  expected  to  be  made  by  carrying  their  own  goods  in 
cbeir  own  ship  upon  the  voyage  insured. 

*'  S.  The  second  head  of  inquiry  may  b^  subject  to  some  2.  interest 
degree  of  doubt  and  difficulty ;  but,  upon  the  whole,  we  con-  commenced. 

(«)  7  Scott,  507  ;  5  B.  N.  C.  519.  ijb)  1  B.  &  Ad.  45. 
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cur  in  opinion  that^  under  the  circumstances  stated  in  the 
case,  the  interest  of  the  assured  had  commenced,  and  the 
policy  had  attached  at  the  time  the  loss  took  place. 

The  argument  which  has  been  mainly  relied  upon  on  the 
part  of  the  underwriters  is  this,  that,  in  order  to  enable  the 
assured  to  recover  a  loss  upon  a  policy  on  freight,  there  must 
be  a  cargo  either  actually  put  on  board,  or  ready  to  be  put 
on  board,  under  a  contract  for  that  purpose;  and  in  the  latter 
case  the  ship  must  also  be  ready  to  receive  the  cargo :  and, 
in  this  case,  it  is  contended  by  the  underwriter  that  by  reason 
of  the  loss  of  the  ship  before  she  was  out  of  dock  and  actually 
afloat,  she  was  never  in  a  condition  or  ready  to  receive  the 
goods  on  board  :   the  defendant  relying  on  the  expression 
used  by  Lord  EUenborough,  in  giving  the  judgment  of  the 
Court  of  King's  Bench,  in  Forbes  v.  Aspinall  {a\  that,  in 
order  to  recover  on  a  policy  on  freight,  a  full  cargo  must' be 
ready  to  be  shipped,  and  the  ship  must  be  in  a  condition  to 
Rmnarki  upon  Tcceive  the  Cargo.     The  proposition  that  the  ship  must  be 
a"^^'         ready  to  receive  her  cargo,  bad,  in  that  case,  an  immediate 
bearing  and  application  to  the  facts  then  before  the  Court; 
for  the  policy  was  on  freight  upon  the  homeward  voyage,  and 
the  homeward  cargo  was  to  be  made  by  barter  of  the  out- 
ward cargo,  and  the  whole  of  the  outward  cargo  had  not  been 
bartered  at  the  dme  of  the  loss,  part  of  it  being  still  on  board, 
so  that  it  was  impossible,  under  those  circumstances,  that  the 
homeward  cargo  could  be  received  on  board  the  ship  at  the 
time  of  her  loss.    In  that  case,  therefore,  the  loading  of  the 
homeward  cargo  on  board,  upon  which  depended  the  attach- 
ing of  the  policy,  and  the  commencement  of  the  right  of  the 
assured  to  the  freight,  was  not  prevented  by  any  of  the  perils 
insured  against  by  the  policy  as  the  proximate  and  immediate 
cause  of  such  prevention,  but  by  a  cause  altogether  without 
the  risks  included  in  the.  policy,  namely,  by  the  inability  of 
the  ship  to  receive  the  cargo  on  board,  by  reason  of  her  being 
then  partly  loaded  with  the  outward  cargo ;  whereas,  in  the 

(cr)  13  East,  331. 
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case  now  before  us,  it  appears  that  the  ship  was  on  the  14th 
-August  quite  ready  to  go  to  sea,  and  to  receive  the  cargo  on 
board,  that  nothing  remained  to  prevent  her  sailing  but  the 
getting  her  out  of  dock,  and  that  the  loss  of  the  ship,  and 
consequent  inability  to  receive  the  cargo,  was  occasioned 
solely  by  the  endeavour  to  get  her  out  of  the  dock  and  afloat 
in  the  river.     If,  therefore,  the  loss  of  the  ship  in  this  case 
Was  occasioned  by  any  of  the  perils  within  the  meaning  of 
the  policy,  the  case  is  distinguishable  from  that  of  Forbes  v. 
-^sjnnall  in  this,  that  the  immediate  cause  of  prevention  of 
taking  the  goods  on  board  was  not  occasioned  by  the  inability 
of  the  ship  to  receive  the  cargo,  but  by  the  ship  being  dis- 
abled to  receive  the  cargo  by  one  of  the  perils  insured  against, 
^or.so  far  as  relates  to  the  cargo,  we  think  it  must  be  con-  Cargo  in*  luf- 
sidered  as  in  a  sufficient  state  of  readiness  to  be  put  on  board,  readiness. 
It  was  purchased  by  the  assured  for  the  express  purpose  of 
the  adventure  mentioned  in  the  policy  :  it  was  comparatively 
^ttless  for  any  other  purpose ;  and  the  whole  of  the  purchase 
^u  completed  before  the  repairs  were  finished ;  and  although 
^t  had  been  deposited  in  warehouses  at  seven  miles  distance, 
yet  it  was  deposited  there  for  the  purpose  of  being  put  on 
board;  and  it  is  impracticable,  as  it  appears  to  us,  to  lay  down 
^y  precise  rule  as  to  the  distance  within  which  the  cargo 
^Qst  be  from  the  ship  at  the  time  of  the  loss,  whether  close 
^  it  upon  the  quay,  as  in  Flint  v.  Flemyng  (a),  or  at  a  more 
considerable  distance,  as  in  the  present  case.    All  that  it 
t^ms  necessary  to  determine  with  respect  to  the  cargo  being, 
&t  it  must  have  become  the  property  of  the  parties  insured 
b;  a  contract  made  with  a  view  to  its  being  sent  on  board, 
and  actually  in  a  state  of  readiness,  reference  being  had  to  the 
nature  and  description  of  the  voyage  insured,  to  be  put  on 
board  when  the  ship  arrives  at  the  place  of  deposit." 

When  the  words  ''  at  and  from"  a  given  place  are  used  in  a  ^^^  ^« 
policy  of  insurance,  the  risk  is  always  understood  to  commence  from"  are  used 
upon  the  ship's  first  arrival  at  that  place. 

(a)  1  B.  &  Ad.  45. 
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in  the  policy, 
the  risk  at- 
taches at  the 
ship's  first 
amral  at  the 
port. 

But  if  there  be 
an  unreason- 
able delay  at 
that  port,  the 
nndcrwriter  is 
dischaiged. 


Though  it  be 
not  necessary 
that  the  ship 
sbonldbeat 
the  port  in 
(pestion  at  the 
time  of  mak- 
ing the  insa- 


And  it  has  also  been  held  in  the  case  of  Chitty  v.  Selwyn  (a), 
that  when  a  ship  is  insured  '^  at  and  from*'  a  given  place,  and 
it  arrives  at  that  place,  as  long  as  the  ship  is  preparing  for 
the  voyage  upon  which  it  is  insured,  the  underwriters  are 
liable ;  but  if  all  thoughts  of  the  voyage  be  laid  aside,  and 
the  ship  lie  there  five,  six,  or  seven  years  with  the  owner's 
privity,  it  shall  not  be  said  the  underwriter  is  liable,  for  it 
would  be  to  subject  him  to  the  whim  and  caprice  of  the 
owner  who  chooses  to  let  his  ship  lie  and  rot  there.  And, 
therefore,  in  the  case  of  Palmer  v.  MarihaU{b\  which  was 
on  a  policy  of  insurance  on  the  yacht  Ruby,  **  at  and  from 
Bristol  to  London,*"  the  policy  bearing  date  S8th  January, 
1831,  and  it  appeared  at  the  trial,  that  the  Ruby,  at  the  date 
of  the  policy,  was  lying  in  the  float  at  Bristol,  where  she  con- 
tinued till  17th  May,  and  then  commenced  her  voyage  round 
the  Lands  End,  and  was  run  down  on  the  21st  May;  and 
that  as  the  vessel  was  lying  in  port  complete  and  ready  for 
sea  for  three  months  after  the  execution  of  the  policy  before 
she  sailed,  it  was  a  material  variation  of  risk. 

And  in  the  case  of  Smith  v.  Surridge  (c),  where  a  ship,  the 
Resolution,  was  insured  **  at  and  from  Pellew  to  London,^  it 
was  proved  that  she  remained  a  considerable  time  at  Pellew 
to  complete  her  repairs  before  she  commenced  her  voyage ; 
an  objection  was  made  that  the  delay  avoided  the  policy. 
Lord  Kenyon  said,  **  that  if  there  was  any  unreasonable 
delay  on  the  part  of  the  assured,  there  was  no  doubt  it  would 
avoid  the  policy,"  though  he  afterwards  observed,  that  **  the 
delay  was  not  a  voluntary  delay,  nor  such  as  amounted  to  the 
discharge  of  the  policy. 

But  it  is  not  necessary,  in  making  an  insurance  "  at  and 
from"  a  given  place,  that  the  ship  should  be  there  at  the  time: 
all  that  is  requisite  is,  that  there  should  not  be  a  delay  elapse 
between  executing  the  policy  and  her  arrival  at  the  place,  as 
to  constitute  a  material  variation  of  risk.  In  Hull  v.  Cooper  (rf) 


(a)  2  Atk.  359. 
(6)  8  Bing.  79. 


(c)  4  Esp.  25. 
{it)  14  East,  479. 
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^'Ord  Elknbaraugh  says,  "  When  a  broker  proposes  a  policy  "w»f  y«* 

4  tuGFB  most  not 

^^  an  underwriter  on  a  ship  '  at  and  from'  a  certain  place,  it  be  an  unrea. 
imports  either  that  the  ship  is  there  at  the  time,  or  shortly  ^  her  wrimg 
^ill  be  there;  but  it  never  was  understood  that  the  terms  of  *''•"• 
^uch  a  policy  imported  that  the  ship  was  there  at  the  very 
^ime,  so  as  to  make  the  assured  guilty  of  deception  if  she  was 
^ot    It  was  a  question  for  the  jury  whether  the  delay  mate-* 
>^y  varied  the  risk  in  this  instance.**    And  in  another  case 
^fMouni  V.  Larkins  (a).  Lord  C.  J.  Tindal  says,  '*  What  is 
^fae  difierence  witli  respect  to  the  alteration  of  the  voyage^ 
^liether  this  unreasonable  and  unjustifiable  delay  takes  place 
'^  the  course  of  the  ship's  voyage  to  Singapore^  or  after  the 
^liip  is  at  Singapore?    The  underwriter  has  as  much  right  to 
^^Icttlate  on  the  outward  voyage  in  which  the  ship  is  engaged 
'^ciog  performed  in  a  reasonable  time,  and  without  any  delay, 
^*^  order  that  the  risk  may  attach,  as  he  has,  that  the  voyage 
^*^uied  shall  be  commenced  within  a  reasonable  time  after 
^erisk  has  attached.**     There  has  been  a  very  recent  case 
^^  the  Court  of  Common  Pleas  on  this  subject,  and  in  which 
'^ference  was  made  to  the  above  case  of  Mount  v.  Larkins. 
Thii  was  the  case  of  Phillipps  v.  Irving  (6) .    The  action  was 
^  a  policy  of  assurance  on  the  ship  Broxboflrneburg,  *' at 
^^  from  London  to  Bombay ^  and  thence  to  China  and  back 
^  the  United  Kingdom^  with  liberty  to  touch,  stay,  and  trade 
^iU  ports  and  places  on  this  side,  at,  or  beyond  the  Cape  of 
^ood  Hope.    The  question  was,   whether   the   ship  had 
^;ed  an  unreasonable  time  at  Bombay.     Tindal,  C.  J.,  **  It 
luiy  be  collected  from  numerous  cases,  that  delay  before  or 
after  the  commencement  of  the  voyage  insured,  is  not  equiva- 
lent to  a  deviation  unless  it  be  unreasonable.** 

When  the  policy  is  "  at  and  from  an  island  or  district  com-  When  a  policy 
prehending  several  ports,"  a  policy  on  the  homeward  voyage  to  an  tiUmd*^ 
protects  the  sailing  from  one  port  to  another  in  the  same  ***!I!^tJ*^*'^ 
island  or  district,  but  the  outward  voyage  ceases  after  she  has  on  the  outwaid 

(c)  8  Bing.  122.  under  the  clause  giving  liberty  to 

ib)  8  Scott»  N.  R.  3.    This  case      touch,  stay,  &c.  past, 
is  more  fully  mentioned  in  sec.  vii. 
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voyage  ceAset    been  moored  at  the  first  port.  Thus  in  the  case  of  Camden  v 

after  she  has 

heen  moored      Cowley  (a),  which  was  an  action  on  a  policy  of  insurance  on 
rstport.  ^  gj^.p  ^t  ^^  ^^j  j.^^^  Jamaica  to  London.''    The  ship  had 

also  been  insured  ''  from  London  to  JamaicaT  generally,  and 
was  lost  in  coasting  the  island,  after  having  touched  for  some 
days  at  one  port  there,  but  before  she  had  delivered  all  her 
outward  bound  cargo  at  the  other  ports  in  the  island.  This 
was  an  action  on  the  homeward  policy ;  and  in  order  to  shew 
at  what  time  the  homeward-bound  risk  commenced,  it  was 
necessary  to  shew  at  what  time  the  outward-bound  risk 
determined ;  and  the  jury,  which  was  special,  after  an  exa- 
mination of  merchants  as  to  the  custom,  by  their  verdict 
decided  that  the  outward  risk  ended  when  the  ship  had 
moored  in  any  port  of  the  island,  and  did  not  continue  till  she 
came  to  the  last  port  of  delivery.  In  Trin.  Term  following^ 
a  motion  was  made  for  a  new  trial,  but  it  was  refused, 
because  it  was  thoroughly  tried,  and  no  new  light  could  be 
thrown  upon  it,  although  Lord  Mansfield  said  the  inclinatioa 
of  his  opinion  at  the  trial  was  the  contrary  way.  Mr.  J. 
Wilmot  thought  that  the  jury  had  put  the  right  construction 
upon  the  policy. 

In  a  similar  case  of  Barras  v.  London  Assurance  Cam' 
pang  (b),  Lord  Mansfield  laid  down  the  same  doctrine  to  the 
jury,  viz.,  that  the  outward  risk  upon  '*  the  ship*  ended 
twenty-four  hours  after  its  arrival  in  the  first  port  of  the 
island  to  which  it  was  destined :  but  that  the  outward  policy 
on  goods  continued  till  they  were  landed.  The  law  laid 
down  in  the  last  decisions  was  confirmed  in  a  subsequent 
case,  of  Leigh  v.  Mather  (c).  It  was  an  action  on  a  policy 
of  insurance  on  ''  the  ship  Palliser^  and  on  goods  on  board 
thereof  on  a  voyage  at  and  from  Georgia  to  Jamaica.**  The 
ship  arrived  in  Montego  Bay^  and  moored  at  anchor,  and 
there  also  the  agent  of  the  plaintiff  sold  and  delivered  the 
greatest  part  of  the  cargo  to  Messrs.  Adams  and  Hatton, 

(a)  1  W.  Black.  417.  (c)  Sit.  at  Guild,  after  Mich.  T. 

(6;  Sit.  after  Hil.  1782>it  Gnild.      1796.  Park  Ine.  74.     • 
Park  Ins.  74. 
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merchants  there.    The  captain  entered  into  a  charter-party 
^th  Adams  and   Hatton,  to  proceed  from  thence  to  St. 
Aime*s^  and  there  to  take  in  a  cargo  for  London.    After 
onloading  the  greatest  part  of  the  cargo  at  Montego  Bay, 
and  remaining  there  a  month,  it  was  verbally  agreed  that 
^e  remainder  of  the  cargo  (which  was  lumber)  should  be 
carried  as  balUst  to  St.  Anne" § — and  accordingly  the  vessel, 
^r  taking  in  some  fustic,  proceeded  towards  St.  Anne\ 
bot  was  wrecked,  and  never  arrived  there*    For  the  pUintiff 
It  was  urged,  that  in  such  an  insurance  the  ship  might  go 
ifomport  to  port;  and  that  at  all  events  the  goods  were 
Protected  by  the  policy,  till  they  were  all  discharged  and 
<^ly  landed.     Lord  Kenyan  was  clearly  of  opinion,  and  was 
confirmed  in  that  opinion  by  a  special  jury,  to  whom  his 
'^ihip  particularly  referred  on  this  occasion,  that  the  risk 
^  the  ship  ceased  after  she  had  been  moored  at  anchor 
^^^ty-four  hours  in  the  first  port  of  the  island,  for  the  pur- 
pose of  unloading;  and  the  facts  disclosed  in  this  case  having 
"^mfested  that  Montego  Bay  was  also  the  original  destina- 
^^  of  the  cargo,  and  that  its  not  being  wholly  delivered 
^^ere  was  only  prevented  by  a  new  agreement,  the  loss  of  the 
Soods  cannot  be  recovered  under  this  policy  of  insurance. 
'^  ship  insured' to  Jamaica  generally,  cannot  be  permitted  to 
80  round  the  whole  island,  from  port  to  port,  for  the  purpose 
^unloading  her  cargo,  especially  where,  as  in  this  case, 
^  owner  of  the  ship  and  goods  is  the  same  person.    The 
Plaiiitiff  was  nonsuited. 

In  the  case  of  Cruicishant  v.  Janson  (a)  it  was  held,  that 
tader  a  policy  ''  at  and  from"  an  island,  a  ship  is  protected 
B  going  from  port  to  port  in  the  island.     So,  in  a  case  of 
Warre  v.  Miller  (i),  which  was  ^n  action  on  a  policy  of  **  in-  in  a  policy  at 
furance  on  freight,  from  Grenada  to  London^''  it  was  proved  |^^^  the^ip 
that  there  was  one  custom-house  only  for  the  whole  island  of  !*  protected 

^  m  going  from 

Grenada  ;  that  the  vessel  arrived  in  safety  in  Grenada,  and  port  to  port« 
discharged  a  part  of  her  cargo  at  three  different  bays,  and 

(a)  2  Taunt.  301  (b)  4  B.  &  C  53S. 

k2 
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she  was  proceeding  to  a  fourth^  to  discbarge  the  residue  of 
her  outward  cargo  (the  captain  having  previously  made  en- 
gagements with  several  persons  for  the  homeward  cargo, 
amounting  very  nearly  to  a  full  cargo),  when  she  was  lost  by 
perils  of  the  sea.    It  was  held  that  the  vessel,  at  the  time  of 
the  loss,  was  proceeding  to  the  fourth  bay,  for  a  purpose  con- 
nected with  the  voyage  insured,  and  that  the  underwriter  was 
liable. 
OfaieiTatioiis         It  may  here  be  observed,  that,  although  in  the  previous 
with*" refe.      cases  of  Forbes  v.  Cotoie  (a),  and  Forbes  v.  Aspinall  (6),  it 
'"^^^^       was  decided  by  Lord  EUenborough^  that  a  ship  could  not  be 

f  m>  of  r  ortxss 

V.  Cowie.  said  to  be  ready  to  take  in  her  homeward  cargo,  whilst  she 
had  her  outward  cargo  on  board,  so  as  to  make  the  policy  on 
the  freight  of  the  homeward  cargo  attach,  in  those  cases  the 
outward  cargo  had  to  be  bartered  for  the  homeward  as  it  was 
landed,  whereas  in  the  present  case  the  captain  had  entered 
into  contracts  for  the  homeward  goods  before  starting  for  the 
fourth  bay,  and  his  sailing  round  the  island  was  in  the  course 
of  his  preparing  to  take  them  in. 

Wbatisaport?  As  the  attaching  of  the  risk  frequently  depends  upon  a 
ship's  arriving  at  or  sailing  from  a  particular  port,  it  is  mate- 
rial to  consider  what  it  is  that  properly  constitutes  a  port,  in 
construction  of  law. 

In  the  case  of  Constable  v.  Noble  (c)  it  was  held  that  a 
policy  *'at  and  from"*  a  place,  for  instance,  from  Lyme  to 
London^  which  not  only  designates  a  town  but  a  port  also, 
comprehending  a  large  district  of  coast :  so  that  Bridport, 
which  is  eight  miles  nearer  London  than  the  town  of  Lyme^ 
does  not  protect  a  cargo  laden  any  where  within  the  limits  of 
the  port,  such  as  Bridport,  but  must  be  taken  to  refer  to  the 
town  itself. 

Mansfield^  C.  J.,  says: — ''If  the  plaintiff  in  this  case  could 
have  proved  an  usage  for  ships  to  load  at  Bridport,  upon  a 
policy  '  at  and  from  Lyme^*  it  might  have  assisted  him,  but 
no  such  usage  was  proved  here." 

(a)  Ante,  p.  1G6.  (c)  2  Taunt.  403 ;  and  see  Payne 

(6)  Ante,  pp.  161,  16S,  174.  v.  Hutchinson,  2  Taunt  405,  n. 
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In  the  case  of  The  Sea  Insurance  Company  of  Scotland  v. 
Gavin  (a),  where  a  brigantine  was  uisured  ''  to  Barcelona^ 
and  from  thence  to  other  ports  in  Spain,  to  a  port  in  Great 
Britain,"*  and  she  put  into  a  place,  situate  in  the  recess  of  a 
bay,  having  a  custom-house  and  port-captain,  and  having  also 
warehouses  and  a  jetty,  with  accommodation  for  small  vessels 
only,  there  being,  however,  convenient  anchorage  for  large 
ones  in  the  roadstead ;  and  the  ship,  having  been  lost  in  the 
roadstead,  this  was  held  to  be  a  port  within  the  meaning  of 
the  policy. 

And  in  the  important  and  recent  case  of  Brown  and  Others  Where  a  ves- 
V.  Tayleur  (6),  in  which  the  meaning,  in  construction  of  law,  ^at  an?from 
of  the  term  *'  port,"  was  fully  discussed  by  the  Court  of  {^^jj^'^^^e 
King's  Bench.     It  was  an  action  on  a  policy  of  insurance  on  cannot  move 
a  **  ship,  at  and  from  her  port  of  lading  in  North  America  to  to  another,  five 
Liverpool.'*  On  the  trial,  before  Lord  Denman,  C.  J.,  at  the  £™h  neither 
sittings  in  London,  after  Trin.  Term,  1834,  it  appeared  that  pl*ccjia8acni- 

^^  ^  »  rr  I.    tom-hou»c,  but 

the  ship  was  launched  at  Cocagne,  in  the  province  of  New  are  both  under 

Brunswick,  at  the  end  of  June,  1828 ;  that  a  few  days  after  j'^ri^fctionofa 

she  was  afloat  she  began  to  take  in  her  cargo  of  timber  a^  custom-house. 

Cocagne,  and  continued  to  do  so  for  three  weeks.     During 

this  time  the  vessel  was  described  as  lying  *^  in  the  stream, 

inside  of  Cocagne  bar."     On  the  1st  August  she  sailed  from 

thence  for  Buktouche,  situate  five  or  seven  miles  distant,  to 

complete  her  loading.     She  arrived  there  in  a  few  hours. 

Cocagne  and  Buitoucf^e  are  situate  in  difierent  creeks  of  the 

same  bay.     Buktouche  is  not  in  the  line  of  voyage  from 

Cocagne  to  Liverpool.     The  vessel  lay  off  Buktouche  three 

weeks,  to  take  in  the  remainder  of  her  cargo;  and  returned 

to  Cocagne  on  the  22nd  August,  to  receive  provisions,  and 

get  ready  for  sea.     She  sailed  on  the  Slst  August,  and  was 

lost  on  the  voyage.    Cocagne  was  described  by  the  witnesses 

as  a  ''  harbour"  and  **  a  port,"  and  Buktouche  as  a  **  port ;" 

but  neither  had  a  custom-house,  though  there  were  ofRcers 

(a)  4  Bligh,  N.  S.  578.    2  Dow.         (6)  9  A.  &  E.  241. 
&  Clark,  125,  S.  C. 
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of  the  customs  at  both  places;  and  it  appeared  that  they  were 
both  within  the  jurisdiction  of  the  custom-house  of  St.  JohfCs, 
New  Brunswick.  It  was  contended  for  the  defendant  that 
there  bad  been  a  deviation;  and  the  Lord  Chief  Justice  gave 
the  defendant  leave  to  move  to  enter  a  nonsuit  on  this  objec- 
tion. After  argument  at  the  Bar,  Lord  Denman^  C.  J.,  said, 
— *'  I  think  the  rule  for  a  nonsuit  must  be  made  absolute.  It 
was  clear,  on  the  close  of  the  evidence  for  the  plaintiffs,  that 
Cocagne  and  Buktouche  were  two  distinct  places,  and  two 
places  at  each  of  which  there  might  be  a  loading." 

Paitesan,  J» — *^  I  am  of  the  same  opinion.  We  cannot 
construe  the  words  *  at  and  from  her  port  of  lading/  as  if 
they  were  'at  and  from  her  ports:'  the  expression  used 
points  out  one  single  place.  Nor  can  we  adopt  the  technical 
meaning  to  be  ascribed  to  '  port/  as  signifying  all  that  is  sub- 
ject to  one  custom-house  or  one  port  jurisdiction ;  the  result 
of  which  would  be,  that  a  ship,  under  such  a  policy  as  this, 
might  sail  to  every  port  of  a  district  so  situated.  The  cases 
which  explain  the  meaning  of  the  word  '  port '  are  many  (a). 
Here  I  think  that  'port'  means  the  same  as  place,  and  that 
the  vessel's  place  of  lading  must  be  one  place.  When  she 
once  began  to  take  in  her  cargo  at  Cocagne,  that  was  her 
place  of  lading,  and  her  removal  afterwards  was  a  deviation. 
The  cases  of  insurances  *  at  and  from  Jamaica*  (referred  to 
iu  the  argument)  do  not  apply.  If  the  policy  in  those  cases 
had  said,  *  at  and  from  her  port  of  lading  in  Jamaica  or 
Grenada,*  the  commencement  of  the  voyage  would  have  been 
restricted.  In  construing  the  word  'port'  as  the  place  of 
lading,  I  do  not  mean  to  say  that,  if  a  ship  were  at  a  particu- 
lar quay  on  a  river,  as  at  Liverpool,  and  merely  moved  a  mile 
or  two  off  to  another  quay,  that  would  be  a  deviation,  because 
the  vessel  would  then  be  all  the  time  in  one  port  or  place; 
but  it  }s  a  deviation  if  she  removes  to  a  different  town,  a  dif- 
ferent place  of  habitation,  and  a  point  which  might  itself  be 
her  place  of  lading." 

(a)  His  Lordship  referred  to  the      of  Scotland  o.  Gavin,  omte^  p.  181. 
case  of  the  Sea  Insurance  Company 
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Mr.  J.  WUUams  and  Mr.  J.  Coleridge ^  concurred,  and  the 
rule  for  the  nonsuit  was  made  absolute. 
In  policies,  the  words  usually  employed  to  express  the  If  a  policy  be 

upon  •*  iroods  ** 

commencement  and  end  of  the  risk  are  these: — '*  Beginning  beginning  the 
the  adventure  upon  the  said  goods  and  merchandises,  from  IhJlSadingf°" 
the  loading  thereof  on  board  the  said  ship,  and  so  shall  con-  ^^^^o*"  **  • 
tinue  and  endure  until  the  said  ship,  with  the  said  goods,  be  place,  it  will 
arrifed  at  (her  port  of  delivery),  and  until  the  same  shipped  eh^ 

»yi  be  discharged  and  safely  landed."    But  this  clause  is  JheyTo^uT^^ 
frequently  varied  by  the  agreement  of  the  parties ;  and  some-  fi[<^  *]™<^"- 
times  the  risk  on  the  goods  is  made  to  commence  from  the  policy, 
loading  thereon  at  a  given  place,  in  which  the  policy  will 
attach  only  upon  such  goods  as  are  there  put  on  board,,  and 
M  on  goods  shipped  elsewhere,  though  they  are  the  very 
goods  meant  to  be  insured,  and  were  on  board  at  the  place 
specified  by  the  policy. 

This  was  fully  settled  in  the  case  otRobei'tsan  v.  French  (a), 
io  which  Lord  Chief  Justice  EUenborough  delivered  an  ela-  . 
borate  judgment,  and  very  fully  considered  the  rules  which 
are  to  govern  the  construction  of  policies  of  insurance,  and 
the  effect  of  the  written  words  upon  the  usual  printed  form 
of  this  species  of  contract. 

This  was  an  action  on  a  policy  of  insurance  (i),  effected  by 
the  plaintiffs  as  agents,  ''  lost  or  lost  not,  at  and  from  a//, 
«y,  or  every  port  and  place  where  and  whatsoever  on  the 
coast  of  Brazil f  and  after  the  nth  dag  of  September,  to  the 
Cape  of  Good  Hope,  upon  any  kind  of  goods  and  merchan- 
dises, and  also  upon  the  body,  &c.,  of  the  ship  Chesterfield, 
ftc.;  beginning  the  adventure  upon  the  said  goods  and  mer- 
chandises from  the  loading  thereof  aboard  the  said  ship,  at 
aU,  ang,  or  everg  port  and  place  where  and  whatsoever  on  the 
coast  of  Brazil,  and  from  the  nth  dag  of  September,  1800, 
and  upon  the  said  ship,  &c.,  tit  the  same  manner ;  and  so 
shall  condnue  and  endure  during  her  abode  there  upon  the 
said  ship,  &c,  and  further  until  the  said  ship,  &c.,  and  goods, 

(a)  4  East,  130.  written,  the  rest  of  the  policy  set 

ib)  The  words  in  italics  were     out  was  in  the  usoal  printed  form. 
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&C.9  shall  be  arriYed  at  SimorCs  Bay  or  Table  Bag,  both  or 
either,  with  liberty  to  call  at  St.  Helena,  or  elsewhere,  upon 
the  said  ship,  &c.,  and  upon  the  goods,  &c.,  until  the  same 
be  there  discharged,  &e.  And  it  shall  be  lawful  for  the  said 
ship,  &c.,  in  this  voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  whatsoever,  particularly  backwards 
and  forwards,  and  to  and  from  those  under  the  Portuguese 
Government,  or  any  port,  place,  island,  or  elsewhere  on  the 
coast  of  South  America,  without  being  deemed  any  deviation, 
and  without  prejudice  to  this  insurance.  The  said  ship,  &c., 
goods,  &c.,  valued  at  15,680/.,  being  upon  goods,  ship,  and 
freight,  separately  valued  as  under.  And  in  case  of  capture, 
detention,  or  seizure,  by  any  power  whatever y  to  pay  a  total 
loss  upon  receiving  documents  of  her  being  carried  into  port, 
and  without  inquiry  into  the  regularity  or  irregularity  of  her 
proceedings  ;  and  with  liberty  to  sell,  barter,  exchange,  load 
or  unload  the  interest,  in  part  or  whole,  at  the  island  of  St. 
Catherine,  or  elsewhere,  where,  and  whatsoever.  Touching 
the  adventures  and  perils,  &c.  [This  part  of  the  policy  was 
in  the  common  form].  At  the  rate  of  four  guineas  per  cent., 
to  return  three  pounds  and  ten  shillings  should  the  ship  have 
arrived,  or  this  risk  otherwise  have  ceased,  on  or  before  the 
nth  of  September.  In  witness,  &c."  At  the  bottom  of  the 
policy,  the  goods  were  valued  at  13,316/.;  ship  at  1,550/L; 
and  freight  at  814/.  The  plaintiffs  declared  as  agents  of 
Robertson  and  Walker,  upon  a  loss  by  the  arrest  and  restraint 
of  the  king's  ships.  And  at  the  trial  before  Lord  Ellen- 
borough,  C.  J.,  at  the  Sittings  after  Hilary  Term,  at  Guild- 
hall,  it  was  admitted  that  the  goods  were  of  the  value 
insured,  and  had  been  put  on  board  the  ship  Chesterfield  at 
the  Cape  of  Good  Hope.  Much  of  the  evidence  turned 
upon  the  question,  whether  the  object  of  the  voyage  were  to 
trade  with  the  Spanish  settlements  in  South  America ;  Spain 
being  then  at  war  with  this  country?  or,  whether  it  were 
only  in  contravention  of  the  trading  laws  of  Portugalt  But 
nothing  turned  upon  that  point  in  the  case  as  presented  for 
the  consideration  of  this  Court. 
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It  ii  8ufBdent  to  state,  that  after  the  cargo  had  been  taken 
b  at  the  Cape  of  Oood  Hape^  the  ship  went  from  thence, 
00  tbe  7th  of  February ^  1800,  to  Benguela,  on  the  coast  of 
A/rieai  and  afterwards  to  St  Catherine's,  on  the  coast  of 
ilraet^.on  the  dOth  of  Mag;  then  to  Rio  Janeiro  on  the 
87th  of  Julg :  staid  there  upwards  6f  two  months,  and  re- 
named on  the  coast  till  the  latter  end  of  November ,  when,  on 
tutpicion  of  illicit  trading  with  the  Spanish  enemy,  she  was 
taken  possession  of  by  some  of  his  Majesty's  ships  of  war, 
»  ud  carried  again  to  the  Cape,  with  the  original  cargo  on 
board,  where  she  was  libelled  by  the  captors  in  the  Vice^ 
Admiralty  Court  there,  on  which  the  assured  abandoned  to 
theanderwriters;  and  the  ship,  after  being  liberated  by  the 
sentence  of  the  Court,  was  sold  there,  and  has  since  arrived 
in  England,  about  October,  1 802. 

Lord  EUenborough,  C.  J.,  now  delivered  the  judgment 
of  the  Court  ''This  rule  was  moved. for,  secondly,  That 
the  policy  on  this  ship  and  cargo  never  attached  ;  the  adven- 
ture on  the  cargo  being  by  the  terms  of  the  policy  made  to 
commence  from  the  loading  the  goods  aboard  the  ship  on  the 
coast  oi  Brazil;  an  event  which,  as  it  was  contended  by  the 
defendant,  never  happened,  inasmuch  as  the  goods  were  not 
loaded  there,  but  at  the  Cape  of  Good  Hope.  And  it  was 
also  contended  on  the  part  of  the  defendant,  that  the  adven- 
ture on  the  ship,  being  by  the  terms  of  the  policy  made  to 
begin  in  the  same  manner  with  that  on  the  goods,  could  of 
course  have  no  commencement,  if  that  on  the  goods  never 
attached.  [After  stating  the  policy  as  before  mentioned,  his 
Lordship  proceeded]. 

"  In  the  course  of  the  argument  it  seems  to  have  been 
assumed  that  some  peculiar  rules  of  construction  apply  to  the 
terms  of  a  policy  of  assurance  which  are  not  equally  appli- 
cable to  the  terms  of  other  instruments  and  in  all  other  cases: 
it  is  therefore  proper  to  state  upon  this  head,  that  the  same 
rule  of  construction  which  applies  to  alf  other  instruments, 
applies  equally  to  this  instrument  of  a  policy  of  insurance, 
viz.,  that  it  is  to  be  construed  according  to  its  sense  and 
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meaning,  as  collected  in  the  first  place  from  the  terms  used 
in  it|  which  terms  are  themselves  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally 
in  respect  to  the  subject-matter,  as  by  the  known  usage  of 
trade,  or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words;  or  unless  the  context 
evidently  points  out  that  they  must  in  the  particular  instance, 
and  in  order  to  eflfectuate  the  immediate  intention  of  the 
parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense.  The  only  difference  between  policies  of 
assurance,  and  other  instruments  in  this  respect,  is,  that  the 
greater  part  of  the  printed  language  of  them,  being  invariable 
and  uniform,  has  acquired  from  use  and  practice  a  known  and 
definite  meaning,  and  that  the  words  superadded  in  writing 
(subject  indeed  always  to  be  governed  in  point  of  construc- 
tion by  the  language  and  terms  with  which  they  are  accom- 
panied) are  Entitled  nevertheless,  if  there  should  be  any 
reasonable  doubt  upon  the  sense  and  meaning  of  the  whole, 
to  have  a  greater  effect  attributed  to  them  than  to  the  printed 
words,  inasmuch  as  the  written  words  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for  the 
expression  of  their  meaning,  and  the  printed  words  are  a 
general  formula  adapted  equally  to  their  case  and  that  of  all 
other  contracting  parties  upon  similar  occasions  and  subjects. 
**  As  to  the  second  point  made  in  this  case,  vis,,  that  the 
policy  on  the  ship  and  goods  never  attached :  it  is  asserted 
on  the  part  of  the  defendant,  that  the  adventure  in  question 
as  to  its  commencement,  according  to  the  natural  and  obvious 
meaning  of  the  language  and  terms  of  the  policy,  depends 
upon  and  is  limited  by  the  co-existence  and  concurrence  of 
three  several  circumstances,  viz.,  one  of  place,  one  of  time, 
and  one  of  event  or  fact.  And  first  of  place,  that  it  is  to 
attach  on  the  coast  of  Brazil:  secondly,  of  time,  that  it 
should  attach  there  after  the  1 7th  o( September:  and  thirdly, 
of  event,  that  the  goods  should  have  been  then  loaden  at 
some  port  or  place  on  the  coast  of  BraxiL  The  adventure 
upon  the  ship  is  in  terms  declared  to  begin  "in  the  same 
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numnery'*  f.  e.^  at  the  time,  and  place,  and  after  the  happen* 
iDg  of  the  events  before  described  and  specified  in  respect  to 
the  cargo.   But  it  is  argued  on  the  part  of  the  plaintiffs,  that  ' 

the  latter  circumstance  of  event  or  fact,  as  I  have  termed  it, 
does  not  affect  the  commencement  of  this  adventure :  and 
that  the  words  *  from  the  loading  thereof  aboard  the  said 
ship,'  are  either  to  be  rejected  wholly;  in  which  case  the 
policy  will  stand  thus,  *  beginning  the  adventure  upon  the 
said  goods  and  merchandises  at  all,  any,  or  every  port  and 
place  where  and  whatsoever  on  the  coast  of  Brazil!  without 
regard  to  the  place  at  which  such  goods  may  have  been  in 
fiict  antecedently  laden ;  or  that  the  wordsy  *  from  the  loading 
thereof  aboard  the  said  ship  'at,*'  are  to  be  understood  from 
the  time  of  the  ship's  being  with  the  goods  laden  on  board 
her,  or  having  such  her  cargo  on  board  her,  at  the  place 
mentioned  in  the  policy,  t.  ^.,  in  this  case,  at  the  coast  of 
Brazil.     The  objection  to  the  first  of  these  constructions 
(besides  the  difficulty  of  wholly  rejecting  words  havuig  an 
apparently  significant  meaning,  and  referring  distinctly  to  an  act 
to  be  done  at  a  given  place)  is  stated  to  be  this,  that  if  the  cargo 
insured  be  understood  to  be  generally  a  cargo  at,  or  a  cargo 
on  board  on  the  coast,  and  not  one  actually  and  originally 
taken  in  upon  the  coast,  the  policy  would  in  that  case  cover 
the  risk  on  two  successive  cargoes,  u  e«,  on  the  outward  cargo 
with  which  the  ship  should  be  in  a  loaded  state  on  the  coast 
after  the  17th  oi September ^  and  the  homeward,  or  that  which 
it  should  take  in  there;  and  that  it  would  not  be  just  towards 
the  underwriter  so  to  construe  the  words,  as  to  cover  thereby 
in  his  risk  two  successive  cargoes,  when  one  original  cargo 
only,  according  to  all  the  ordinary  usages  of  trade  and  practice 
of  insurance  as  applied  to  such  form  of  words  must  be  under- 
stood to  be  meant,  in  addition  to  the  liberty  of  sale,  barter, 
and  exchange,  given  by  a  subsequent  part  of  the  policy :  and 
further  to  reject  emphatical  words,  in  order  to  accomplish  a 
construction  so  much  to  the  apparent  disadvantage  of  the 
underwriter.     And  indeed  if  only  one  original  cargo  were 
meant  to  be  covered,  a  Brazil  cargo  appears  to  have  the  best 
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claim  to  be  considered  as  that  one.  For  it  would  be  pre- 
posterous  to  consider  the  policy  as  meant^  in  preference  to 
any  other  one  cargo,  to  cover  a  cargo  taken  in  at  the  Cape 
of  Good  Hope,  and  which  should  remain  unprotected  as  far 
as  this  policy  is  concerned,  wherever  it  should  be,  till  the  17th 
of  September,  and  from  that  day,  if  it  were  then  on  the  coast 
of  Brazil,  should  be  protected  there,  and  during  the  course 
of  barter,  sale,  and  exchange  at  the  island  of  St.  Catherine 
and  elsewhere,  and  during  its  reconveyance  afterwards  back 
to  the  Cape  from  which  it  had  originally  proceeded.  The 
same  objection  in  a  great  measure  applies  to  the  second 
construction,  which  without  wholly  rejecting  the  words  'from 
the  loading  thereof  aboard  the  said  ship,'  considers  the  goods 
as  the  subject  of  insurance  when,  after  the  17th  of  September, 
they  should  be  in  a  loaded  state  at  the  coast  of  Brazil :  for 
this  construction  would  equally  exclude  the  possibility  of 
covering  by  this  policy  an  homeward  cargo  taken  in  at  the 
coast  of  Brazil  to  be  carried  to  the  Cape,  provided  the  ship 
should  have  arrived  on  the  coast  of  Brazil  with  an  original 
cargo  on  board ;  unless  indeed  two  successive  cargoes  could 
be  covered  by  a  policy  conceived  in  these  terms.  But  the 
most  natural  construction  of  the  words,  if  the  immediate  letter 
of  them  were  less  directly  applicable  to  a  cargo  taken  in  on 
the  coast,  seems  to  be  to  make  them  apply  to  a  cargo  to  be 
carried  to  the  terminus  ad  quern,  upon  and  within  the  imme- 
diate limits  of  the  voyage  described  in  the  poUcy,  rather  than 
to  a  cargo  conveyed,  as  it  should  seem,  in  the  course  of 
useless  circuity  from  the  place  from  which  the  ship  originally 
proceeded  before  the  voyage  in  question  had  commenced ; 
continuing,  except  inasmuch  as  it  might  be  altered  by  barter, 
sale,  and  exchange,  on  board  during  the  voyage,  and  to  be 
delivered  at  the  place  at  which  the  voyage  is  at  last  appointed 
to  terminate.  But  the  question  naturally  occurs,  is  there  any 
thing  to  be  found  in  the  policy  which  assigns  to  these  words 
a  sense,  thus  apparently  different  from  the  ordinary  gram- 
matical sense  ofthem  ?  And  looking,  as  we  are  obliged  to  do, 
to  the  policy,  and  to  the  policy  alone,  in  order  to  collect  the 
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intention  of  tbe  parties  as  to  the  commencement  and  duration 
of  tbe  adventure  thereby  protected,  we  cannot  feel  ourselves 
at  liberty  to  disjoin  in  point  of  effect  and  construction  the    ' 
words,  *  at  all  or  any  port  or  place  on  the  coast  of  Brazil,* 
from  the  words,  *  from  the  loading  thereof  aboard  the  said 
ship/  by  which  they  are  immediately  preceded,  and   with 
which  by  immediate  context  they  appear  to  us  to  be  neces- 
sarily united.     If  the  same  words  had  not  been  thus  incor- 
porated with  the  body  of  the  text  of  the  printed  words, 
and  made  to  form  therewith  one  entire  and  continued  chain 
of  words,  and  one  unbroken  sentence  of  intelligible  expres- 
sions all   applicable   to   the   same  subject-matter,  it  might 
perhaps  have  been  open  to  us  to  have  given  them  a  different 
meaning,  and  to  have  considered  them  as  words  written  in 
the  margin  of  the  policy,  (and  applying,  therefore,  indefinitely 
to  the  whole  of  the  policy,  and  not  to  any  particular  part  of 
it),  are  usually  considered ;  that  is,  as  controlling  the  sense  of 
such  parts  of  the  printed  policy  to  which,  in  sound  construc- 
tion, and  by  reasonable  reference,  they  may  appear  to  apply. 
As,  for  instance,  where  the  word  ship  is  written  in  the  margin 
of  the  policy,  or  freight ,  or  goods:  in  such  case  the  general 
term  of  the  policy,  applicable  to  other  subjects  besides  the 
particular  one  mentioned  in  the  margin,  are  thereby  consi- 
dered as  narrowed  in  point  of  construction  to  that  one.    And 
this  is  done  in  cases  where  the  subject  meant  to  be  insured  is 
still  more  remote  from  '  ship  and  goods,'  the  only  subjects  of 
insurance  in  the  printed  policy;  viz.,  where  the  object  of 
the  insurance,  as  declared  by  the  marginal  memorandum,  is, 
money  lent  on  bottomree  or  respondentia,  or  the  like :  the 
meaning  of  which  marginal  memorandum  may  be  translated 
thus: — We  mean  to  insure  the  subject  so  named,  *  freight' 
for  instance,  arising  and  accruing  during  the  limits  of  the 
voyage  within  desciybed,  from  the  carriage  of  goods  on  board 
the  ship  within  mentioned,  against  the  perils  within  enu- 
merated, and  upon  the  premium  herein  specified.    In  other 
words,  we  adopt  the  general  language  of  the  policy,  as  far  as 
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it  may  serve  to  effectuate  this  object^  and  no  further.  Had^ 
indeed,  the  subject-matter  of  the  insurance  itself,  or  the 
character,  situation,  and  description  of  the  persons  making 
it,  or  any  other  circumstance  attending  the  insurance  pointed 
out  and  required  a  narrow  rule  of  construction,  the  ordinary 
effect  of  these  words  might  perhaps  have  been  in  such  case 
controlled :  but  can  any  such  restrictive  rule  of  construction 
be  applied  to  the  words  '  at  all,  &c.,  ports  and  places  on  the 
coast  of  Brazil!  as  they  occur  here,  without  shaking  the  fun- 
damental rules  of  construction  as  applicable  to  all  deeds 
and  instruments  whatsoever?  Feeling,  therefore,  the  impos- 
sibility of  assigning  to  these  words  any  other  place  in  or  with 
reference  to  this  contract  than  what  the  parties  themselves 
have  done,  and  feeling  the  impossibility  of  assigning  to  them 
in  that  place,  and  with  the  context  which  attends  them,  any 
other  meaning  than  what  they  obviously  and  in  their  plain 
grammatical  sense  import,  we  are  obliged  to  say  that  the 
adventure  could  only  attach  on  goods  and  ship  after  a  loading 
of  goods  had  taken  place  on  the  coast  of  Brazil:  and  as  that 
circumstance  or  event  never  took  place  in  the  present  instance, 
that  the  policy  of  course  never  attached  at  all.  It  certainly 
was  in  the  contemplation  of  the  parties  that  the  risk  meant 
to  be  insured  might  have  ceased  before  the  17th  of  September  y 
1800,  and  a  return  of  premium  is  provided  in  that  event :  but 
I  do  not  think  that  the  construction  of  the  rest  of  the  policy 
is  so  materially  affected  by  this  stipulation  as  to  require  any 
particular  observations  upon  it.  Upon  the  whole,  we  are  of 
opinion  that  this  rule,  which  calls  on  the  plaintiff*  to  shew 
cause  why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
entered,  must  be  made  absolute.** — Rule  absolute. 

The  subject  treated  of  in  the  preceding  case,  namely,  whe- 
ther a  policy  from  A.  to  B.,  beginning  the  adventure  upon 
the  said  goods,  from  the  loading  thereof  aboard  the  said 
ship  shall  cover  a  policy  for  goods  loaded  antecedently  to 
the  vessel  being  at  A.,  has  been  the  subject  of  much  discus- 
sion from  the  time  of  Lord  Mansfield  to  the  present. 
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In  Hodgson  v.  Richardson  (a),  the  case  was,  that  the  ship  <^ncealmeiit 

^  of  the  true 

was  insured  at  and  from  Genoa,  (the  adventure  to  begin  from  port  of  loading 
the  loading  to  equip  for  this  voyage)  liable  to  average :  her  policy, 
loading   consisting   of  potash,  verdigris,   and   cotton,  and 
other  perishable  commodities.     This  loading  was  put  on 
board  at  Leghorn,  the  10th  August,  and  the  vessel  had  lain 
at  Genoa  about  five  months,  being  originally   bound  for 
Dublin;  but  losing  her  convoy,  she  put  into  Genoa  the  13th 
August,  and  lay  there  till  the  5th  of  January,  when  she 
sailed.     The  insurance  was  made  on  the  SOth  January,  at 
which  time  the  facts  were  known  to  the  assured,  but  not  com- 
municated  to  the  underwriter.    A  few  days  after  she  put  to 
sea  she  was  shattered  by  a  storm,  and  the  cargo  considerably 
damaged.     The  assured  brought  his  action  on  the  policy ; 
and  the  jury  found  a  verdict  for  the  plaintiff.     And  now 
Morton  and  Dunning  moved  (Eas.  Term,  4  Geo.  3,  K.  B.) 
for  a  new  trial,  contending  that  the  policy  was  bad ''  ab  ifutio^ 
for  want  of  a  due  disclosure  of  the  circumstances ;  as  Genoa, 
from  the  wording  of  the  policy,  imported  to  be  the  port  of 
loading :  and  the  goods  were  liable  to  have  taken  damage  by 
having  lain  so  long  aboard  :  and  therefore,  although  the  pre- 
sent loss  actually  happened  by  a  storm,  still  the  policy  being 
originally  bad,  the  assured  cannot  recover.    Lord  Mansfield, 
C.  J. :  **  In  this  case  the  verdict  ought  not  to  stand.    The 
question  is,  whether  there  was  a  sufficient  disclosure,  t.  e., 
whether  the  fact  concealed  was  material  to  the  risk  run. 
This  is  a  matter  of  fact,  and,  if  material,  the  consequence  is 
matter  of  law  that  the  policy  is  bad.     Now  who  can  say,  that 
no  risk  was  run  during  the  five  months*  stay  at  Genoa,  or  no 
damage  happened  in  that  period?    The  policy  is  founded 
upon  a  misrepresentation ;  the  ship  is  insured  at  and  from 
Genoa  to  Dublin,  the  adventure  to  begin  from  the  loading  to 
equip  for   this  voyage.     This  plainly  implies  that   Genoa 
was  the  port  of  loading.    And  at  the  trial  all  the  witnesses 
said,  that  it  was  material  to  acquaint  the  underwriter  whether 

(a)  1  W.  Black.  463. 
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the  insurance  was  to  be  at  the  commencement  or  the  middle 
of  the  voyage."  Wilmoty  J. — **  The  fact  disclosed  by  this 
policy  is  not  true,  viz.,  that  Oenoa  is  the  loading  port,  for  so 
it  must  be  understood.  And  in  such  cases  I  will  not  specu- 
late on  the  materiality  or  immateriality  of  the  fact  Not  but 
I  think  the  length  of  the  stay  at  Genoa  is  very  material  in 
the  case  of  such  perishable  commodities.**  Rule  for  a  new 
trial,  absolute. 

In  the  case  of  Robertson  v.  French,  it  may  be  remembered 
that  the  loading  was  confined  to  a  particular  place,  beginning 
the  adventure  upon  the  said  goods  from  the  loading  thereof 
aboard  the  said  ship  at  all,  any,  or  every  port  or  place  where 
-or  whatsoever,  on  the  **  coast  of  Brazil  ;**  whereas  the  goods 
were  not  loaded  there,  but  at  the  Cape  of  Oood  Hope.  In 
the  case  of  Homyer  v.  Lushington  (a),  the  action  was  on  a 
policy  of  insurance  at  and  from  Gottenburg  to  Riga,  or  any 
ports  in  the  Baltic,  upon  ''  goods  and  ship  AmeUa,^  begin- 
ning the  adventure  upon  the  goods  from  the  loading  thereof 
aboard  the  said  ship  at  Gottenburg.  The  declaration  averred 
that  on  the  13th  September,  1809,  the  ship  was  in  good 
safety  at  Gottenburg,  and  that  the  cargo  in  the  policy  and 
memorandum  mentioned  was  of  great  value :  and  that  after- 
wards the  ship,  with  the  cargo,  set  sail  from  Gottenburg,  and 
arrived  at  Riga,  where  with  the  cargo  she  was  taken, 
arrested,  and  detained  by  the  emperor  o{ Russia,  and  wholly 
lost.  At  the  trial,  before  Lord  Ellenborough,  C.  J.,  at  the 
London  sittings  after  Trin.  Term,  181 1,  it  appeared  that  the 
goods  insured  were  laden  on  board  the  ship  in  the  port  of 
London.  Lord  Ellenborough  directed  the  jury  to  find  a 
verdict  for  the  defendant,  reserving  leave  to  enter  the  verdict 
for  the  plaintiff.  After  the  argument  upon  the  point  in  the 
case,  on  the  subject  of  our  present  inquiry.  Lord  Ellen- 
borough, C.  J.,  said,  ''  When  this  question  was  first  agitated, 
I  had  a  difficulty  in  putting  the  construction  which  is  now 
contended  for  upon  words  I  really  believe  bore  a  different 

(a)  15  East,  46t  ante,  p.  158. 
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construction  in  the  commercial  understanding  of  those  who 
used  them.     However,  the  Court  came  to  a  decision  on  the 
point  m  the  case  of  Robertson  y.  French :  and  this  question 
now  comes  before  us  after  the  case  of  Spitta  v.  Woodman(a). 
It  is  therefore  no  longer  doubtful  what  construction  is  to  be 
put  upon  these  words.     It.  is  to  be  considered  also  in  aid  of 
such  construction,  that  the  goods  may  have  been  damaged  in 
their  transit  from  London  to  Gottenburg^  which  might  cast 
upon  the  underwriter  a  damage  occurring  anterior  to  the 
onnmencement  of  the  risk.     It  seems  to  me,  therefore,  that 
under  the  terms  of  this  policy,  the  risk  upon  these  goods  never 
attached,  and  there  must  be  a  proportional  return  of  premium/' 
Graef  J.  concurred.     Bayley,  J. :    ^*  In  De'Symonds  v. 
Shedden  (6),  the  Court  of  Common  Pleas  seems  to  have 
entertained  the  same  opinion.**    And,  at  length,  both  in  the 
Court  of  King's-Bench,  and  in  the  Common  Pleas,  it  was 
decided,  that  where  the  words  of  the  policy  were  general 
''  at  and  from  a  place,"  and  the  adventure  on  the  goods  to 
begin  from  the  loading  thereof  on  board  the  ship  (without 
saying  where),  as  in  Spitta  v.  Woodman  (c),  and  Langhom  v. 
Hardy  (rf),  and  MelUsh  v.  Allnuit{e)^  goods  loaded  on  board 
before  the  arrival  at  the  place  named  as  that  from  which  the 
risk  b  to  commence,  will  not  be  protected. 

But  wherever  the  Court  can  collect  from  the  circum- 
stances of  the  case,  or  from  the  words  used,  that  it  was  the 
intention  of  the  parties  to  cover  such  antecedent  loading, 
they  will  give  the  policy  that  construction.     Thus  in  the  case 
ot  Nonnen  v.  Kettlewell  {/),  which  was  an  insurance  on  But  if  pan  of 
sugar  free  of  particular  average,  at  and  from  Landscrona  to  i^^^^^^^j}*^, 
Wolgastf  the  underwriters  had  been  informed  that  part  of  landed  at  the 
the  goods  had  been  shipped  on  board  the  same  vessel  some  so  as  to  enable 
months  before,  at  Gottenburg.     Part  of  the  cargo  was  taken  be^i^ij^ct^  -. 
out  of  the  ship*s  hold,  and  landed  on  the  quay,  and  replaced  ^f^^  to  be  a 
in  the  ship.     A  sufficient  quantity  was  taken  out  to  enable  loading  within 

^fl)  2  Taunt  4lC.  {d)  4  Taunt.  628. 

(6)  2  Bos.  &  Pull.  153.  (c)  2  M.  &  S.  106. 

10  2  Taunt.  416.  (/)  16  East,  176. 

o 
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the  terms  of      the  Custom-house  officers  at  Landscrona  to  examine  the  whole 
cargo  on  hoard,  the  duties  on  which  were  paid.     Tlie  Court 
held  this  to  be  an  actual  unloading  and  reloading  a  part,  and 
virtual  reloading  of  the  whole,  as  far  as  unloading  and  re- 
loading were  necessary  for  the  purpose  of  ascertaining  and 
paying  the  duties  at  that  port,  which  according  to  the  policy 
is  to  be  regarded  as  the  loading  port.     So,  also,  in  the  case 
So, ifapolicj    oi Belly,  Hobson  (a),  where  a  policy  was  on  goods  at  and 
a  coiitinaation    froDi  Gottenburg^  to  take  in  and  discharge  goods  wherever 
plirclM^coods   ^^  ^'^^P  *"^y  touch  at,  declared  it  to  be  in  continuation  of 
p.oyious^y         former  policies.     The  defendant  was  not  an  underwriter  on 

loaded  will  be  , 

covered  by  it.    the  former  policies,  and  the  goods  insured  were  in  fact  loaded 
at  Virginia ;  the  Court  thought  this  memorandum  indicated 
that  the  prior  loading  was  in  the  contemplation  of  the  parties. 
Where  the  And  in  the  case  of  Gladstone  v.  Clay  (6),  where  the  word 

g?nnm^the  ''  wheresoever*' was  added  thus,  beginning  the  adventure  upon 
the  uid^^o^'^  the  said  goods  from  the  loading  thereof  on  board  wheresoever, 
from  the  load,  the  Court  thought  this  word  sufficient  to  cover  the  loading 
board  where-  wheresoever  it  should  take  place,  and  to  draw  the  case  out 
held*to«)ver  ^^  ^^^  Construction  put  on  former  cases,  and,  therefore, 
the  loading        where  coods  were  insured   "  at  and  from  Pernambueo  to 

wheretoe\'cr  it 

took  place.  Maran/tam,  and  at  and  from  thence  to  Licerpool  from 
the  loading  thereof  on  board  the  said  ship,  wheresoever,  &c.*' 
the  goods  were  loaded  at  Liverpool  to  be  delivered  and 
sold  at  PemambucOy  and  the  ship  was  to  be  sent  back  to 
London:  and  the  goods  were  sold  at  Pernambueo^  except 
twenty-six  cases,  which  were  sent  in  the  same  ship  to 
be  disposed  of  at  Maranham^  together  with  other  goods  to 
be  carried  to  Maranham  and  thence  to  Liverpool  on  the 
plaintiff's  account :  the  twenty-six  cases  were  not  unloaded 
but  remained  on  board  till  the  loss  which  happened  between 
Pernambueo  and  Maranham:  it  was  held  that  the  policy 
covered  the  twenty-six  cases. 

But    where   the    assured    have    by   the    express    terms 
which  they  have  used   in  the  policy  confined  the   risk  to 

\n)  IG  Kaat,  240.  Jj)  1  M.  &  S.  4is. 
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the  goods  ''  from  the  loading  thereof*'  at  a  particular  place, 
still,  although  there  may  be  reason  to  believe  that  the 
intention  of  the  assured  was  to  protect  the  goods  actually  on 
board  at  the  time  of  the  loss,  whether  belonging  to  the 
outward  as  well  as  the  homeward  voyage,  the  Court  will 
not  feel  itself  at  liberty  to  give  effect  to  their  intention,  but  in 
the  construction  of  the  policy  it  will  be  guided  by  the  express 
terms  they  have  used. 

And  therefore,  in  the  case  of  Rickman  v.  Carstairs  (a),  On* valued 
where  a  ship  was  bound  on  a  bartering  expedition,  and  at  and  from 
an  insurance  was  made  on  goods  "  beginning  the  adventure  Africa,  to^tbe 
from  the  loading  thereof  on  board  the  said  ship  twenty-four  '^'P'"  ^^.  °^, 

°  *  ^  discharge  m  the 

hours,  after  her  arrival  on  the  coast  oiAfiica^^  and  a  loss  took  United  King. 

don.    •*  Bo- 
place  when  a  portion  of  the  goods  of  the  outward  voyage  was  ginning  the  ad. 

on  board  and    a  considerable   portion  of  the  homeward  thrio^ing^ 
not  shipped  at  the  time,  it  was  held  that  the  policy   did  *J?^  **»•  ■"* 

trv  ^  ^  r        J  ihip  •*  twentv- 

not  cover  that  portion  of  the  goods  of  the  outward  voyage  four  houn  dter 
on  board  at  the  time,  notwithstanding  by  a  memorandum  the  coast  of 
annexed  to  the   policy  the  insurance  was  declared   to  be  ^ifpwentcm^/ 
on  the  cargo  valued   at  a  certain  sum,  and  that  the  part  Wtering 

▼oyaffe,  held 

of  the  outward   cargo  then   remaining  on  board,  together  that  the  policy 
with  the  portion  already  shipped,  made  up  the  valuation  thepart^oT^* 
in  the  policy,  and  that  the  policy  was  to  be  opened  and  °JJ*J^*^V§? 
the  assured  was  to  recover  only  a  proportion  of  the  value  time,  though 
estimated  on  the  part  of  the  homeward  cargo  shipped  at  the  randum  the 
time.     And  Lord  Denman,  C.  J.,  delivering  the  judgment  of  ^^^a'at'a 
the  Court  said,  "  In   this  case  it  is  with  regret  we  find  certain  price, 

,  1  .     .gw*    *nd  the  goods 

ourselves  obliged  to  come  to  the  conclusion  that  the  plaintiffs  shipped  tofe- 
are  not  entitled  to  recover  for  a  total  loss ;  because  it  appears  p^rt  of  the  out- 
very  likely  that  the  assured  intended  by  this  policy  to  insure  J^^^^/" 
both   the  outward  and  the  homeward  cargo,  and  to  have  time  of  the  lots 

amounted  to 

valued  both ;  inasmuch  as  a  great  part  of  the  outward  cargo  that  value; 

would,  in  such  a  voyage  remain  on  board,  and  would  be  TOlicywasto 
continually   varying  in  the  course   of  barter,  and  nothing     /y°^,^ 

is  more  probable  than  that  the  entire  cargo  should  be  valued,  to  recover  only 

(a)  5  B.  &  Ad.  051. 
02 
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a  proportioii  of  jq  prevent  difficulty  of  valuation,  in  the  case  of  a  loss, 
mated  on  tlie  Unfortunately,  however,  they  have  used  words,  which 
Someward  wiU  not,  we  think,  effectuate  that  intention.  The  question 
SXtoSr^  in  thb  and  other  cases  of  construction  of  written  instru- 
ments IB,  not  what  was  the  intention  of  the  parties,  but 
what  is  the  meaning  of  the  words  they  have  used.  The  cases 
of  Robertson  v.  French  (a),  Spitta  v.  Woodman  (6),  Lang- 
home  V.  Hardy  (c),  and  others  have  esUblished,  that  where 
the  policy  b  upon  goods,  **  from  the  loading  thereof**  either 
from  a  particular  place,  or  in  blank  upon  a  voyage  from  one 
place  to  another,  it  does  not  attach  upon  goods  previously  on 
board ;  but  this  being  a  strict  construction,  has  been  relaxed 
when  there  was  anything  on  the  face  of  the  instrument 
to  satisfy  the  Court  that  the  policy  was  intended  to  cover 
goods  previously  on  board,  (d)  The  question  then  is»  whether 
there  is  anything  disclosed  upon  the  face  of  this  policy 
by  wliich  the  Court  can  be  convinced  that  it  was  intended  to 
attach  upon  the  outward  cargo,  the  nature  of  the  voyage,  of 
which  the  underwriter  must  be  presumed  to  be  cognizant, 
being  also  taken  into  consideration  ? 

''  The  only  circumstance  which  can  have  this  effect,  is  the 
memorandum,  which  declares  the  insurance  to  be  '  on  the 
cargo  valued  at  4800^'  and  it  occurred  at  one  time  to  a  part 
of  the  Court  that  thb  raised  a  presumption  that  the  parties 
contemplated  such  a  cargo  to  be  the  substance  of  the 
insurance  as  was  capable  of  being  valued  at  the  full  amount 
insured  when  the  policy  attached,  t.  e.  when  the  ship 
had  arrived  twenty-four  hours  on  the  coast  of  Africa^  and 
that  the  entire  cargo,  consisting  of  outward  and  homeward 
goods,  would  alone  answer  that  description.  If  this  were 
dearly  the  meaning  of  the  clause  we  agree  that  we  might 
reject  or  qualify  the  words  '  from  the  loading  thereof  on  board 
the  ship,*  as  we  certainly  might  have  done,  if  it  had 
been  said  expressly  in  the  memorandum,  that  the  insurance 

(a)  \  East,  1 30.  (d)  As  in  Bell  v.  Hobson,  16  East, 

ib)  2  Taunt.  416.  260,  and  Gladstone  e.  Clay,  1  M, 

(c)  4Taunt  62S.  &  S.  418. 
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was  on  the  cargo  both  outward  and  homewardi  valued 

at  48002.    But  the  difficulty  is  to  make  out  that  this  is 

the  meaning  of  the  memorandum  in  question.    Suppose  the 

words  of  the  memorandum  had  been  *  on  the  homeward 

cai^o'  valued  at  the  same  sum^  would  there  have  been  any 

inconsistency  in  making  such  a  valuation^  and  would  the  fact 

therefore  of  making  such  a  valuation  enable  the  Court  to  say 

that  the  word  homeward  must  be  rejected,  and  the  insurance 

applied  to  the  whole  of  the  goods  on  board  ?    Or  suppose 

that  m  the  earlier  part  of  the  policy,  the  insurance  had 

been  '  upon  any  kind  of  goods  and  merchandizes,  laden  on 

board,  after  twenty-four  hours  after  arrival  on  the  coast 

of  Africa/  would  the  valuation  by  the  memorandum  in  any 

way  have  qualified  or  varied  the  subject  of  insurance  ?    If  it 

would  not,  neither  can  it  in  the  present  case;    for  the 

declaration  in  the  policy,  that  the  adventure  is  to  begin  '  from 

the  loading  thereof  on  board  twenty-four  hours  after  such 

arriTal'  is  in  effect  the  same  thing,  and  confines  the  insurance 

to  the  homeward  cargo." 

There  is  a  class  of  cases  which  may  properly  enough  be  The  Conn 
mentioned  in  this  place,  which  establish  a  well-known  principle  a  oonstmci 
10  the  law  of  marine  insurance,  and  which  we  shall  have  to  h^^^L^ 
consider  further  m  the  next  section,  viz.,  that  the  Courts  of  ^n  goid* 

,,         by  the  cast 

Law  have  always,  in  putting  a  construction  upon  policies,  and  usage 
been  guided  by  the  custom  and  usage  of  trade. 

There  is  one  case,  which  has  already  been  referred  to,  of 
this  description,  viz.,  the  case  of  Pelly  v.  Royal  Exchange 
Assurance  Company  (a),  in  which  it  was  decided  by  Lord 
Mansfield^  that  where  the  rigging  and  tackle  of  a  ship  were 
put  on  shore,  during  a  repair,  in  a  Chinese  voyage,  in  the 
usual  course  of  that  voyage,  and  were  burnt  by  accident,  the 
underwriters  were  held  liable.  The  reader  is  referred  to 
Lord  Mansjields  judgment,  quoted  at  length  in  the  former 
part  of  this  Treatise  {a). 

In  another  instance,  of  LethuUers  case  (6),  which  was  an 

(a)  1  Burr.  341,  ante,  p.  137. 

kb)  3  Salkeld,  443  $  and  see  Warwick  v.  Scott,  4  Camp.  62. 
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action  on  a  policy  of  insurancci  underwrote  by  the  defendant 
at  London,  by  which  a  ship  was  insured  from  thence  to  the 
Easl  Indies,  warranted  to  depart  with  convoy,  the  declara- 
tion showed  that  the  ship  went  from  London  to  the  Downs, 
and  from  thence  with  convoy,  and  was  lost.   After  a  frivolous 
plea  and  demurrer,  the  case  stood  upon  the  declaration,  and 
it  was  objected  that  there  was  not  a  departure  without  con- 
voy.   But,  by  the  Court,  the  clause,  ''  warranted  to  depart 
with  convoy,**  must  be  construed  according  to  the  usage 
among  merchants,  that  is,  from  such  place  as  convoys  are  to 
be  had,  as  the  Downs.    In  this  case  Lord  Chief  Justice  HoU 
differed  from  the  rest  of  the  Court ;  the  late  Mr.  J.  Park, 
however,  says,  that  his  Lordship*s  opinion  is  certainly  contra- 
dicted by  practice,  it  being  almost  the  invariable  custom  for  the 
convoy  to  meet  the  merchant  ships  only  in  the  Downs  (a). 
A  ship  may  ffo       In  the  cascs  of  Gordon  v.  Morley,  and  Campbell  v.  Bor- 
convov''at  the     dieu  (6),  on  an  insurance  from  London  to  Gibraltar,  warranted 
llSirit^!     to  depart  with  convoy,  it  appeared  that  there  was  a  convoy 
appointed  for  that  trade  at  Spiihead,  and  the  ship  Ranger, 
having  tried  for  convoy  in  the  Downs,  proceeded  to  Spiihead, 
and  was  taken  in  her  way  thither.   Tlie  assurers  insisted  that 
this  being  the  time  of  a  French  war,  the  ship  should  not  have 
ventured  through  the  Channel,  but  have  waited  in  the  Downs 
for  an  occasional  convoy;  and  many  merchants  and  office- 
keepers  were  examined  to  that  purpose.    But  the  Chief  Jus- 
tice held,  that  the  ship  was  to  be  considered  as  under  the 
defendant's  insurance,  as  going  to  a  place  of  general  rendez- 
vous ;  and  if  the  parties  meant  to  vary  the  insurance  from 
what  is  commonly  understood,  they  should  have  particularized 
her  departure  with  convoy  from  the  Downs.  The  juries  were 
composed  of  merchants,  and  in  both  cases  found  for  the 
plaintiffs,  upon  the  strength  of  this  direction. 

So  in  the  case  oiBond  v.  Gonzales  (c),  which  was  an  action 
upon  a  policy  of  insurance,  which  was  to  insure  the  William 
galley,  in  a  voyage  from  Bremen  to  the  port  of  London,  war- 

{o)  Park  Ins.  S9.  Jf)  2  Strange,  12G5.  (c)  2  Salk.  445. 
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ranted  to  depart  with  convoy.  The  case  was,  the  galley  set 
sail  from  Bremen,  under  convoy  of  a  Dutch  man-of-war,  to 
the  Elbe,  where  they  were  joined  by  two  other  Dutch  men- 
of-war,  and  several  Dutch  and  English  merchant  ships, 
whence  they  sailed  to  the  Texel^  where  they  found  a  squad- 
ron o{  English  men-of-war,  and  an  admiral.  After  a  stay  of 
nine  weeks,  they  set  sail  from  the  Texel :  the  galley  was 
separated  in  a  storm,  taken  by  a  French  privateer,  and  re- 
taken by  a  Dutch  privateer,  and  paid  eighty  pounds  sal- 
vage. It  was  ruled  by  Holt,  Chief  Justice,  that  the  voyage 
ought  to  be  according  to  usage,  and  that  their  going  to  the 
Elbe,  though  out  of  the  way,  was  no  deviation  ;  for  till  after 
the  year  1703  (prior  to  which  time  this  policy  was  made), 
there  was  no  convoy  for  ships  directly  from  Bremen  to 
London. — Verdict  for  the  plaintiff. 

The  case  of  Motteux  and  Others  v.  The  Governor  and  where  a  shm 
Company  of  the  London  Assurance  (a)  was  a  bill  filed  in  the  ^^cd  TOndi. 
Court  of  Chancery,  which  stated  that  the  ship  Eyles,  late  in  t»on.  and  went 

^ '  r      ir       »  to  the  nearest 

the  East  India  Company's  service,  was,  in  the  year  1732,  at  and  best  place 
Bengal,  at  which  time  the  owner  employed  I.  H.  to  insure  that  it  was  to 
the  ship  in  the  London  Assurance  Office  for  five  hundred  ^if^hetld"* 
pounds.     The  adventure  thereon  was  to  commence  from  her  *>««?  repaired 

,  .  at  the  port 

arrival  at  Fort  Saint  George,  and  thence  to  continue  till  the  from  whence 
said  ship  should  arrive  in  London,  and  that  it  should  be  law-  to^comn^ce 
fill  for  the  said  ship,  in  the  said  voyage,  to  stay  at  any  ports  ^"romthe 
or  places  without  prejudice,  and  that  the  ship  was  and  should  risk  insured. 
be  rated  at  interest  or  no  interest,  without  further  account : 
in  consideration  whereof  I.  H.  paid  fifteen  pounds  premium. 
The  Eyles  came  to  Fort  Saint  George,  in  February,  1733, 
in  her  way  to  England;  but  being  leaky,  and  in  a  very  bad 
condition,  upon  the  unanimous  advice  of  the  governor,  coun- 
cil, commanders  of  ships,  &c.,  she  sailed  to  Bengal  to  be 
refitted,  and  after  being  sheathed,  in  her  return  upon  her 
homeward-bound  voyage,  she  struck  upon  the  Engilee  sands, 
and  was  lost.    Evidence  was  read  on  the  part  of  the  plaintiffs 

(a)  1  Atk.  545. 
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■ 

to  prove  thai  Bengal  was  the  roost  proper  place  to  refit,  and 
that  she  went  thither  for  that  reason ;  that  this  was  a  voyage 
of  necessity,  and  not  a  trading  voyage,  for  she  took  nothing 
on  board  but  water,  provision,  and  balkist. 

Lord  Chancellor  Hardwicke. — ^''As  to  the  question,  whether 
there  has  been  a  breach,  or,  in  other  terms,  a  loss,  within  the 
meaning  of  this  policy  !  the  general  principles  laid  down  by 
the  plaintiff's  counsel  are  right :  that  stress  of  weather,  and 
the  danger  of  proceeding  on  a  voyage,  when  a  ship  is  in  a 
decayed  condition,  are  to  be  considered.  In  such  a  case,  if 
she  went  to  the  nearest  place,  I  should  consider  it  equally  the 
same  as  if  she  had  been  repaired  at  the  very  place  from  which 
the  voyage  was  to  commence,  according  to  the  terms  of  the 
policy,  and  no  deviation.  It  is  a  very  material  circumstance, 
that  the  governor  ordered  the  lading  to  be  taken  out,  to  show 
the  necessity  of  the  ship's  being  repaired ;  but  there  is  not  a 
syllable  of  proof  why  she  might  not  have  been  equally  well 
repaired  at  Fort  St.  George.  There  is  one  part  of  this  case 
which  distinguishes  it  from  all  others  whatever,  and  tliat  is, 
as  to  the  certain  time  the  voyage  was  to  commence.  The 
fact  is,  the  ship  was  lost  in  July,  1733,  three  weeks  before 
the  time  of  making  this  policy,  so  that  clearly  the  ship  was 
not  at  Fort  St.  George  at  the  time  the  agreement  was  made ; 
and  therefore  it  is  a  material  question  whether  it  comes  within 
the  agreement."  His  Lordship  directed  an  issue  to  try 
whether  the  loss  in  July,  1733,  was  a  loss  during  the  voyage, 
and  according  to  the  adventure  agreed  upon ;  which  issue 
was  afterwards  found  for  the  plaintiffs,  upon  a  trial  in  the 
Common  Pleas. 
Goodf  are  in-  In  the  case  of  Tiernay  v.  Ethrington  (a),  which  was  an 
to  B.,  with  action  upon  a  policy  of  insurance  "  on  goods  in  a  Dutch 
t^m^nto^  ship,  from  Malaga  to  Gibraltar,  and  at  and  from  thence  to 
or  more  ship  or  England  and  Holland,  both,  or  either :  on  goods,  as  hereunder 
be  forwarded  agreed,  beginning  the  adventure  from  the  loading,  and  to 
to  B.  their        continue  till  the  ship  and  goods  be  arrived  at  England  or 

(a)  1  Burr.  3-18. 
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Hottandf  and  these  safely  landed."    The  agreement  wasi  place  of  • 

*'that  upon  the  arrival  of  the  ship  at  Gibraltar,  the  goods  being  no 

might  be  unloaded,  aad  reshipped  in  one  or  more  British  ^^oodg^ 

ship  or  ships  for  England  and  Holland,  and  to  return  one  [|^L^^ 

per  cent,  if  discharged  in  England.**    It  appeared  in  evi-  ship  (wh; 

denoe,  that  when  the  ship  came  to  Gibraltar  the  goods  were  consider 

unloadedi  and  put  into  a  store-ship  (which  it  was  proved  was  ^^^^ 

always  considered  as  a  warehouse),  and  that  there  was  then  no  o^  f  ship 

British  ship  there.     Two  days  after  the  goods  were  put  into  they  wen 

the  store-ship,  they  were  lost  in  a  storm.    The  question  was,  atu^bML 

whether  this  was  a  loss  within  the  construction  of  the  policy  ? 

Lee,  Chief  Justice. — "  It  is  certain  that  in  the  construction  Policies  i 
of  policies,  the  striatum  jus,  or  apex  juris,  is  not  to  be  laid  largely  fc 
hold  of:  but  they  are  to  be  construed  largely,  for  the  benefit     ^^ 
of  trade,  and  for  the  insured.    Now  it  seems  to  be  a  strict 
construction,  to  confine  the  insurance  only  to  the  unloading 
snd  re-shipping,  and  the  accidents  attending  that  act.     The 
construction  should  be  according  to  the  course  of  trade  in 
this  place ;  and  this  appears  to  be  the  usual  mode  of  unload- 
ing and  re-shipping  in  that  place,  viz.,  that  when  there  is  no 
British  ship  there,  then  the  goods  are  kept  in  store-ships. 
Where  there  is  an  insurance  on  goods  on  board  such  a  ship, 
that  insurance  extends  to  the  carrying  the  goods  to  shore  in 
a  boat.     So,  if  an  insurance  be  of  goods  to  such  a  city,  and 
the  goods  are  brought  in  safety  to  such  a  port,  though  dis- 
tant from  the  city,  that  is  a  compliance  with  the  policy,  if  that  • 
be  the  usual  place  to  which  the  ships  come.     Therefore,  as 
here  is  a  liberty  given  of  unloading  and  re-shipping,  it  must 
be  taken  to  be  an  insuring  under  such  methods  as  are  proper 
for  unloading  and  re-shipping.     There  is  no  neglect  on  the 
part  of  the  insured,  for  the  goods  were  brought  into  port  the 
nineteenth  and  were  lost  on  the  twenty-second  o{  November. 
This  manner  of  unloading  and  re-shipping  is  to  be  considered 
as  the  necessary  means  of  attaining  that  which  was  intended 
by  the  policy,  and  seems  to  be  the  same  as  if  it  had  happened 
in  the  act  o(  unshipping  from  one  ship  into  another.    And  as 
this  is  the  known  course  of  the  trade,  it  seems  extraordinary 
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if  it  was  not  intended.  This  is  not  to  be  considered  as  a  sus- 
pension of  the  policy ;  for  as  the  policy  would  extend  to  a  loss 
happening  in  the  unloading  and  re-shipping  from  one  ship  to 
another,  so  any  means  to  attain  that  end  come  within  the 
meaning  of  the  policy.** 

The  plaintiff  had  a  verdict. 

Afterwards  a  new  trial  was  moved  for ;  but  it  was  refused 
by  Lee^  Chief  Justice,  Mr.  Justice  Chappie ^  and  Mr.  Justice 
Denisofif  against  the  opinion  of  Mr.  Justice  Wright  {a). 

In  the  case  of  Bold  and  another  v.  Rotherham  and  others  {b)^ 
which  was  an  action  on  a  policy  of  insurance  on  **  goods  by 
the  ship  Penangf  from  Liverpool  to  China,"*  At  the  time  of 
making  the  policy,  the  relations  between  this  country  and 
China  were  in  a  disturbed  state,  and  the  policy  was,  there- 
fore, drawn  up  in  a  mode  to  allow  every  facility  to  the  assured 
to  look  out  and  wait  for  a  market.  The  insurance  was  "  on 
goods'*  by  the  ship  Penang^  "  at  and  from  Liverpool  to  any 
port  or  ports  in  the  Canton  River,  or  on  the  coast  of  China, 
including  Manilla,  with  leave  to  remain  at  an  out-port  until 
she  could  get  to  a  desired  port,  with  leave  to  call  at  any  port 
or  ports  for  instructions  or  in  the  way  of  traflSc.**  The  ship 
sailed  on  the  Slst  October,  1840,  and  on  January  25th,  being 
then  in  the  Indian  Seas,  she  met  with  bad  weather,  was  dis- 
masted, the  maintopsail-yard  coming  down  stove  a  hole  in  her 
deck,  through  which  she  shipped  a  quantity  of  water,  and  a 
large  portion  of  the  cargo  was  consequently  damaged.  The 
captain  thought  it  best  to  run  for  Singapore,  which  he 
reached.  The  vessel  was  then  refitted,  but  the  cargo  was 
not  taken  out,  owing  to  the  heavy  duties  which  would  have 
been  incurred.  The  Penang  sailed  again  in  April,  and 
arrived  at  Macao  on  the  ^nd  June.  On  that  day  Captain 
Elliott,  the  Plenipotentiary,  issued  a  notice  that  it  was  not 
safe  for  British  Aivp^  to  remain  in  the  river,  and  recommended 
them  to  go  to  Hong  Kong.  The  correspondents  of  the 
owners  at  Canton  directed  the  captain  to  proceed  thither, 

C«)  Easter  Term,  1743.  C.  J.,  at  Liverpool  Summer  Assizes, 

(6)  Tried  before  Lord  Den  man,      1S42.    MbS. /xmrx  me. 
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and  sent  with  the  Penang  a  vessel  called  The  James  Lang, 
which  was  to  be  used  as  a  receiving  ship,  and  into  which  the 
cargo  was  to  be  transhipped,  for  the  purpose  of  ascertaining 
the  damage  and  preventing  further  deterioration  of  the  cargo. 
The  two  vessels  arrived  at  Hong  Kong,  and  the  transhipment 
was  proceeded  with.     The  crews  were  engaged  in  tranship- 
ment about  seven  days,  and  about  1,800  bales  out  of  1,500 
(the  cargo)  had  been  received  by  the  James  Lang,  when  the 
latter  vessel  was  driven  on  shore  in  a  typhon,  was  totally  lost, 
and  the  cargo  washed  away  amongst  the  rocks.     On  behalf 
of  the  assured,  it  was  contended  that  the  goods  conld  not  be 
(apposed  to  have  arrived  at  their  final  destination  by  the 
transhipment  at  Hong  Kong,  that  there  were  no  warehouses 
tiHong  Kong,  and  that  the  transhipment  was  merely  effected 
for  the  purpose  of  ascertaining  the  amount  of  damage,  and 
for  preventing  a  further  deterioration.     It  was  admitted  that 
there  was  no  intention  of  reshipping  the  goods  into  the 
Penang.     His  Lordship  left  it  to  the  jury  to  say  whether 
they  were  of  opinion  that  the  goods,  by  being  put  on  board 
the  James  Lang  at  Hong  Kong,  under  the  circumstances, 
were  to  be  considered  as  having  been  deposited  at  their  final 
destination  as  completing  the  adventure,  so  far  as  the  Penang 
was  concerned.     The  jury  finally  found  a  verdict  for  the 
plaintiffs  (a). 

So  also  in  another  case,  o{ Noble  and  others  v.  Kennoway  (b), 
the  same  principles  were  adhered  to,  and  the  same  rule  of 
decision  was  adopted.    The  insurance  was  upon  the  ships  Goodi  it  in- 
the  Hope  and  the  Anne,  at  and  from  Dartmouth  to  Water"  coast  of  Lahra. 
ford,  and  from  thence  to  the  port  or  ports  of  discharge,  on  f^dwl'^Mhc^^ 
the  coast  of  Labrador,  with  leave  to  touch  at  Newfoundland,  ^re  kq>t  on 

board  a  long 

and  upon  any  kinds  of  goods  and  merchandises;  and  also  on  time  after  the 

(a)  See  with  reference   to  the  £aine%2Strange,1243»aii/eyp.l57> 

abore  case,  the  immediately  pre-  and  particularly  the  arguments  of 

ceding  case  of  Tiernay  o.  Ethring-  Lord  Mansfield,  in  Pelly  o.  Royal 

ton,  1  Burr.  348.     See  also  the  Exchange  Company,  and  of  C.  J. 

cases  of  Pelly  r.  Royal  Exchange  Lee,   in    the  case  of  Tiernay  v. 

Company,  I  Burr.  34 1 ,  ante,  p.  1 37,  Ethrington. 
And  likewise  the  case  of  Waples  v.         {h)  Doug.  510. 
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ship's  arriTtl ; 
this  being  the 
osaeeof  the 
trade  at  that 
place,  the  risk 
continues. 


the  shipsi  till  they  should  be  arrived  at  their  port  of  discbarge, 
and  should  have  moored  at  anchor  twenty-four  hours,  and  on 
the  goods  until  the  same  shall  be  there  discharged,  and  safely 
landed.  By  a  clause  in  the  policy,  money  advanced  to  the 
fishermen  was  insured.  The  Anne  arrived  safe  on  the  coast 
of  Labrador  on  the  2Snd  of  June^  and  the  Hope  on  the  14ih 
of  July^  1778.  From  the  time  of  their  arrival,  the  crews 
were  employed  in  fishing,  and  had  taken  out  none  of  their 
cargoes,  except  at  leisure  hours,  (partly  on  Sundays),  such 
things  as  were  immediately  wanted.  On  the  ISth  of  August, 
an  American  privateer  entered  the  harbour,  and  took  both 
the  vessels,  there  being  at  that  time  nobody  on  board  either 
of  them.  The  action  was  brought  to  recover  the  value  of 
the  goods.  The  defence  was,  that  there  had  been  an  unne- 
cessary delay  in  unloading  the  cargoes,  in  consequence  of 
which  they  had  been  exposed  to  capture,  and  that  the  under- 
writers ought  not  to  be  liable  for  what  had  happened  from 
the  negligence  of  the  insured.  The  plaintiffs  rested  their 
case  on  the  words  of  the  policy,  and  the  usage  of  the  trade. 
They  called  the  captain  of  the  Anne,  who  swore  that  he  had 
been  the  same  voyage  three  times  in  the  three  last  years,  and 
that  they  had  proceeded  in  the  same  manner  during  each  of 
the  voyages ;  that  he  did  not  think  the  pliuntiff*s  had  ware- 
houses sufficient  to  have  held  the  goods  if  they  had  been 
landed ;  and  that  there  were  no  settlements  on  the  coast  of 
Labrador,  but  those  belonging  to  the  plaintiffs.  One  of  the 
sailors  swore  to  the  same  effect.  The  plaintiffs  then  called 
one  French,  to  prove  the  custom  of  the  Newfoundland  trade. 
This  evidence  was  objected  to;  but  Lord  Man^/tf  admitted 
it,  and  the  witness  swore,  that  in  the  Newfoundland  trade  it 
is  customary  to  keep  their  goods  on  board  several  months, 
and  that  sometimes  they  have  part  of  their  homeward  cargo 
of  fish,  and  part  of  their  old  cargo  on  board,  at  the  same 
time.  That  the  first  object  is  to  catch  fish,  and  they  unload 
only  at  times  when  they  cannot  fish.  The  old  cargo  being 
chiefly  salt  and  provisions,  it  is  taken  out  gradually  for  curing 
the  fish,  and  for  consumption.    The  testimony  of  this  witness 
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was  confirmed  by  one  Newman.  Neither  Neuman  nor 
French  had  been  at  Labrador.  Mr.  Hunter  was  then  called, 
who  proved,  that  some  years  since  he  used  to  send  vessels  of 
his  own,  and  also  chartered  vessels,  to  Labrador,  and  that  it 
was  asuali  in  chartering  vessels,  to  stipulate  that  they  should 
have  sixty  days  allowed  for  discharging.  That  he  appre- 
hended they  were  oftentimes  longer  in  fact,  and  that  it  was 
not  80  easy  to  discharge  a  cargo  at  Labrador  as  at  Newfound* 
land.  Upon  this  evidence  a  verdict  was  found  for  the 
plaiotifisj  and  in  the  subsequent  Term  the  defendant  moved 
to  set  it  aside,  which  was  not  granted. 

Lord  Mansfield. — ''  The  trade  of  fishing  on  the  coast  of 
Newfoundland,  especially  from  the  west  of  England,  has 
been  known  and  practiced  for  many  years.     Since  the  treaty 
of  Paris,  a  new  trade  has  been  opened  to  Labrador.     The 
insurance  here  is  on  the  ships,  and  on  the  goods  till  landed.  The 
defendant  says,  the  plaintiffs  have  been  guilty  of  an  unrea- 
sonable delay  in  landing.     That  question  was  to  be  tried  by 
the  jury,  and  could  only  be  decided  by  knowing  the  usual 
practice  of  the  trade.     Every  underwriter  is  presumed  to  be  Every  under- 
acquainted  with  the  practice  of  the  trade  he  insures,  and  that  ^^^o^bT 
whether  it  is  recently  established  or  not.    If  he  does  not  know  «:qj»*intcd 

''         ^  with  the  prac- 

it,  he  ought  to  inform  himself.     It  is  no  matter  if  the  usage  ticeofthe 
has  been  only  for  a  year.     This  trade  has  existed,  and  has  gores,  and  that 
beeft  conducted  in  the  same  manner  for  three  years.     It  is  JJ^^J^  J^^^ 
well  known  that  the  fishery  is  the  object  of  the  voyage,  and  blished  or  not. 
the  same  sort  of  fishing  is  carried  on  in  the  same  way  at  New^ 
foundland.     I  still  think  the  evidence  on  that  subject  was 
properly  admitted,  to  shew  the  nature  of  the  trade.    The 
point  is  not  analogous  to  a  common  law  custom." 

So  in  a  case  of  Ougier  v.  Jennings,  (a)  before  Lord  Eldon,  a  policy  on  a 
when  Chief  Justice  of  the   Common   Pleas,   his   Lordship  f^  ^ 


and 


New- 


allowed  the  usage  of  trade  to  protect  an  intermediate  voyage  *o«jn<?«^  ^  • 
to  Sidney  from  Newfoundland  in  ballast,  and  back  with  a  tugal"  is  not 


(fl)  Sit.  in  C.  P.  1800,  I  Camp.      Irving,  8  Scott,  N.  R.  3 ;  and  ante, 
505,  note  (ci);  and  see  Phillips  v.      p   117*  andpo#/. 
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]£^i^^  cargo  of  coaki  upon  an  insurance  on  fisb  on  the  ship  Duchess 
anintennediattt  of  Gordon  at  and  from  Newfoundland  to  a  port  in  PortugaL 
t^Bcn^heout.  The  ship  had  arrived  at  Newfoundland  in  July^  she  then 
hoiMifvtl  proceeded  to  Sidney  for  coals,  arrived  there  in  August,  and 
voyage— this     delivered  her  coab  at  Netcfoundland  in  October ;  she  then 

being  the  ustge 

ofthattnile.     loaded  her  fish,  and  sailed  for  Oporto  in  November ^  and  was 

lost.     The   underwriters  insisted   that  the   trip  to  Sidney 

should  have  been  communicated  to  the  underwriters,  as  it 

tended  I   by   retarding  the    commencement  of   the  voyage 

insured,  to  increase  the  risk.     The  plaintiff  relied  on  the 

usage  of  trade,  which  was  proved  by  several  witnesses.  * 

Evidence  of  Lord  Eldon. — ''I  think  the  practice  in  this  case  is  as 

the  tnile  is  to    capable  of  being  received,  as  in  other  cases,  in  which  it  has 

^'^'i^.  ^^^  admitted.     This  is  like  the  case  of  the  ship  that  was 

writer  is  bound  employed  On  the  Labrador  coast,  where  she  fished  afkcr  her 

to  know  it,  '^    "^  . 

arrival,  and  before  her  outward  cargo  was  discharged.  There 
is  no  doubt  that  the  policy  primd  facie  means  the  first  cargo, 
which  shall  be  laden  after  the  ship's  arrival :  but  the  under- 
writer must  refer  himself  to  the  usage  of  the  trade,  which  he 
is  bound  to  know.  The  first  question  is,  whether  there  be 
such  an  usage  ?  If  the  evidence  leads  to  this,  that  the  ship 
may  make  an  intermediate  voyage  of  several  years,  it  is  too 
dangerous  for  you  (the  jury)  to  give  it  effect.  If  several 
ships  belonging  to  a  merchant  arrive  together  at  Newfound- 
land,  and  finding  cargoes  for  some  only,  he  bond  fide  stads 
the  rest  on  an  intermediate  voyage,  it  seems  reasonable; 
though  studiously  sending  a  ship  on  an  intermediate  voyage 
out  of  her  turn  would  be  a  deviation.  If  you  think  the  usage 
does  exist :  if  you  think  it  reasonable ;  and  if  you  think  this 
ship  acted  bonk  fide  in  taking  the  intermediate  voyage,  you 
will  find  for  the  plaintiff.**  The  jury  did  so,  and  the  verdict 
was  not  impeached. 
Intninsnr.  So  in  the  case  of  Vallance  v.  Dewar,  (a)  where  Lord 

frcmNew.  EOenborough  held,  that  in  a  common  insurance  on  ship, 
foundlmnd  to      freight,  and  cargo,  at  and  from  any  port  or  ports  in  Newfound- 

{a)  I  ('amp.  :»(»3. 


SECT.  VI.]        Beginning  tJie  Adventure^  Sfc.  207 

land^  to  one  port  of  discharge  in  Portugal^  or  to  any  port  or  »  P^J?  f^^' 

ports  in  the  United  Kingdom^  it  is  not  necessary  to  commu-  neeeasary  to 

nicate  to  the  underwriters,  that  before  that  risk  commences,  underwriters^ 

the  vessel  will  be  employed  either  in  fishing,  (called  banking,)  ^J  ^  •*"? 

or  in  an  intermediate  voyage,  for  the  usage  of  that  particular  ployed  in 

trade  covers  it,  and  the  underwriters  are  bound  to  know  the  that  the  risk 

•mi 

nature  and  circumstances  of  the  trade,  to  which  their  policy  only^lSrS* 
relates.    His  Lordship  added,  the  assured  is  not  bound  to  fml  ofthe 
make  a  laborious  disclosure  of  what  is  known  to  all.     It  is  dition,  for  £ey 
Dotorious  that  in  this  trade,  upon  their  arrival,  ships  are  know  the 
either  employed  in  banking,  or  take  an  intermediate  voyage.  J^^^^**^ 
If  80,  it  must  be  presumed  to  be  equally  in  the  knowledge  of  ^^^  ^« 

pcMicy  felates* 

both  parties.     According  to  the  general  import  of  the  words 
"at  and  from,"  the  policy  would  attach  upon  the  ship's  first 
mooring  on  the  coast ;   but  it  may  doubtless  be  explained 
differently  by  usage :  and  as  between  these  parties  the  policy 
must  be  taken  to  be  the  same,  as  if  it  had  been  expressed  to 
attach  upon  the  expiration  of  the  banking  or  intermediate 
voyage.     The  underwriters  were  not  liable  for  any  antece- 
dent loss,  and  cannot  complain  of  what  was  previously  done 
as  a  deviation.    Although  there  should  be  exceptions  to  the 
usage,  that  would  be  immaterial.     Things  are  presumed  to 
go  on  in  their  ordinary  course ;  and  if  an  usage  be  general, 
though  not  uniform,  the  underwriters  are  bound  to  take 
notice  of  it. 

So  the  same  learned  Judge,  in  the  case  of  Kingston  v. 
Knobbs,  (a)  held,  on  an  insurance  from  Oporto  to  London, 
where  the  ship  having  taken  in  part  of  her  cargo  within, 
went  to  take  the  remainder  without  the  bar;  and  where 
several  witnesses  proved  that  it  had  been  usual  to  do  so,  that 
the  underwriters  were  bound  of  themselves  to  take  notice  of 
the  usage  ;  although  it  appeared  that  sometimes  in  policies, 
express  liberty  was  given  to  load  on  either  side  of  the  bar. 

(a)  1  Camp.  508,  in  notis. 
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SECTION  VII. 

IT   SHALL    BE    LAWFUL   FOR  THE    SHIP,   ETC.,   TO  TOUCH   AND 

STATy   ETC. 


Libert?  to 
"touch**  and 
*•  fUy**  in  the 
eooneof  the 
voyage. 


The  head  of  this  section  includes  the  words  for  making  "  it 
lawful  for  the  said  ship,  &c.,  in  this  voyage,  to  proceed  and 
sail  to,  and  touch  and  stay  at  any  ports  or  places  whatsoever — 
without  prejudice  to  this  insurance." 

This  liberty  to  touch  and  stay  at  different  parts  in  the 
voyage  insured  is  always  inserted  in  the  printed  policies,  and 
generally  made  use  of  by  the  assured's  filling  up  the  blank 
space  as  it  suits  them.  This  clause  has  always  been  used 
with  the  greatest  effect  in  voyages  to  the  East  Indies,  and 
China,  round  the  Capes,  and  to  the  islands  in  the  West 
Indies,  as  well  as  to  the  continents  of  America;  and  some 
care  and  precision  is  requisite  that  the  object  of  the  voyage 
is  well  attained,  by  the  terms  adopted  in  this  part  of  the 
policy  by  the  assured :  the  truth  of  which  we  shall  have  to 
shew  in  many  cases  in  which  this  clause  has  come  in  question. 
Previous,  however,  to  our  giving  our  consideration  to  the 
many  recent  decisions  which  have  taken  place  in  our  Courts 
of  law  upon  this  clause,  after  it  has,  by  the  great  increase  and 
extension  of  commerce  and  navigation,  been  almost  constantly 
used  in  insurances  on  the  long  and  important  voyages  to  all 
parts  of  the  globe,  it  will  be  advisable  for  us  to  turn  our 
attention,  in  the  first  place,  to  the  earlier  decisions,  which 
have  laid  the  foundations  of  the  law  upon  this  subject,  on 
which  the  recent  cases  in  a  great  degree  depend ;  and  which 
legal  decisions  arose  out  of  the  immense  trading  and  com- 
mercial enterprise  which  followed  the  acquisition  of  our  now 
extensive  territories  in  the  East,  and  in  the  foundation  of  the 
government  of  the  East  India  Company  there.  And  I  shall 
quote  the  words  of  that  learned  author,  the  late  Mr.  J.  Park, 
who,  of  all  others,  had  the  best  opportunity  of  observing  the 
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effect  the  great  flow  of  mercantile  speculation  towards  that 
part  of  the  world,  had  upon  the  contract  now  under  our 

• 

coosideration ;  and  which,  under  the  talented  guidance  of 
the  Judges  of  that  period,  (particularly  under  the  masterly 
hand  of  that  great  founder  of  insurance  law,  Lord  Chief 
Justice  Mansfieldf)  was  soon  converted  into  a  system  which 
coiutituted  one  of  the  greatest  assbtance,  protection,  and 
encouragement  to  the  numerous  speculators,  who  embarked 
their  property  on  bottoms  bound  for  that  distant  and  hazard- 
ous market. 

It  is  under  the  term  **  voyage  "  in  this  clause,  that  the  law 
which  was  created  in  the  reign  of  his  late  Majesty  Geo.  S, 
rdating  to  the  "  East  Indian  voyages,*'  and  what  were  called 
the  '*  country  voyages,"  is  to  be  treated  of;  I  shall  commence 
however,  by  the  quotation  I  have  alluded  to,  from  the  learned 
and  most  excellent  treatise  of  the  late  Judge.    He  says, — 
"  Although  the  decisions  in  all  the  above  causes,  (a)  notwith- 
standing the  vast  variety  of  circumstances  that  are  to  be 
(mod  in  them,  are  so  uniform  in  principle ;  and  although  we 
find,  that  the  learned  Judges  make  a  constant  reference  to 
the  usage  of  trade ;  yet  in  no  instance  whatever  has  this  been 
io  apparent  as  in  the  case  of  insurance  upon  East  India  Eut  IndU 
voyages,  in  which  the  insurers  have  been  held  liable,  not  ^^^' 
only  for  events  which  may  possibly  happen  from  the  port  of  ^^Hf»» 
discharge  to  that  of  delivery ;  but  also  for  all  intermediate  or 
country  voyages,  upon  which  the  ship  may  be  despatched  by 
the  order  of  the  council  of  any  of  the  East  India  Company's 
settlements  abroad." 

In  the  cases  of  Grant  v.  Paxton,  and  Grant  v.  Delacour  (6). 
Chief  Justice  Mansfield^  after  stating  the  declaration  and 
facts  in  the  first  of  these  cases,  proceeded — "  No  reason  was 
given,  or  at  least  none  appeared  upon  the  evidence,  why  the 
Brunswick  did  not  proceed  directly  to  London^  and  why  the 
plaintiff  did  not  reship  his  own  goods  for  London  on  board 
of  her.     The  fact  only  was  proved  that  the  East  India  Com- 

(ff)  Mentioned  at  the  close  of  sec.  vi.  {b)  1  Taunt.  463. 

P 
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pany  sent  the  Brunswick  to  Canton^  not  for  their  own  benefit, 
but  the  plaintiff  applied  to  them  that  he  might  go  to  Canton 
with  an  adventure  of  his  own,  and  permission  was  granted 
him  upon  the  terms  that  the  Company  should  take  in  goods 
for  themselves  at  CofUon,  but  that    they   should   pay  no 
part  of  the  freight  on  the  outward  voyage  from  Bombay 
thither.     On  the  voyage  the  Brunswick  was  taken.     The 
plaintiff  first  sued  Delacour  upon  a  policy  made  upon  the 
whole  voyage  out  and  home,  and  in  that  cause  £m  argument 
was  used  with  considerable  effect,  that  the  Company,  who 
had  been  very  indulgent  to  the  plaintiff  in  permitting  him  to 
take  this  voyage,  would  probably  have  been  less  so,  if  they 
had  considered  the  consequence ;  for  they  would  raise  the 
price  of  insurance  against  themselves,  since  the  underwriters 
would  not  hereafter  insure  at  the  usual  premium,  a  voyage 
which  might  by  the  favor  of  the  Company  to  the  captain,  be 
prolonged  beyond  the  full  end  of  the  twelve  months  next 
after  the  time  sufficient  for  the  voyage  which  was  first  con- 
templated.    But  it  was  impossible  not  to  say  that  the  plaintiff 
must  recover  upon  that  policy.    The  words  of  it  were  most 
extensive.    It  was  on  goods  laden  in  London,  and  to  continue 
on  the  same  goods,  which  literally  taken  would  be  absurd, 
for  the  goods  are  taken  out  for  the  purpose  of  trading  and 
barter,  not  to  be  brought  home  again  in  specie.     The  policy 
was  '*at  and  firom  London,  to  all  ports  and  places  on  this 
side,  and  on  the  other  side  of  the  Cape  of  Good  Hope,  for- 
wards and  backwards  at  sea,  at  all  times,  on  all  services, 
and  in  all  ports  and  places,  until  the  ship's  safe  arrival  back 
again  at  her  last  station  at  BlackwaU  or  Deptford,  upon  any 
kind  of  goods  in  the  Brunswick,  beginning  the  adventure 
upon  the  said  goods  from  the  loading  thereof,  on  board  the 
said  ship  at  London,  including  the  risk  in  craft  from  the  ship 
to  the  shore,  and  so  shall  continue,"  &c.     The  Court  held 
that  these  words,  though  literally  applying  only  to  the  goods 
laden  in  London,  must  be  intended  to  apply  to  any  goods 
brought  back  to  London,  though  they  were  not  the  same 
goods.    Consequently,  under  that  policy,  the  captain  had  a 
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right  to  trade  with  his  outfit  as  often  as  he  wouldi  and  the 
insurance  attached  upon  any  goods^  which  he  might  acquire 
in  the  course  of  his  dealing,  and  endeavour  to  bring  back  to 
England. 

Bat  in  this  case  the  words  very  materially  differ.    The 
policy  is  **  upon  goods  at  and  from  China  to  all  or  any  ports 
or  places  whatsoever  and  wheresoever  in  the  East  Indies, 
Perna^ox  elsewhere^  beyond  the  Cape  of  Good  Hope,  in  port, 
and  at  sea,  in  all  places,  at  all  times,  and  in  all  services,  until 
the  ship's  safe  arrival  in  London,  (not  at  the  last  place  of  dis- 
eharge,  an  expression  which  was  relied  on,  in  the  former  case, 
for  the  plaintiff,  as  indicating  that  the  ship  was  to  discharge 
her  cargo  more  than  once);  beginning  the  adventure  upon 
the  said  goods  from  the  loading  thereof  on  board  the  said  ship 
at  China,  and  to  continue  until  the  said  ship  with  all  her 
ordnance,   &c.,  and  goods  and  merchandises  whatsoever, 
should  be   arrived   at  London,  including  the   risk  in  craft 
fiom  the  ship  to  the  shore,  and  upon  the  goods  and  mer- 
chandises until  they  should  be  discharged  and  safely  landed." 
Taking  the  words  of  thb  policy,  nothing  can  be  clearer,  than 
that  the  goods,  insured  by  it,  are  the  goods  to  be  put  on 
board  at  China,   and  not   elsewhere,  on   the  voyage  from 
China  to   London.     But  inasmuch   as  the  Company  may 
employ  the  ship,  while  under  their  hire,  in  any  service,  the 
words  **  to  all  or  any  places,  in  and  at  sea,  in  all  places,  at 
all  tunes,  in  all  services,"  are  inserted  to  the  intent,  that 
although  the  ship  should  be  used  as  a  ship  of  war,  or  in 
whatsoever  employment  she  might  be,  or  whithersoever  the 
Company  should  send  her,  still  the  policy  should  cover  these 
goods.     The  Company,  it  is  true,  send  back  the  Brunswick 
on  another  voyage,  but  this  circumstance  does  not  alter  the 
words  of  the  policy,  or  enlarge  the  insurance.     It  might  alter 
the  effect  of  the  policy,  if  there  were  any  custom  of  the  trade 
to  warrant  it;    but  not  only  none  such  is  found,  but  it  is 
disaffirmed  by  the  circumstances  of  this  case,  which  shew 
that  the  turning  out  of  these  goods  at  Bombay  was  owing  to 
the  interposition  of  an  extraordinary  accident.     It  never  was 

p  ^ 
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in  the  contemplation  of  the  underwritersi  or  of  any  man,  that 

a  ship  once  laden  with  tea,  a  very  valuable  cargo,  would  be 

unloaded,  and  employed  in  war,  or  some  other  trade.     If, 

then,  there  is  no  custom  of  the  trade,  there  is  nothing  to 

alter  the  plain,  fair,  grammatical  sense  of  the  words.     In  the 

other  policy,  the  words  "  backwards  and  forwards  at  sea** 

had  considerable  force.     The  plaintiflTs  counsel  in  this  case 

contended  that  according  to  a  dictum  of  Lord  Mansfield^ 

those  words  meant  only  from  Europe  to  AHa^  and  from 

Asia  to  Europe*  But  this  is  a  most  unnatural  interpretation : 

Said^  Lord     the  words  "  backwards  and  forwards  at  sea**  must  mean  from 

Gregory  v.^     port  to  port.     It  was  Said  by  Lord  Mansfield^  in  the  case  of 

2^™^|^|j^^  Gregory  v.  Christie  (a)  "  that  since  the  practice  had  ceased 

hcvmg  ceased    of  insuring  the  outward  and  homew<ird  voyage  in  one  policy, 

of  insariiur  the 

outward  and  the  words  **  backwards  and  forwards'*  had  ceased   to  be 

▼o jage  m  the  inserted,  but  in  the  case  of  Salvador  v.  Hopkins  {b),  the 

S!**aSr^'  insurance  was  "at  and  from  Bengal  to  any  ports  or  places 

"hackwazds  where  and  whatsoever  in  the  East  Indies,  China^  Persia^  or 

had  ceaied  to  elsewhere,  beyond  the  Cape  of  Good  Hope,  forwards  and 

Salnito**^"  backwarxls,  and  during  her  stay   at  each  place,  until  her 

Hopkins,  arrival  at  London^    There  the  words  must  have  had  the 


meaning  attributed  to  them  in  Grant  v.  Delacour,  that  is 
from  port  to  port,  not  from  Europe  to  Asia. 

This  discussion  no  further  concerns  the  present  question, 

than  to  shew  that  the  case  of  Grant  v.  Delacour  does  not 

Distinctioa  be-  govern  this.     The  distinction  between  them  is  that  there,  by 

Pa^oiP^^  •'  necessary  instruction,  all  the  goods  which  might  be  acquired 

Grant  V.  by  trading  in  the  course  of  the  voyage  were  protected  by  the 

policy :  in  this  case  the  insurance  is  on  nothing  but  the  goods 

laden  in  China,  and  is  to  continue  on  them  till  the  arrival  of 

those  goods  at  London.     On  the  true  construction  of  this 

instrument,  therefore,  we  must  pronounce  that  the  voyage 

from  Bombay  to  China  was  not  within  the  meaning  of  the 

policy,  nor  the  lost  goods  covered  by  this  insurance.'* 

IVIr.  Justice  Park  thus  proceeds  in  the  passage  I  began  to 

(a)  B.  R.  Trin.  24  Geo.  3.  (b)  3  Burr.  1707. 
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qudte :  '*  It  is  not  that^  in  these  cases^  the  Judges  have  given 
a  greater  latitude  to  the  usage  of  trade,  than  in  any  other ; 
but  because,  from  the  great  variety  of  cases  that  have  arisen 
upon  the  subject,  the  usage  with  regard  to  the  East  India 
voyage  is  more  notorious,  and  better  established  than  in  those 
where  the  question  has  but  seldom  occurred.     The  grounds 
and  reasons  of  such  decisions  seem  to  have  been  the  terms  in 
which  all  the  printed  charter-parties  of  the  East  India  Com' 
pony  are   conceived.     By  those  charter-parties,  liberty  is 
gifen  to  prolong  the  ship's  stay  for  a  year;  besides  which, 
it  is  very  common,  by  a  new  agreement,  to  detain  her  a  year 
longer :  and  the  longer  a  ship  is  kept,  it  is  the  more  bene- 
ficial to   the  owners.     The  words  of  the  policy,  too,  are 
adopted  to  this  usage,  being  without  limitation  of  time  or 
place,  and  without  any  reference  to  the  first  voyage  particu- 
larly mentioned  in  the  charter-party.     These  charter-parties, 
being  printed,  are  matter  of  public  notoriety;  and  are  so 
generally  and  universally  known,  or  may  be  so,  by  an  inquiry 
at  the  India  House,  that  the  chance  of  her  stay  is  always 
one  of  the  risks  insured  :  and  both  the  insured  and  insurer 
must  be  supposed  to  be  fully  apprised  and  sufficiently  conu- 
sant of  it     Indeed,  the  understanding  of  the  policy  depends 
so  much  on  the  course  and  usage  of  the  East  India  trade, 
that  it  seems  to  be  contradictory  to  the  policy  to  say,  that  the 
underwriter  did  not  underwrite  for  a  country  voyage. 

''All  these  principles  were  fully  laid  down  by  Lord  Mans- 
field in  a  very  few  years  after  he  took  upon  bim  the  adminis- 
tration of  justice  in  this  country ;  and  they  have  been  fre- 
quently recognised,  and  invariably  pursued  in  a  multitude  of  * 
decisions  upon  such  policies  since  that  time.  The  learned 
Chief  Justice,  when  be  laid  down  these  rules  a9  the  ground  of 
his  then  opinion,  and  as  the  guide  of  future  decisions,  said  he 
did  so,  because  the  Court  esteemed  this  to  be  the  most  con- 
venient way  of  determining  the  question ;  for  whoever  should 
thereafter  insure  on  an  East  India  ship  would  know,  that  be 
insured  the  contingencies,  and  might  take  proper  precautions 
against  them  if  he  pleased.     Whereas  if  every  person  should 
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be  obliged  to  open  to  the  insurer  all  the  grounds  of  his  ex- 
pectation about  the  ship's  continuance  in  the  East  Indies^  or 
coming  to  England^  it  might  produce  great  Utigation  and 
confusion  in  cases  arising  upon  these  policies." 
An  insoraiico        ^^^  cases,   in  which  these  principles  as  to  Ecut  India 
upon  an  Indian  voyages  were  first  settled^  Salvador  v.  Hopkins  (a),  were  the 
dudes  the        nine  causes  tried  upon  the  ship  Winchelsea  an  East  Indiaman  ; 
byThe  us^o%  *^^  ^  ^^  which  the  policies  were  the  same,  the  parties  only 
the  trade.         being  different ;  and  all  of  which  were  at  first  tried  with 
various  success ;  but  the  nine  verdicts  were  ultimately  uniform 
for  the  plaintiff's^  the  assured,  against  the  underwriters. 

The  charter-party  was  in  the  usual  printed  form,  and  con- 
tained a  clause,  empowering  the  Company's  servants  abroad 
to  detain  the  ship  a  year  longer,  if  they  pleased,  than  the 
time  originally  limited  by  charter-party.     The  insurance  was 
in  these  words,  '*  at  and  from  Bengal^  to  any  ports  or  places 
whatsoever  in  the  East  Indies^  C/tina,  Persia,  or  elsewhere, 
beyond  the  Cape  of  Good  Hope^  forwards  and  backwards, 
and  during  her  stay  at  each  place  until  her  arrival  SLiLoudon^ 
on  money,  &c."    On  the  25th  of  March,  1762,  the  ship 
sailed;  on  the   19th  of  September,   in  the  same  year,  she 
arrived  at  Bombay :  and  early  in  the  November  following,  she 
left  Bombay  the  first  time.     The  ship  arrived  at  Calcutta, 
in  Bengal,  on  the  5th  oi  March  1768;  and  on  the  twenty- 
eighth  of  the  same  month,  the  president  and  council  oi  Bengal 
entered  into  a  new  agreement  with  the  captain,  reciting  that 
the  charter-party  would  expire  on  the  11th  of  February, 
1764,  but  that  the  president  and  council,  finding  it  expedient 
to  detain  the  ship  in  India,  and  being  desirous  of  having  the 
time  limited  in  the  charter-party  prolonged,  &c.,  the  inden- 
ture therefore  witnesseth,  that  the  captain  lets  the  ship  to 
freight  for  one  whole  year  from  the  said  1 1  th  of  February^ 
1764k     The  ship  arrived  at  Bombay  a  second  time  in  July^ 
1763:  in  December  following,  she  again  sailed  for  Bengal, 
and  arrived  there  early  in  1764;  on  the  19th  of  March  in 

(a;  3  Burr.  17(jr. 
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that  year  she  left  Bengal^  in  order  to  proceed  for  Bombay ^ 
and  on  the  twenty-first  of  that  months  subsequent  to  the 
expiration  of  the  old  charter-party^  the  ship  was  lost.  On 
the  third  of  April f  1764,  Mr.  Hume,  the  plaintiff  in  several 
of  these  actions,  received  a  letter  from  the  captain,  dated  the 
14th  of  April,  1 763,  inclosing  a  copy  of  the  new  agreement ; 
which  letter  was  publicly  read  in  a  coffee-house.  The  next 
day  after  the  receipt  of  the  letter,  some  insurances  were  made 
by  Mr.  Hume.  On  the  17th  o{  July,  1764,  other  insurances 
were  effected  by  Mr.  Hume,  and  all  the  other  insurances 
were  made,  aft;er  the  captain's  letter  of  the  14th  of  April, 
1763,  had  been  received  and  publicly  read  in  a  coffee-house. 

The  Court,  aft;er  laying  down  all  those  principles  above- 
stated  respecting  the  notorious  usage  of  this  branch  of  trade, 
enlarged  upon  the  circumstances  peculiarly  distinguishing 
these  causes.  "  No  mention  was  made,  or  question  asked,  at 
the  time  of  underwriting,  when  the  ship  was  chartered,  when 
abe  sailed  from  England,  when  she  arrived  in  India,  whether 
she  was  detained  a  year,  according  to  the  proviso  in  the 
charter-party  :  and  yet  her  continuance  in  the  East  Indies 
depended  upon  all  these  facts.  If  they  ought  necessarily  to 
be  disclosed,  the  policy  was  void,  to  the  knowledge  of  the 
underwriters,  at  the  time  they  took  the  premium.  The  evi- 
dence in  all  the  causes  was  very  strong,  and  her  staying  a 
year  longer,  if  known,  would  not  have  varied  the  premium. 
This  ship  was  insured  at  the  same  premium,  after  the  pro- 
longation of  her  stay  in  India  was  known.  None  of  the 
defendants  desired  to  be  off,  after  they  knew  that  an  account 
of  the  new  agreement  had  been  received  in  England,  upon 
the  3rd  of  April,  1764,  which  was  notorious  to  them  all,  be- 
fore the  intelligence  of  her  loss,  which  came  in  the  October 
following.  So  that  if  there  had  been  any  force  in  the  objec- 
tion, it  would  have  been  waived  by  the  acquiescence  of  the 
underwriters,  after  they  were  fully  apprized  of  the  whole." 

So,  also,  in  the  case  of  Gregory  v.  Christie  (a),  in  an  action  if  in  a  policy 
upon  a  policy  "  on  the  goods,  specie,  and  effects  of  the  plain-  voyage  tho* 
(a)  R.  R.  Trin.  24  Geo.  3.     Purk  Ins.  104. 
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be  liberty  "  to    tiff,  on  board  the  ship  on  her  voyage  from  London  to  Madras 

toucby  stsTy  snd 

trade  at  any  and  China,  with  liberty  to  touch,  stay,  and  trade  at  any  ports 
^hainever;*  ^^  places  whatsoever,"  a  similar  question  arose  upon  the  fol- 
thb  corers  the    lowing  facts.   When  the  ship  arrived  at  Madras,  she  was  too 

risk  of  eren  a  ®  ^ 

second  country  late  to  go  to  China  that  year ;  upon  which  she  was  employed 
by  the  council  there  .to  go  from  Madras  to  Bengal  to  fetch 
rice,  which  voyage  she  peformed  once,  and,  in  attempting  to 
perform  it  a  second  time,  was  lost.  The  jury  found  a  verdict 
for  the  plaintiff. 

A  new  trial  was  afterwards  moved  for  on  two  grounds,  one 
of  which  only  is  material  here,  that  these  intermediate  voyages 
were  not  insured  under  the  policy ;  for  that  the  words  ''  to 
touch,  stay,  and  trade  at  any  ports  or  places  whatsoever,**  only 
meant  to  give  a  license  to  stay  at  such  places  as  it  should  be 
necessary  to  stop  at  in  the  course  of  the  voyage. 

Lord  Mansjield. — ''To  understand  this  policy  you  must 
refer  to  the  course  of  trade  to  which  it  relates.  What  is  the 
course  of  trade  with  the  East  India  Company?  If  an  India 
ship  come  to  Madras  too  late  in  the  season  to  proceed  to 
China,  the  council  employs  her  in  an  intermediate  voyage* 
It  is  beneficial  to  all  parties  so  to  employ  her ;  the  under- 
writers are  perfectly  well  acquainted  with  this  usage,  and  are 
bound  to  take  notice  of  it.  Before  the  year  1780  it  was  usual 
to  insure  both  the  outward  and  homeward  bound  voyage  in 
one  policy,  and  then  the  words  ''backwards  and  forwards" 
were  inserted ;  but  since  that  time  they  have  separated  the 
insurance,  and  insure  the  outward  voyage  in  a  distinct  policy. 
The  policy  in  question  differs  from  others,  because  it  contains 
a  permission  to  trade,  as  well  as  to  touch  and  stay,  at  any 
ports  or  places,  which  is  not  usual  in  policies  of  this  nature  : 
for  in  general  they  only  permit  them  to  touch  and  stay,  which 
words  can  only  be  intended  to  give  a  permission  so  to  do,  if 
necessity  oblige  them ;  but  to  touch,  stay,  and  trade  are 
words  so  large,  that  they  seem  to  include  the  intermediate 
voyage.  It  would  narrow  the  construction  very  much,  indeed, 
to  say,  that  the  policy  relates  to  those  places  only  at  which 
they  shall  stop  in  the  voyage.     The  words  made  use  of  cer- 
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tunly  take  in  the  intermediate  voyage,  and  the  usage  of  trade 
confirms  this  construction."  The  consequence  of  this  opinion 
was  that  the  verdict  of  the  jury  was  held  to  be  right. 

So  also  in  Farquharson  v.  Hunter  (a),  an  action  on  a  policy  80  hLbo  where 
of  insurance  upon  the  ship  Blandford,  ''at  and  from  Zoitcton  *onlv  to  touch 
to  Madras  and  Bengal,  beginning  the  risk  upon  the  said  ship  p^^^Sc  U  the 
&c.,  at  London,  and  so  to  continue  till  the  arrival  of  the  said  voyage.  By  the 

usaffe  of  the 

ship  at  Madras  and  Bengal,  with  liberty  to  touch  and  stay  trade  this 

at  any  port  or  place  in  this  voyage."     The  facts  were  these:  J^TOwliato'"' 

—the  Blandford  arrived  at  Madras,  where  her  cargo  was  voyages. 

unloaded  by  order  of  the  presidency  ;  she  was  then  sent  for 

rice  to  Visagipatnam,  and,  by  an  entry  in  the  council-book, 

her  voyage  to  Bengal  is  said  to  be  postponed.     That  part  of 

her  outward-bound  cargo  which  was  intended  for  Bengal 

was  sent  thither  in  the  Lord  Mulgrave,  and  afterwards  the 

Blandford  was  sent  to  Bengal  in  ballast,  and  was  taken  in 

the  passage  ;  for  which  loss  this  action  was  brought.    At  the 

trial,  Lord  Mansfield  thought  the  words  in  the  policy  would 

not  admit  of  such  a  latitude  of  construction  so  as  to  take  in 

the  intermediate  voyage,  the  words  being  much  narrower  than 

those  in  Gregory  v.  Christie ;  upon  which  the  plaintiff  was 

nonsuited. 

However,  in  the  following  Term,  when  a  motion  was  made 
to  set  aside  the  nonsuit,  his  Lordship  said, — "  This  is  a  policy 
OD  the  ship  ;  it  is  an  India  voyage ;  and  the  usage  as  to  the 
intermediate  voyages  is  notorious  to  both  parties ;  and  the 
contract  refers  to  it.  The  insurance  here  is  from  London 
to  Madras  and  Bengal.  What  is  the  usage  of  the  trade  ? 
That  when  the  ships  arrive  at  Madras  the  council  may  send 
them  elsewhere."  The  other  Judges  concurred,  and  the  rule 
for  setting  aside  the  nonsuit  was  made  absolute. 

But  the  clause  giving  liberty  "  to  touch,  stay,  trade,  fitc.,**  I-iberty  «to 
is  to  be  understood  with  such  restrictions  as  the  Courts  have  trade,"  &c.' 
thought  necessary,  to  prevent  any  unfair  advantage  being 
taken  of  the  general  words  in  which  it  is  expressed.     It  is, 

(a)  R.  R.  Hilary,  25  Geo.  3.    Park  Ids.  105. 
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therefore,  always  interpreted  as  subordinate  to  the  voyage 
insured,  which  is  the  principal  object  of  the  contract ;  and  in 
cases  of  doubt,  it  must  be  understood  with  reference  to  the 
laws  of  commerce,  and  the  usage  of  the  particular  trade.  It 
must  also  be  confined  to  some  purpose  within  the  scope  of 
the  adventure ;  whether  the  purpose  be  within  that  scope  or 
not,  is  a  question  of  law ;  whether  the  ship  stay  an  unreason- 
able time  is  a  question  of  fact  {a). 

In  Violett  v.  AUnutt  (fi)  it  was  held,  that  liberty  to  touch  at 
a  port  for  any  purpose  whatever,  includes  liberty  to  touch  for 
the  purpose  of  taking  in  part  of  the  goods  insured  (c). 
On  a  policy  But  in  Williams  v.  Shee  (cQ,  where  a  ship  was  insured  *'at 

Be^M"Se***  and  from  London  to  Berbice^  with  liberty  in  the  most  ex  ten- 
most  cxteiuiTc   sive  terms  to  touch,  stay,  and  trade  at  all  places,  ftc."     The 

liberty  to  .  .  .  /«  ;  . 

touch,  stay,  ship  arrived  with  convoy  on  Madeira,  and  immediately  began 
not  justify  the  to  land  goods,  and  load  wine  in  exchange;  but  before  the 
totakc^Sffo^  wine  could  be  got  on  board  the  convoy  sailed.  The  ship 
at  Madeira  remained  at  Madeira  for  a  week,  and  then  sailed  with  several 
lost  her  convoy.  Others  which  Were  in  the  same  situation,  but  was  captured  on 

her  way  to  Berbice.   Lord  EUenborough  held  that  the  liberty 

in  the  policy  must  be  construed  with  a  reference  to  the  main 

scope  of  the  voyage ;  and  though  there  did  not  appear  to  have 

been  a  wilful  desertion  of  the  convoy,  the  ship,  by  putting 

into  Madeira,    and    voluntarily  staying  behind   there  for 

the  purpose  of  trade,  had  been  guilty  of  a  deviation  which 

discharged  the  underwriters. 

licavc  to  call         So  in  Hammond  v.  Reid  {e),  on  a  policy  from  Para  to  New 

unlw^lrtwiy     York,  during  her  stay  there,  and  at  and  from  thence  to  Para, 

of  the  Wind-     ^ritli  leave  "  to  call  at  all  or  any  of  the  JVindward  and  Lee- 

ward  or  Lee- 
ward Islands,     Ward  Islands  and  colonies  on  her  passage  to  New  York,  and 

SWtt^f  ^°^  ^^  "^^^  t'*^'*'"  »!»«  Court  held  that  the  going  to  two 
them  for  a        q{  them,  for  a  purpose  entirely  unconnected  with  the  voyage 


(a)  Per  Mr.  J.  Gibbs,  in  Lang-  5  M.  &  S.  6. 

home  V,  Allnutt,  4  Taunt.  511.  (d)  3  Caro}).  4GQ. 

{b)  3  Taunt.  419.  (e)  4  B.  &  A.  72. 
(c)  And  sec  Barclay  r.  Stirling, 
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waS|  notwithstanding  the  words  of  the  policy^  a  deviation^  and  purpose  neon, 
that  the  plaintiff  was  not  entitled  to  recover.  voyage. 

Neither  will  the  liberty  ''  to  touch  and  stay  at  any  ports  And  the  cap- 
aDd  places  whatsoever/'  enable  the  captain  to  alter  the  regular  ^tcrlSbo^  "^ 
course  of  the  voyage,  which  he  must  always  keep  in  view.   ^  counc  S 
And  where  a  vessel  has  substantially  discharged  her  cargo  punuo  a  fresh 
at  her  "  final  port,"  the  adventure  is  at  an  end,  and  she  will      ^^'^'^ 
not  be  protected  sailing  about  on  a  seeking  voyage  for  a  fresh 
cargo. 

Thus  in  IngUs  v.  Vaux  (a),  where  an  insurance  was  "at  ^Vhcnaship 
and  from  Liverpool  to  Martinique^  and  all  or  any  of  the  Martinique, 
Windward  and  Leeward  Islands^  with  liberty  to  touch  at  any  ^tho^^^^^J^ 
ports  or  places  whatsoever,  to  take  on  board  and  land  goods,  ^^  or  X^eo- 
&€•"     The  ship  arrived  at  Martinique^  about  the  20th  of  landed  tho 
May.   The  captain  disposed  of  all  his  outward  cargo,  except  fJJ^^^**^ 
a  small  quantity  of  lime  and  bricks.  With  these  he  sailed  for  Martinique, 

^  ^  and  then  sailed 

Antigua,  where  he  arrived  on  the  31st  of  that  month.    The  to  Antigua, 
ship  lay  there  till  the  8th  of  July,  where  she  was  lost  with  lost  whil^  r^ 
the  lime  and  bricks  still  on  board.  The  captain  had  not  been  "^^^^^^ 
able  to  obtain  a  freight  home.  ^^c  residue  of 

Lord  EUenborough. — **  The  captain  had  no  right  to  mix  cargo  and 
up  the  two  objects  together,  of  disposing  of  the  remnant  of  a*homewwti"" 
the  outward  cargo,  and  procuring  a  homeward  cargo,  at  the  ^^\   ^^^» 
risk  of  the  underwriters,  on  the  outward  voyage.    When  the  had  no  right  to 
disposal  of  the  outward  cargo  ceased  to  be  the  sole  object  of  objects  toge. 
his  stay  at  Antigua,  these  underwriters  were  discharged."        Jf^theVnderT^ 

And  in  Moore  v.  Taylor  (6),  where  an  insurance  was  made  ^""^w  on  the 

.  outward  cargo, 

on  a  ship  '*  at  and  from  St.  Vincent,  Barbadoes,  and  all  or  and  that  they 
any  of  the  West  India  Islands,  to  her  port  or  ports  of  dis-  charged!^ 
charge,  and  loading  in  the  United  Kingdom,  during  her  stay  where  a  ship 
there,  and  thence  back  to  Barbadoes,  and  all  or  any  of  the  If  ""^""^  to 

'  '  •'^  her  port  or 

West  India  colonies,  until  the  ship  should  have  arrived  at  ports  of  dis. 
her  final  port  of  discharge  as  aforesaid.'*    The  vessel  sailed  United  King, 
from  Barbadoes,  and  arrived  at  Liverpool  in  June;  she  took  ^  hcr"**^fi!!^" 
in  her  cargo,  of  which  a  part  consisted  of  fifty  tons  of  coals  V^^  <'^^»»- 


(fl)  3  Camp.  437.  (6)  1  A.  &  E.  25. 


220  It  shall  be  Lawful  for  the  Ship,  Sfc.     [part  i. 

chaigv  in  tb«  in  bulk,  and  fifteen  thousand  common  bricks.   The  coals  and 

the  adTentiira  bricks  were  expressly  ordered  by  the  owners,  and  were  nien- 

whorriiehai  ^o*^^  >"  ^^e  invoice  and  bill  of  lading  as  cargo  shipped  there. 

J**J""^*3J^  She  sailed  from  Liverpool  on  the  1st  of  July ^  and  arrived  on 

cargo  in  the  the  2nd  of  August  at  Barbadoes.   The  whole  cargo,  with  the 

and  the  is  not  exception  of  the  coals  and  bricks,  was  discharged  at  Bar- 

P^l^^  ^  *  badoes,  and  three  hundred  and  thirty  empty  casks  were  taken 

ibr  «  fresh  on  board  by  the  same  boats  which  took  the  cargo  on  shore, 

bforthe jury  The  vessel  was  about  to  sail  from  Barbadoes  to  Berbice,  for 

^"tt  rabstan-  ^®  purpose  of  procuring  a  cargo,  on  the  1 1th  of  August,  but 

tiailj  du-  was  lost  in  a  hurricane  on  the  night  of  the  10th.   On  the  31  st 

charged  or  not.  . 

of  Julfff  two  days  before  the  ship's  arrival  at  Barbadoes,  the 
plaintiffs  write  to  their  correspondent  at  Berbice  a  letter, 
containing  this  passage : — '^  We  have  determined  on  sending 
over  the  Decagon,  with  as  many  rum  puncheons  as  she  can 
carry,  besides  the  coals  and  bricks  that  she  is  ballasted  with  ; 
and  we  request  that  you  will  engage  as  much  molasses  as  will 
load  her — say  three  hundred  and  thirty  puncheons."  It  was 
also  proved,  that  some  ballast  was  necessary  for  her  voyage 
from  Barbadoes  to  Berbice.  It  was  contended  for  the  de- 
fendants, that  the  adventure  was  determined  at  Barbadoes, 
the  ship  having  discharged  all  but  the  coals  and  bricks. 
Tlie  Lord  C.  J.  Denman  directed  the  jury  to  find  for  the 
defendant,  if  they  thought  that  the  cargo  had  been  sub- 
stantially discharged  at  Barbadoes.  The  jury  found  for  the 
defendant. 

Littledale,  J. — "  I  should  probably  have  arrived  at  a  con- 
clusion different  from  that  of  the  jury ;  for  the  proportion  of 
the  bricks  and  coals  to  the  rest  of  the  cargo  does  appear  to 
me  very  large  for  articles  which  were  to  serve  as  mere  ballast, 
and  there  is  no  doubt  of  their  having  been  originally  taken 
out  as  merchandise.  That,  however,  was  entirely  a  question 
for  the  jury,  who  were  to  determine  what  was  substantially 
the  port  of  discharge.  I  cannot  say  that  they  have  determined 
improperly.  Then  the  only  question  for  us  is  the  construc- 
tion of  the  policy.  Now  the  first  expression  used  in  it  relative 
to  the  duration  of  tlic  adventure  is,  '  port  or  ports  of  dis- 
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charge,  and  loading  in  the  United  Kingdom;*  the  words 
*  final  port'  do  not  occur  till  a  later  part  of  the  instrument, 
and  they  must  be  interpreted  by  aid  of  the  earlier  words. 
I  am  of  opinioui  therefore^  that  the  risk  was  meant  to  end  as 
soon  as  the  substantial  purpose  of  the  voyage,  that  is,  the 
delivery  of  the  cargo  was  completed;  and  I  cannot  agree  that 
it  was  to  continue  while  the  empty  ship  was  on  a  seeking 
▼oyage  for  a  fresh  cargo." 

Parke,  J. — **  I  am  entirely  of  the  same  opinion.  It  is  con- 
tended that  the  adventure  continued,  not  only  till  the  cargo 
was  discharged,  but  during  all  the  time  the  vessel  should  be 
seeking  a  fresh  cargo.  But  it  seems  to  me  impossible  to  put 
so  wide  a  construction  on  the  policy.  '  Final  port'  must  mean 
the  port  which  is  final  with  a  reference  to  the  goods  taken  on 
board  in  the  United  Kingdom,  The  case  is  nut  distinguish- 
able from  Inglis  v.  Faux  (a).  Then  as  to  the  question  of  the 
discharge  of  the  cargo,  that  was  entirely  for  the  jury." 

Patteson,  J.,  and  Lord  Denman,  C.  J.,  concurred. 

In  MeUish  v.  Andrews  (Jb),  which  was  an  action  on  a  policy  of 
insurance  on  goods  ''at  and  from  London  to  the  ship's 
discharging  port  or  ports  in  the  Baltic,  with  liberty  to  touch 
at  any  port  or  ports,  for  orders  or  other  purposes,  and 
to  touch  and  stay  at  any  ports  or  places  whatsoever  and 
wheresoever:"  it  was  held  by  Lord  Ellenborough  and  the 
rest  of  the  Court  that  the  ship  having  touched  at  Carlshanm 
in  Sweden  for  orders,  and  having  gone  on  to  Swinemunde,  a 
more  distant  port,  for  further  orders,  and  having  received 
orders  at  Swinemunde,  because  it  was  unsafe  to  land  there  to 
return  to  Carlshamn,  and  await  for  orders,  might  so  return 
to  Carlshamn  without  being  guilty  of  a  deviation,  it  being 
shewn  that  she  went  to  Swinemunde  for  orders,  in  the 
prosecution  of  her  voyage,  and  returned  to  Carlshamn  to 
obtain  orders  in  the  further  prosecution  of  it. 

And  a  similar  construction  was  lately  put  upon  a  policy  in 
the  Court  of  King*s  Bench,    in   the   case  of  Hunter  v. 

(a)  3  Camp.  437.  Kb)  2  M.  &  S.  26. 
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Leaihley  (a).  The  policy  was  effected^  ''at  and  from 
Singapore,  Penang,  Malacca  and  Baiavia,  all  or  any,  to  the 
ship's  port  or  ports  of  discharge  in  Europe,  with  leave  to 
touch,  stay,  and  trade  at  all  or  any  port  or  places  whatsoever 
and  wheresoever,  in  the  East  Indies,  Persia,  or  elsewhere, 
upon  goods  on  board  certain  vessels  beginning  the  adventure 
from  the  loading  thereof  on  board  the  said  ships  as  above.** 
And  "  it  should  be  lawful  for  the  said  ships,  &c.,  in  that 
voyage,  to  proceed  and  sail  to,  and  touch  and  stay  at  any 
ports  or  places,  whatsoever  and  wheresoever,  in  any  direction, 
and  for  any  purpose  necessary  or  otherwise,  particularly 
Singapore,  Penang,  Malacca,  Batavia,  the  Cape  of  Good 
Hope,  and  St.  Helena,  with  leave  to  take  on  board, 
discharge,  reload,  or  exchange  goods  and  passengers,  without 
being  deemed  any  deviation  from,  and  without  prejudice 
to  that  insurance."  The  ship  took  in  part  of  her  cargo 
at  Batavia,  then  went  to  Sourabaya,  another  port  in  the 
East  Indies,  (not  in  the  course  of  the  voyage  from  Batavia  to 
Europe,  and  not  specified  by  name  in  the  policy),  and  took  in 
other  goods,  and  then  returned  to  Batavia,  whence  she 
afterwards  sailed  for  Europe,  and  was  lost  by  perils  of  the 
sea.  The  case  was  tried  before  Lord  Tenterden  at  Guildhall, 
and  a  special  verdict  was  found  by  the  jury.  The  judgment 
of  the  Court,  after  taking  time  to  consider,  was  delivered  by 
Lord  Tenterden,  C.  J. — "  It  is  obvious,  on  the  perusal  of  this 
policy,  in  which  so  many  places  of  departure,  and  four  ships 
are  mentioned,  with  liberty  to  declare  and  specify  the 
particular  ship  and  goods  afterwards,  that  at  the  time  of  the 
insurance,  the  assured  must  have  been  ignorant  of  the 
particular  port  in  the  East  Indies,  at  which  goods  for  him 
would  be  shipped,  as  well  as  of  the  name  of  the  ship,  as 
of  the  species  of  goods ;  and  must  therefore  have  intended  to 
have  protected  himself  against  loss,  whatever  might  be  the 
sort  of  goods,  by  whichsoever  of  the  four  ships  they  should 
be  sent,  and  at  whatsoever  place  or  places  in  the  East  they 

(a)  10  B.  &  C.  85S. 
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might  be  put  on  board ;  and  the  defendants  subscribing  such 
a  policy  must  be  understood  to  have  intended  to  afford 
a  protection  equally  extensive,  if  the  terms  of  the  policy  will 
admit  of  such  an  effect  being  given  to  the  instrument"  His 
Lordship,  after  referring  to  the  rule  of  construction  of  marine 
policies  laid  down  by  Lord  EUcnborough  in  Robertson  v. 
French  (a)  proceeded  thus  : 

"Such   bding  the  object  of  the  assured  and   the  rule 

of  construction,  we  are  to  look  at  the  policy  in  order  to  gather 

from  thence  whether  or  no  the  whole  or  any  part  of  the 

plaintiff's  interest  can,  consistently  with  such  decisions  as 

ha?e  taken    place  on  similar  subjects,    be  considered   as 

protected.    The  plaintiff  contends  that  his  whole  interest,  as 

well  in  the  goods  shipped  at  Sourabaya  as   in   the  goods 

shipped  at  Batavia,  is  protected.     The  defendant  insists  that 

no  part  is  protected;    or,   supposing  the   goods   shipped 

at  Batavia  to  be  protected,  that  the  shipment  at  Sourabaya 

is  not.    The  grounds  upon  which  it  was  contended  that  no 

part  was  protected  were,  first,  that  the  policy  did  not  attach, 

the  goods  shipped   at  Batavia  being,   as   it    was    urged, 

shipped,  not  for  a  voyage  to  Antwerp^  but  for  a  voyage  to 

Sourabaya  and  back  to  Batavia;  from  whence   a  distinct* 

Toyage  to  Antwerp  commenced.     Secondly,  supposing  the 

policy  to  have  attached  on   those  goods  while   the  ship 

remained  at  Batavia,  yet  the  voyage   to  Sourabaya  was 

a  deviation.     The  ground  on  which  it  was  contended  that  the 

goods  shipped  at  Sourabaya  were  not  protected  was,  that 

Sourabaya  could  not  be  considered  as  a  port  of  loading,  or 

terminus  a  quo  within  the  meaning  of  this  policy.     We  are  of 

opinion,  however,  that  goods  shipped  at  Batavia  were  in 

reality  shipped  for  a  voyage  to  Antwerp  by  way  of  Sourabaya, 

and  that  the  ship's  first  departure  from  Batavia  was  on  such 

a  voyage.     And  considering  the  very  extensive  powers  given 

by  this  policy  both  in  the  first  and  last  clauses,  we  think  the 

sailing  to  Sourabaya  was  not  a  deviation ;  it  could  not  be  so 

(a)  See  ante,  p.  183. 
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deemed  without  a  direct  contradiction  to  the  terms  of  the 
policy,  it  being  clear  that  the  ship  sailed  to  Sourahaya  for 
the  purpose  and  in  the  prosecution  of  the  original  adventure 
contemplated  by  the  policy.  And  upon  these  points  the 
principle  of  the  decision  in  MellUh  v.  Andrews  (a),  is 
applicable  to  the  present  policy ;  the  only  difference  between 
the  two  cases  being,  that  in  Mellish  v.  Andrews  the  places  of 
discharge  or  termination  of  the  voyage,  and  the  course  of 
sailing  for  that  purpose,  were  left  undefined,  by  reason  of  the 
uncertain  state  of  commerce  in  the  Baltic,  and  in  the  present 
case  the  places  of  shipment  or  commencement  of  the  voyage, 
and  the  course  of  sailing  for  that  purpose,  are  left  undefined, 
by  reason  of  the  ignorance  of  the  assured  as  to  those 
particulars.  The  order  in  which  the  four  places  named  stand 
in  the  policy,  shews  plainly  that  a  voyage  in  the  direct 
geographical  or  nautical  course  was  not  thought  of,  it  being 
clear  that  it  was  thought  possible  that  goods  might  be  laden 
at  each  of  those  places. 

With  regard  to  the  goods   shipped   at  Sourabaya,  the 
question   is,  whether  that  place  can   be  considered   as  a 
loading  port  or  terminus  a  quo  within  the  meaning  of  the 
policy.     Sourabaya  is  certainly  a  place  in  the  East  Indies, 
and  so  within  the  meaning  of  the  words  used  in  that  part  of 
the  policy  wherein  the  voyage  is  described.     But  it  is  said, 
iiiat  the  words  *'  ports  and  places  in  the  East  Indies,  Persia, 
or  elsewhere,"  not  following  directly  after  the  four  places 
first  named,  as  the  termini  a  quibus,hut  after  the  places  named 
as  the  termini  ad  quos,  and  being  introduced  by  the  words 
*  with  leave,'  &c.,  cannot  be  understood  to  designate  places 
of  shipment  of  the  plaintiff's  goods,  but  only  places  to  which 
the  ships  might  be  permitted  to  sail  for  some  other  purpose. 
On  the  other  hand,  it  was  contended  that  those  words  might, 
according    to  two  decided    cases,   which  I  shall  presently 
mention,  be  considered  as  places  of  shipment,  and  that  in  this 
particular  policy  they  must  be  so  considered,  because  the 


(a)  2  M.  &  S.  27,  ante,  p.  221. 
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phoei  to  which  the  ships  might  sail  without  deviation  or 
prqudioe  to  the  insurance,  are  afterwards  mentioned  and 
immded  for  by  the  policy  in  a  distinct  clause,  of  which  the 
language  is  more  loose  and  comprehensive  than  the  language 
of  the  first  clause.     Now,  if  we  suppose  that  a  shipment  of 
goods  by  the  plaintiff  in  some  place' that  might  be  imagined, 
M,  for  instance,  on  the  coast  of  Braxil,  would  not  be  a  ship- 
ment within  the  first  clause,  and  so  not  be  protected  by  the 
pdicy ;  but  that,  nevertheless,  if  the  ship,  afler  receiving 
the  plaintiff's  goods,  had^sailed  for  that  coast  for  some  other 
hwiiil  purpose,  the  benefit  of  the  policy  would  have  been 
sated  by  virtue  of  the  latter  clause ;  the  two  clauses  will  each 
hafe  a  distinct  and  appropriate  sense.    And  without  deter* 
mining  what  effect  the  latter  clause  might  have  on  a  question 
as  to  the  places  of  shipment  of  the  plaintiff^s  goods,  we  are 
dearly  of  opinion  that  the  words  'ports  and  places,'  &c 
in  the  first  clause  may  and  ought  to  be  understood  as  such 
places.     And   the  two  cases  of  Violett  v.  AUnuit  (a),  and 
Barclay  v.  Sterling  (A),  are  plain  authorities  to  shew  that  a 
place  mentioned  after  the  words  *  with  liberty  to  touch,'  &c., 
may  be  considered  as  a  loading  port.    For  these  reasons, 
and  upon  these  authorities,  we  think  the  plaintiff  entitled  to 
recover  in  respect  of  all  his  goods'*  (c). 

But  where,  inLavabre  v.  Wilson,&nd Lavabre  v.  Walter (d),  An  insnrance 
an  action  upon  a  policy,  the  voyage  insured  was  described  in  L'Orient  to 
these  words :  •*  at  and  from  Port  V Orient  to  Pondicherry^  BMn^  mS* 
Madras  and  China,  and  at  and  from  thence  back  to  the  ship's  ^^^^  ^ 

'^       Mck  to  France, 

port  or  ports  of  discharge  in  France^  with  liberty  to  touch,  with  liberty 
in  the  outward  or  homeward-bound 


voyage,  at  the  isles  of  ttayatanyport 

ly  other  place  or  places  Z^::^±^ 


France  and  Bourbon^  and  at  all  or  any  other  place  or  places  J^^er^wil" 
what  or  wheresoever."    In  a  subsequent  part  of  the  policy  «*<>*  ^^^  * 
there  was  this  clause, ''  and  it  shall  be  lawful  for  the  said  ship  Bengal,  but  the 
in  this  voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  ^^  tc^^ 

muft  be  kept. 

(a)  3  Taunt.  419.  Chamber,  and  the  judgment  of  the 

{b)  5  M.  &  S.  G.  Court  above  affirmed,  7  Bing.  517- 

(e)  This  case  was  afterwards  re-  (d)  1  Doug.  284. 
moved  by  error  into  the  Exchequer 

Q 
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any  ports  and  places  whatsoever,  as  well  on  this  side  as  on 
the  other  side  of  the  Cape  of  Good  Hope^  without  being 
deemed  a  deviation."  The  ship  arrived  at  Pondicherry^  and 
after  remaining  there  one  month,  she  sailed  for  Bengal, 
instead  of  going  to  China  ;  having  wintered  at  Bengal^  and 
received  considerable  repairs,  she  returned  to  Pondicherry; 
and  having  taken  in  a  homeward-bound  cargo,  proceeded  in 
her  voyage  back  to  L^Orient,  but  was  taken  by  the  Atenior 
privateer.  The  question  in  that  case,  as  far  as  it  is  material 
to  us  in  this  part  of  our  work,  was,  whether  the  voyage  to 
Bengal  was  insured  within  tiie  construction  of  this  policy  ? 
The  reporter  of  this  case  says,  it  was  insisted  in  the  opening, 
for  the  plaintiffs,  that,  under  the  general  liberty  given  by  the 
policy,  of  touching  at  all  places  whatsoever,  the  vessel  might 
go  to  Bengal^  which,  by  the  operation  of  those  words,  was  as 
much  part  of  the  voyage  as  if  it  had  been  expressly  named. — 
Lord  Mansfield,  however,  having  intimated  a  clear  opinion, 
that  the  general  words  were,  by  the  expressions  of  ''  in  the 
outward  or  homeward-bound  voyage,"  and  "  in  this  voyage," 
qualified  and  restrained  so  as  to  mean  all  places  whatsoever 
in  the  usual  course  of  the  voyage  "  to  and  from  the  places 
mentioned  in  the  policy,"  this  ground  was  immediately  aban- 
doned, and  never  further  mentioned  by  the  counsel  for  the 
plaintiffs  in  the  progress  of  these  causes. 

So  in  a  case  of  Richardson  v.  London  Assurance  Com- 
pany (a),  upon  an  East  India  captain*s  investment,  to  all  or 
any  of  the  ports  or  places,  &c.  until  arrived  at  the  last  place 
of  discharge  on  the  outward  cargo,  Lord  Ellenborough  held 
that  the  outward  voyage  terminated,  where  all  the  company's 
outward  cargo  was  discharged. 

There  has  been  a  very  recent  case  of  PliiUipps  s.  Irving  (6), 


Whafe  aieek- 

from  London     on  a  policy  of  insurance  on  the  ship  Broxboumeburg,  **  at  and 


^1^  "is    which  is  an  important  case  on  this  subject    The  action  was 


(a)  Camp.  94.  Larkins,  to  which  it  is  likened  in 
(6)  8  Scott,  N.  R.  3,  mte,  p.  177»  this  case,  for  the  question  respect- 
where  the  case  is  briefly  mention-  ing  unreasonable  delay. 
ed  in  conjunction  with  Mount  v. 


SECT.  VII.]     //  shall  be  Lawful  for  the  Ship,  Sfc,  227 

from  London  to  Bombay,  and  thence  to  China,  and  back  to  to  Bombay,  and 

,         ,  thence  to  China 

the  Umted  Kingdom,  with  liberty  to  touch,  stay,  and  trade  and  back  to  the 
at  all  ports  and  places  on  this  side,  at,  or  beyond  the  Cape  of  ^q^^»  with  ' 
Good  Hoper    The  defendant  pleaded  first,  (which  was  the  ^^^^"J^^ja 
only  plea  on  which  any  question  was  raised),  that  the  ship  trade**  at  all 
arrived  at  Bombay,  remained  there  an  unreasonable  time,  places  on  this 
and  that  the  assured  did  not  duly  prosecute  the  voyage  yond*thrcape 
insured,  and,  therefore,  was  guilty  of  a  deviation.    At  the  of  Good  Hope; 

'  '  »  o       ^  ^  and  IS  delayed 

trial,  the  facts  applicable  to  that  plea  were  withdrawn  from  at  Bombay 
the  consideration  of  the  jury,  and  it  was  agreed  that  it  should  reason  of  not 
be  reserved  for  the  Court  to  determine  upon  the  facts  appli-  ^^"f  remu!*^ 
cable  to  the  first  issue,  whether  or  not  there  had  been  an  nerating: 

freight,  owing 

unreasonable  delay  in  the  prosecution  of  the  voyage  as  to  to  peculiar 
discharge  the  underwriters.    The  jury  having  returned  a  ver-  Sie^dor-^^* 
diet  for  the  plaintiff.     A  motion  (pursuant  to  leave  reserved),  ^f "  "^  ^ 
was  made  to  enter  a  nonsuit  or  a  verdict,  on  the  first  issue,  the  delay  was 

#     ^t^      14*      1      ^  not  unreason- 

for  the  defendant  ^ble. 

Oo  the  argument,  it  was  contended  that  the  delay  at 
Bombay  firom  the  time  of  the  completion  of  some  repairs 
which  had  been  considered  necessary,  until  the  2nd  Novem- 
ier,  at  all  events,  was  unreasonable,  so  far  as  concerned  the 
underwriters,  and  clearly  amounted  to  a  deviation.  [Cressm 
wdl,  J. — "  The  captain  had  a  right  to  stay  at  Bombay  a 
reasonable  time,  with  reference  to  his  owner's  interests."]  But 
the  reasonableness  of  the  time  must  be  estimated  by  the  ordi- 
oaiy  state  of  trade :  the  underwriters  do  not  by  their  contract 
hold  themselves  responsible  for  delays  resulting  from  lowness 
of  fireight.  \^Tindal,  C.  J. — "  The  question,  as  it  strikes  me, 
18,  whether  or  not  the  master  waited  at  Bombay  longer  than 
was  reasonable,  regard  being  had  to  the  interests  of  his 
employers,  and  the  duty  he  owed  them :  and  if  not,  whether 
that  was  not  one  of  the  contingencies  covered  by  the  policy."] 
The  owners  might  protect  their  interest  by  a  time  policy* 
[Tindalf  C.  J. — "  The  policy  provides  that  the  ship  may 
touch,  stay,  and  trade  at  all  ports  and  places,  &c.  How  long 
is  the  master  to  stay  ?    The  limit  must  clearly  be  with  refer- 
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ence  to  the  advantage  of  the  owners.     A  stay  that  would  be 
reasonable  with  regard  to  the  owners'  interests,  may  surely 
be  reasonable  in  the  contemplation  of  the  underwriters.*'] 
ICresswett,  J. — '*  Wliat  is  the  ordinary  state  of  trade  at  Bonh 
bay?"]    The  delay  was  conceded  to  be  extraordinary  and 
out  of  the  usual  course,  and  unreasonable,  unless  justified  by 
reason  of  the  circumstances  deposed  to  by  the  captain  and 
the  mate.     [Cresswett,  J. — The  question  is  one  of  consider- 
able importance  to  shipowners  and  underwriters,  and  more 
especially  as  regards  ships  engaged  in  the  African  trade, 
where  the  exorbitant  demands  of  the  native  princes  frequently 
occasion  many  months'  delay."]    The  Court  took  time  to 
consider  their  opinion,  which  was  now  delivered  by  Tindal,  C.  J. 
After  stating  the  case  as  in  the  commencement  of  this  account 
of  it,  his  Lordship  proceeded :  '*  The  ship  arrived  on  the 
3rd  June,  1842;  some  repairs  were  necessary,  j^hich  were 
completed  on  the  2nd  September  ;  the  ship  was  then  ready 
to  take  in  her  cargo,  but,  in  fact,  none  was  put  on  board 
until  10th  January,  1843.     The  ship  was  a  seeking  ship, 
commanded  by  one  of  the  part-owners ;  and  we  think  it  was 
clearly  proved  that  he  could  not  at  an  earlier  period  have 
obtained  a  cargo,  either  for  China  or  the  United  Kingdom, 
at  a  remunerating  freight.     Several  circumstances  combined 
to  render  fireights  unusually  low  at  Bombay  during  the  time 
the  ship  in  question  remained  there.    Ships  that  had  taken 
out  troops  were  in  want  of  homeward  cargoes,  and  the  dis- 
turbance with  the  trade  with  China  had  prevented  many 
ships  from  saiUng  thither  from  Bombay,   The  latter  port  was 
therefore  crowded  with  shipping,  and  the  freights  offered 
would,  if  accepted,  have  occasioned  a  great  loss  to  the  owners ; 
and  there  was  nothing  to  shew  that,  as  far  as  the  interests 
of  the  owners  were  concerned,  the  delay  at  Bombay  was 
improper.    But  it  was  contended,  that  although  the  adven- 
ture on  which  the  ship  sailed  might  have  been  prosecuted 
without  any  improper  delay,  as  far  as  the  owners  were  con- 
cerned, yet  with  regard  to  the  underwriters,  the  case  was 
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difierent,  and  the  delay  unreasonable  and  improper,  and 
therefore  equivalent  to  a  deviation ;  and  that,  as  the  concur- 
rence of  circumstances  which  rendered  freights  at  Bombay 
ndiKMisIy  low  was  unusual,  it  could  not  be  said  that  the 
foyage  was  prosecuted  in  the  usual  course.  It  was  not,  nor 
coold  it  be  denied  that  the  ship  might  be  detained  some  time 
10  order  to  obtain  a  cargo  at  a  reasonable  rate  of  freight ;  but 
it  was  said  that  such  detention  could  not,  without  discharg- 
k^  the  underwriters,  be  extended  beyond  the  time  usually 
required  for  such  purpose.  It  appears  to  us,  however,  that 
BO  SQch  rule  can  be  laid  down ;  that  detention  for  a  reason- 
able time,  for  the  purpose  of  the  adventure  insured,  must  be 
allowed :  and  that  whether  the  time  is  reasonable  or  not, 
must  be  determined,  not  by  any  positive  and  arbitrary  rule, 
but  by  the  state  of  things  existing  at  the  time  at  the  port 
where  the  ship  happens  to  be.  It  may  be  collected  from 
numerous  cases  (a),  that  delay  before  or  after  the  commence- 
ment of  a  voyage  is  not  equivalent  to  a  deviation,  unless  it  be 
unreasonable.  And  we  think  that  no  certain  or  fixed  time 
can  be  said  to  be  reasonable  or  unreasonable  for  seeking  a 
cargo  in  a  foreign  port,  but  that  the  time  allowed  must  vary 
with  the  varying  circumstances  which  may  render  it  more  or 
less  difficult  to  obtain  such  a  cargo."    Rule  refused. 


DEVIATION    FROM  THE  VOYAGE   INSURED. 

The  circumstances  relating  to  the  permission  granted  to 
the  assured  by  the  terms  of  the  policy,  that  in  performing 
the  voyage  insured,  he  shall  go  to  and  touch  at,  and  stay  at 
those  places  on  the  voyage  in  question,  which  are  usual  for 
ships  trading  to  the  particular  part  of  the  world,  and  in  the 
habit  of  so  doing,  *'  without  any  prejudice  to  the  insurance," 
have  been  mentioned. 
These  observations,  it  will  be  recollected,  apply  more  parti- 
es)   Hartley   v.  Buggin,    Park      &Scott,  165$  8  Bing.  109.   Oogier 
Int.  652.     Mount  v.  Larkins,  1  M.      o.  JeDnings,  1  Camp.  505,  (n). 
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cularly  to  the  ships  which  are  insured  on  voyages  to  the 
East  IndieSf  and  round  the  Capes,  to  China,  and  different 
distant  parts  of  the  globe :  we  have  seen  that  such  ships  are 
usually  insured  with  very  extensive  liberties  both  in  port  and 
at  sea,  backwards  and  forwards,  and  on  all  kinds  of  services, 
&c.,  and  we  saw  that  formerly  it  was  the  practice  of  the  East 
India  Company,  frequently  to  employ  the  ships  which  had 
sailed  from  Europe  in  any  trade,  or  for  any  purpose  of  their 
own,  without  any  regard  to  the  interests  of  the  owners ;  in 
consequence  of  this  practice,  it  was  necessary,  in  order  to 
protect  the  interests  of  the  shipowners  and  freighters,  that 
these  extensive  and  comprehensive  liberties  should  be  in- 
serted in  policies  on  those  voyages;  and  all  those  risks 
attending  such  voyages  were  well  known  to  the  underwriters, 
and  they  protected  themselves  accordingly  by  the  amount  of 
the  premiums :  but  we  also  recollect,  that  it  has  been  laid 
down  by  many  decisions,  that  the  Courts  of  law  have  always 
construed  the  particular  clause  in  the  policy  making  it  lawful 
for  the  ship  to  "  touch,  stay,  trade,  &cJ"  strictly,  and  that  it 
b  held  that  thb  liberty  is  always  to  be  confined  to  some 
legitimate  purpose  connected  with  the  voyage  insured ;  and 
it  is  expected  that  a  ship  insured  for  any  particular  voyage, 
does  at  once  proceed  to  take,  and  keep  (if  it  is  possible) 
the  proper  route  and  course,  which  according  to  seafaring 
persons,  is  acknowledged  by  all  such  to  be  the  best  and  the 
proper  one  to  perform  the  voyage  insured. 

But  if,  instead  of  keeping  the  proper  course,  the  ship 
either  by  the  direction  of  the  assured,  or  his  agent,  or  by  the 
wilful  act  of  the  master,  without  necessity,  or  any  reasonable 
cause,  alter  her  course  in  a  different  direction,  for  any  pur- 
pose not  connected  with  the  original  voyage  insured,  this 
amounts  in  the  law  of  marine  insurances  of  this  country,  to 
what  is  termed  a  *'  deviation  "  from  the  voyage.  But  this  is 
not  all ;  for  if  a  ship  is  at  a  particular  port,  and  is  represented 
to  the  underwriters  as  being  bound  at  such  a  time  on  a  cer- 
tain voyage,  upon  which  an  insurance  is  made  by  the  party 
interested,  with  the  underwriters,  and  the  ship  leaves  her 
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port  and  starts  ever  so  little  a  way  on  her  voyage,  or  if  she  is 
insured  in  port  and  is  lost  before  she  sails,  if  by  sufficient 
proof  it  can  be  made  apparent,  that  by  the  particular  equip- 
ment of  the  ship^ — the  coals,  stores,  and  provisions,  calculated 
for  a  different  voyage  from  the  one  represented  to  the  under- 
writers, or  from  evidence  either  of  witnesses,  or  by  letters  on 
the  subject,  from  that  moment  the  insurance  is  void ;  for  it 
is  manifest  that  the  master,  either  by  direction  of  his  owners, 
or  by  a  wilful  act  of  hb  own,  had  prepared  himself  before  he 
set  sail,  to  go  on  a  voyage  different  from  the  one  insured,  and 
the  moment  he  left  the  port  (a)  is  lost,  or  in  case  of  the 
insurance  being  on  the  ship  in  port,  if  she  is  lost  in  port, 
the  insurance  is,  from  the  fact  of  the  preparation  of  the 
master  to  go  upon  a  voyage  other  than  the  voyage  insured, 
void.  (6) 

I.  The  term  deviation  in  marine  insurances  is  understood  Defimtion  of 
to  mean,  a  voluntary  departure,  without  necessity,  or  any  Jje^iJ^on  " 
reasonable  cause,  from  the  regular  and  usual  course  of  the 
specific  voyage  insured,  (c) 

There  are  a  great  many  cases  in  the.  books,  varying  in 
their  particular  circumstances,  but  which  have  been  held  by 
the  Judges  to  amount  to  such  a  departure  from  the  original 
voyage  as  to  discharge  the  underwriters.  I  shall  endeavour 
to  divide  the  subject  into  the  different  classes  of  the  cases 
which  have  been  held  deviations  from  the  voyage  insured. 

But  I  shall  previously  mention  an  important  case.  The 
case  I  mean  is  that  of  VaUyo  v.  Wheeler  (d),  tried  before 
Mr.  J.  Aihurst^  at  Guildhall^  at  the  sittings  after  Easter 
Term,  1774,  and  after  brought  upon  motion  for  a  new  trial, 
when  Lord  Chief  Justice  Mansfield  and  the  rest  of  the 
Judges  delivered  their  judgments :  I  shall  only  here  remark 
that  it  was  admitted  in  the  case  that  the  master  had  been 
guilty  of  a  deviation  by  carrying  the  ship  out  of  her  course 

(a)  Graham  v.  Barras,  5  B.  ft  2  T.  R.  30. 

Ad.  1011.  (c)  Parkins.  6ld. 

(6)  See    Woolridge  v,  Boydell,  {d)  Cowp.  143.  This  case  is  fully 

Doug.  I6.      Way   o.  Modigliani,  reported, /k)«/. 
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to  Guernsey  on  a  smuggling  speculation  of  his  own,  but  as 
this  was  held  to  be  a  fraudulent  act  of  the  master  against  the 
owner^  'pro  hoc  vice!  the  underwriters  were  liable  upon  the 
question  of  ''barratry  of  the  master,"  against  which  the 
freighters  was  protected  by  the  express  terms  of  the  policy ; 
and  the  Court  held  that  it  did  not  lie  in  the  mouth  of  the 
underwriter  to  object  on  the  ground  of  its  being  a  deviation, 
and  so  to  prevent  the  plaintiff's  recovering  on  that  count: 
because  the  act  of  the  master  is  a  fraudulent  act,  and  if  the 
loss  is  consequential  upon  such  fraudulent  act,  it  is  '  bar- 
ratry,* against  which  the  party  is  insured :  and  therefore 
the  insurers  shall  not  object  upon  a  fact  which  is  itself  a 
forfeiture  of  the  policy." 

I  shall  proceed  to  mention  an  important  decision  which  is 
applicable  to  what  I  have  above  remarked,  of  the  alteration 
of  a  voyage  from  the  one  originally  insured.  The  case  I 
allude  to  is  Tasher  v.  Cunningham  and  Others  (a).  This 
was  an  appeal  from  the  Court  of  Session  in  Scotland  to  the 
House  of  Lords.  It  came  on  for  argument  in  the  year  1819. 
And  judgment  was  delivered  by  the  Lord  Chancellor  {Eldon) 
on  the  7th  of  July  of  that  year«  The  circumstances  of  the 
case  are  these. 

The  respondents,  who  were  engaged  in  the  Newfoundland 
trade,  expecting  one  of  their  vessels  called  the  Henrietta,  to 
arrive  with  a  cargo  of  fish  at  Cadiz,  in  the  beginning  of  the 
year  1810,  directed  Messrs.  Lynch  ^  Co.,  their  agents  at 
that  place,  as  soon  as  the  cargo  should  be  discharged  to 
ballast  the  vessel  with  salt,  and  to  endeavour  to  procure 
freight  for  her  to  Clyde.  The  vessel  arrived  at  Cadiz  about 
the  time  expected,  but  the  French  army  having  taken  pos- 
session of  the  salt  pans  in  that  neighbourhood,  it  was  not  in 
the  power  of  Lynch  Sf  Co.  to  comply  with  the  respondents* 
instructions.  Under  these  circumstances  they  resolved,  with 
the  approbation  of  the  ship-master,  to  despatch  the  vessel 
for  Liverpool,  in  the  place  of  Clyde.     Of  this  change  of  the 

(a)  I  Bligb,  Rep.  87. 
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<Ie8tio8tioii  of  the  Tessel,  Messrs.  Lynch  8f  Co.  advised  the 

"^pondenU  by  a  letter  dated  16th  January,  1810.     By  a 

'^Ker  dated  10th  February,  from  the  same  persons  to  the 

^^Ixmdents,  the  cause  of  this  variation  is  assigned  in  the 

'ollowhig  terms :  '*  I  have  at  last  sold  the  EUstabeth*s  cargo 

^^  3^  per  quintal,  &c.    As  to  the  Henrietta's  I  could  not  get 

*  purchaser  for  the  whole,  so  began  to  retail  it  at  five  dollars, 

^^   ^hich  I  hope  to  send  the  whole  off  shortly.     As  the 

^^^neh  have  got  possession  of  all  the  salt- pans  in  the  neigh- 

■'^urhoody  I  cannot  ship  any  salt  in  these  vessels,  so  that  we 

^*ll  set  them  up  for  Liverpool  (where  salt  can  be  got)  with 

*    prospect  of  getting  full  freight  without  much  delay."    It 

^9«  necessary  that  a  cargo  of  salt  should  be  sent  out  early  in 

the  springy  for  the  supply  of  the  fishery,  and  salt  could  only 

l>e    procured  at  Liverpool.     Messrs.  Lynches  letters,  with 

^eir  intentions,  were  written  while  the  fish  was  yet  on  board. 

-^^  titer  the  receipt  of  it,  and  upon  the  12th  of  March,  the 

'^^pondents  made  an  insurance  upon  the  voyage  at  and  from 

^Vt{/t«  to  her  port  of  discharge  in  St.  George's  Channel, 

'^oluding  Clyde,  which  was  underwritten  by  the  appellant  to 

^^^  extent  of  100/. 

Circumstances  afterwards  occurred  which  induced  Messrs. 
^S^eh  and  the  ship-master  again  to  alter  the  destination  of 
^1^«  vesseL  The  sale  of  the  cargo  and  delivery  had  been 
^  detracted  so  long  as  to  give  reason  to  apprehend  that  if  the 
^^ssel  proceeded  to  Liverpool  to  load  salt,  the  supply  of  that 
^^ticle  would  not  reach  Newfoundland  at  the  proper  season, 
^^^  the  Spring,  and  in  the  meantime  the  French  had  retired 
^^^m  the  salt-pans  at  Cadiz,  so  that  a  cargo  of  salt  could 
""^^dily  be  obtained  there. 

^fessrs.  Lynch  Sf   Co.,  therefore,  after  consulting  with 

^^  master  of  the  Henrietta,  and  with  the  master  of  another 

^^1  belonging  to  the  respondents,  deemed  it  for  the  interest 

^he  respondents  to  despatch  the  Henrietta  direct  to  Neuh' 

«  ^^^dland  ;  and  as  it  was  necessary  to  give  the  respondents 

Mediate  information  of  this  change  in  the  destination  of  the 

^^M,  to  the  end  that  they  might  insure  the  new  voyage ;  they 


i 
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wrote  on  the  28th  February,  1810,  to  the  respondents  in  the 
following  terms : — "  In  consequence  of  the  unprecedented 
want  of  small  craft^and  the  general  confusion  that  has  prevailed 
since  the  French  appeared  in  this  neighbourhood^  the  delivery 
of  the  Elizabeth's  cargo  has  been  delayed;  and  as   it  is 
likely  the  Henrietta  will  be  detained  from  the  causes.  Captain 
Collins  has,  after  consulting  with  Captain  Fields,  determined 
to  return  direct  to  St.  Johns  with  a  cargo  of  salt,  now  to  be 
had  at  double  price/'    Eight  days  after  the  date  of  this 
letter,  while  the  vessel  was  lying  at  Cadiz,  she  was  driven  on 
shore  by  a  storm,  and  burnt  by  the  French.    The  letter 
of  the  28th  February,  and   another  letter  conveying   the 
intelligence  of  the  loss  were  received  by  the  respondents  on 
the  same  day,  viz.,  upon  the  21st  of  April,  1810.    In  these 
circumstances  the  respondents  did  not  communicate  to  the 
appellant  or  the  other  underwriters  the  letter  which  they  had 
received  from  Lynch  if  Co.  respecting  the  projected  alte- 
ration of  the  voyage,  and  obtained  payment  from  them  for  a 
total  loss.     The  House  of  Lords,  reversing  the  judgment  of 
the  Court  below,  decided  that  the  correspondents  at  Cadiz 
were  agents  of  the  respondents  ;  that  the  voyage  insured  was 
abandoned  by  their  determination  to  send  the  ship  on  a 
different  voyage,  and  therefore  the  underwriters  were  not 
liable  for  the  loss.     The  consequence  of  which  decision  being 
that  the  owners  were   bound  to  refund  the  money,  with 
interest,  which   had  been  paid  by  them  before  they  were 
apprised  of  the  facts.     The  Lord  Chancellor,  in  giving  his 
judgment  ends  in  these  words: — *'  It  is  contended  that  there 
was  nothing  to  alter  the  voyage  but  the  intention,  which 
might  have  been  again  varied,  and  as  there  was  no  progress 
made  in  unloading  the  cargo,  nor  any  act  done  towards 
a  change  of  the  voyage ;  this  is  to  be  considered  as  a  loss  ' 
under  the  policy.     Undoubtedly  a  mere  meditated  change 
does  not  affect  the  policy.    But  circumstances  are  to  be 
taken  as    evidence  of  a   determination,   and  what  better 
evidence  can  we  have  than  that  those  who  were  authorized 
had  determined  to  change  the  voyage.     In  my  opinion  the 
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voyage  was  abandoned,  and  I  have  the  highest  authority  in 
Weitmiruter  Hall  to  confirm  that  opinion.  Suppose  they 
had  gone  upon  the  second  voyage,  and  the  ship  had  been 
lost  after  insurance  for  that  voyage,  on  which  of  the  policies 
could  they  have  claimed  or  recovered?  Certainly  not  on 
the  first.  Upon  the  letters  of  the  agents  and  the  captain  it 
must  clearly  be  considered  an  abandonment."  The  Lords 
found  that  the  voyage  ought  to  be  considered  as  having  been 
abandoned  before  the  loss  of  the  vesselj  and  the  interlocutors 
were  reversed  (a). 

I  now  proceed  to  state  some  of  the  most  material  cases  of 
the  several  and  distinct  descriptions,  which,  from  early  times, 
have  been  held  to  be  deviations  by  tlie  Courts  of  Law. 

1.  In  a  case  of  Fox  v.  Black  (b),  the  plaintiff  was  a  shipper  Where  a  ship 
of  goods  in  a  vessel  bound  from  Dartmouth  Xo  Liverpool ;  whicbTsho^^Md 
the  ship  sailed  from  Dartmouth  and  put  into  Zoo,  a  place  she  2*e^*^^  to 
must  of  necessity  pass  by  in  the  course  of  the  insured  voyage,  enter,  held  to 

n  111  ^  ^  deriation 

i>ut  she  had  no  liberty  given  her  by  the  policy  to  go  into  from  the 
Lm;  and  although   no   accident  befell  her  going  into  or  ^^y^®- 
coming  out  of  Loo  (for  she  was  lost  after  she  had  got  out  to 
sea  again),  yet  Mr.  J.  Yates  held  that  this  was  a  deviation ; 
and  a  verdict  was  accordingly  found  for  the  underwriter. 

In  another  early  case  before  Lord  Mansfield ^  of  Townson 
V.  Guyon  (c),  an  action  was  brought  on  a  policy  '^  on  goodt$ 
and  other  merchandises,'*  loaded  on  board  the  ship  called  the 
Charming  Nancy^  from  "  Dunkirk  to  Leghorn,'*  The  ship 
came  to  Dover,  in  her  way,  to  procure  a  Mediterranean  pass, 
and  was  afterwards  lost.  Lord  Mansjield  was  of  opinion  that 
the  calling  at  Dover  was  a  deviation,  and  the  plaintiff  was 
nonsuited. 
2.  Mr.  J.  Park  says(c/),  it  was  held  by  Lord  Chief  Justice  If  the  master 

_         -       .^  -  .  1  put  into  a  port 

JLee,  that  if  tbe  master  put  mto  a  port  not  usual,  or  stay  an  un-  which  is  not 
usual  time,  it  is  a  deviation  whicli  discharges  the  underwriter.  l^"JJ,i^i^J 

But,  in  the  case  of  Smith  \ .  Surridiie  le\  it  was  held  that  the  able  time,  it  is 

°     ^  '  a  deYiation. 

(a)  See  the  case  of  Driscoll  v.  (jc)  Park  Ins.  620. 

BoviU,  1  B.  &  P.  313.  ((f)  Ibid, 

(6)  Exeter  Ass.  1767,  before  Mr.  (e)  4  Esp.  25.  Ante,  p.  176. 
J.  YaUB,  Park  Ins.  620. 
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time  which  a  ship  is  detained  in  the  port  for  necessary  repairs, 
the  insurance  being  "  at  and  from/'  shall  not  be  taken  to  be  un- 
necessary delay,  so  as  to  avoid  the  policy.  Lord  Kenyan  said, 
that  the  policy  attached  on  the  ship  while  she  was  undergoing 
repairs ;  it  was,  in  such  a  case,  not  necessary  that  she  should 
be  fit  to  proceed  on  the  voyage  at  the  time  of  the  insurance. 
The  underwriter  took  into  his  consideration  the  time  she 
might  necessarily  be  detained. 

And  see  what  C.  J.  Tindal  said,  in  the  case  of  Mount  v. 
Larkins  (a),  referred  to  in  a  previous  part  of  this  Treatise ; 
and  see  also  the  recent  case,  which  I  have  already  mentioned, 
o£PhiUipps  V.  Irving  {b) ;  and  see  the  case  of  Ougier  v.  Jen- 
nings (c),  which  has  likewise  been  referred  to  in  this  Treatise. 

Mr.  J.  Park  mentions  two  cases  of  Siiit  v.  WardeU{d)  and 
Sheriff  v.  Potts  (^),  which  cases  were  declared  by  Lord 
EUenborough  to  have  been  overruled  in  a  case  I  am  about  to 
mention. 

It  was  the  case  of  Raine  v.  Bell  (/*),  which  was  an  insur- 
ance at  and  from  the  ship's  loading  ports,  on  the  coast  of 
Spain  to  London^  with  liberty  to  touch  and  stay  at  any  port 
or  place  whatsoever;  the  jury  found  expressly  that  the  going 
into  and  staying  at  Gibraltar  was  of  necessity,  in  order  to 
procure  a  supply  of  provisions,  and  that  the  stay  was  not 
longer  than  the  necessity  required ;  and  it  was  proved  that 
while  the  vessel  lay  there,  the  captain  received  on  board  some 
chests  of  dollars.  This  fact,  and  this  finding  of  the  jury, 
raises  the  question  of  law,  whether  the  taking  in  the  addi- 
tional cargo  of  dollars  was  a  breaking  of  bulk  in  the  course 
of  the  voyage,  at  a  place  where  there  was  no  liberty  to  trade 
given  by  the  policy,  so  as  to  avoid  it,  as  increasing  or  having 
a  tendency  to  increase  the  risk.  The  point  was  very  fully 
argued ;  and  the  counsel,  who  argued  that  this  amounted  to 
a  deviation,  relied  on  the  two  cases  last  quoted. 

But  the  Court  were  unanimous  in  deciding  that,  as  the 

(a)  8  Bing.  122.    Ante,  p.  107.  ((/)  Sit  at  Guildhall,  Mich.  1797> 

(6)  8   Scott's   N.  R.  3.     Ante^  Park  Ins.  621. 

p.  226.  (e)  Sit.  after  M.  T.  1803. 

(e)  Sit.  in  C.  P.  1800.    1  Camp.         (/)  9  East,  195.    See  also  Ur- 

505,  note  (a),  and  aa^e,  p.  205.  quhart  v.  Barnard,  I  Taunt  450. 
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jury  had  found  that  the  whole  period  of  the  ship's  stay  was 
covered  by  the  necessity  which  originally  induced  her  to  go 
into  Gibraltar,  there  was  no  implied  warranty  in  such  a  policy 
thtt  the  ship  shall  not  trade^  so  as  no  delay  be  actually  occa- 
sioned. And  as  to  the  temptation  to  deviate  held  out  to  the 
master,  that  must  always  be  a  question  for  the  jury,  as  in 
other  cases  of  fraud,  whether  the  deviation  or  delay  arose 
from  the  trading  or  from  necessity ;  and  an  intention  to  de- 
viate, not  carried  into  effect,  will  not  avoid  a  policy,  still  less 
can  a  temptation  to  deviate  avoid  it. 

The  above  case  was  afterwards  twice  fully  considered.  WhereaTessel 
First,  m  the  case  of  Cormack  v.  Gladstone  (a),  where  it  was  It^  to  mv  ^ 
held  that  the  vessel,  being  obliged  to  stop  to  pay  the  Sound  ^^  oum  «» 
does,  at  Elsineur,  taking  in  some  provender  for  sheep,  but  was  held  that 
not  thereby  delaying  the  voyage,  was  no  avoidance  of  the  Tender  there, 
policy.  Secondly,  in  the  case  of  Laroche  v.  Oswin  (6),  where  deky^the*^ 
taking  in  a  few  goods  in  a  roadstead,  where  the  ship  was  lying  "^^^  ^•bbo 
for  convoy,  and  after  the  signal  for  sailing  but  before  the  sig-  the  policy, 
nal  to  weigh,  was  held  not  to  be  a  deviation,  the  jury  having  Taking  in 

^      ^     "  ^^  ffoods  whilft 

expressly  found  that  taking  in  the  goods  occasioned  no  delay,  lying  for  coo. 

The  next  case  to  be  mentioned  is,  the  case  oC  Elliott  ^',^d^Urf 
and  Others  v.  Wilson  ^  Co.  (c),  which  underwent  a  variety  ^>e»g.therd>y 
of  discussion  in  the  several  Courts  in  Scotland;  and  in  all  of 
them  judgment  was  given  against  the  underwriters;  but  upon 
an  appeal  to  the  House  of  Lords,  the  various  decrees  of  the 
Courts  below  were  reversed,  agreeably  to  those  principles 
adduced  in  the  beginning  of  this  inquiry,  and  which  have 
been  uniformly  admitted  as  sound  law. 

The  harbour  of  Carron,  situated  tiear  the  head  of  the  Frith  a  ihip,  having 
of  Forth,  is  chiefly  resorted  to  by  ships  in  the  service  of  the  ^^^^PJ 
Carron  Company,  who  have  a  irreat  iron  work  and  consider-  puts  into  ano- 

.  .  ther  equally  in 

able  collieries  in  the  neighbourhood.     From  thence  vessels,  herwav:  thii 
intended  principally  to  convey  the  manufactures  of  the  com-  wthoo^ 
pany,  their  coals,  and  such  goods  as  may  be  offered  them  on  n«*l»«  the  risk 

(a)  1 1  East,  347.  ante,  p.  218 ;  and  Hmiter  v.  Leath- 

ijb)  12  East,  131.  See  also  Violett  ley,  10  B.  &  C.  858.  tmte,  p.  221. 

9.  AUnutt,  3  Taont  419,  ante,  p.  (c)  7  Bro.  Pari.  Cas.  459. 

218 ;  Barclay  v.  Stirling,  5  M.  &  S. 
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norDremiom     freight,  sail  periodically  for  Hull  and  other  places  on  the 
been  greater,  if  eastern  coast  of  England.    Thb  is  a  coasting  or  carrying 
^uT]^  *'^**   trade— the  vessels,  m  gouig  down  the  FHth,  touching  at  dif- 
ferent places  to  take  in  additional  loading,  or  to  discharge 
part  of  what  they  have  received  at  places  higher  in  the  river. 
Particularly  it  is  usual  for  these  vessels  to  call  at  Borrows- 
towness,  and  Leith,  and  at  Morrison's  Haven^  a  port  six  miles 
farther  di'own  the  Frith^  and  on  the  same  side  with  Leith^  in 
the  bay  of  Presionpans.  In  February 9 1774,  the  respondents 
had  occasion  to  ship  fourteen  hogsheads  of  tobacco  on  board 
one  of  these  vessels  for  Hull;  and,  desiring  to  insure  them, 
gave  the  following  instructions  in  writing  to  Hamilton  and 
Bogle,  insurance-brokers  in  Glasgow — "  Please  to  insure  for 
our  account  by  the  Kingston^  George  Finlay,  master,  from 
Carron  to  Hull,  with  liberty  to  call  as  usual,  fourteen  hogs- 
heads of  tobacco;**  and  these  instructions  were  entered  in  the 
broker*8  books,  for  the  perusal  of  the  underwriters,  as  is  the 
practice  at  Glasgow.    Upon  the  9th  of  February,  the  appel- 
lants underwrote  a  policy  of  insurance,  in  these  terms : — 
"  Beginning  the  adventure  of  the  said  tobacco  at  and  from  the 
loading  thereof  on  board  the  said  ship  Kingston,  at  Carron 
wharf,  and  to  continue  and  endure  until  said  Kingston  (being 
allowed  a  liberty  to  call  at  Leith)  shall  arrive  at  Hull,  and 
there  be  safely  delivered."    The  respondents  were  not  privy 
to  the  allowance  to  call  at  Leith  being  thus  substituted  in  the 
policy  for  the  more  general  term  as  usual,  mentioned  in  the 
instructions  to  the  broker.     The  premium  agreed  on  was 
1/.  Bs.  per  cent. — a  rate  equal,  at  least,  if  not  higher,  than  was 
usual  to  be  given  in  the  voyage,  in  cases  where  it  was  under- 
stood or  expressed  in  the  policy,  that  the  vessel  might  touch 
at  the  customary  ports.    And,  in  particular,  some  of  these 
appellants,  in  February,  1772,  underwrote  a  policy  upon  this 
very  vessel,  and  for  the  same  voyage,  with  liberty  to  call  at 
Leith  and  Morrison's  Haven,  at  a  premium  of  one  per  cent, 
only.    The  vessel  thus  insured  had  sailed  from  Carron  five 
days  before  the  date  of  the  policy,  that  is,  on  the  4th  of  Feb- 
ruary, 1774 ;  it  did  not  call  or  touch  at  Leith,  but  put  bto 
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MofristnCs  Haven:  set  sail  from  thence,  on  the  9th,  got  safe 
into  the  direct  course  from  Carron  to  HuU,  cleared  the  Frith 
ofForthf  and  proceeded  with  a  fair  wind,  till  on  the  evening 
of  the  10th,  the  vessel,  being  overtaken  by  a  storm  at  Holy 
Island,  on  the  coast  of  Northumberland,  was  wrecked,  and 
the  cargo  totally  lost.  All  these  were  facts  admitted ;  nor 
WEB  it  alleged  by  the  appellants  that  the  ship  received  the 
smallest  damage  in  going  into  or  coming  out  of  Morrisoris 
Haven.  Intelligence  of  this  misfortune  reached  Glasgow,  on 
the  14th  of  February,  when  the  respondents  for  the  first  time 
saw  the  policy  of  insurance,  or  understood  that  it  differed  in 
tenns  from  their  instructions  to  the  broker,  in  whose  hands 
it  remained. 

Upon  the  24th  of  February,  the  appellants,  in  an  instru- 
ment drawn  by  a  public  notary,  protested  against  the  ship's 
haTing  gone  into  Morrisoris  Haven,  as  a  deviation  from  the 
terms  of  the  policy,  which  only  contained  a  liberty  to  call  at 
Leith;  and  absolutely  refused  payment  of  the  loss.  On  this 
refasal,  the  respondents  brought  their  action  against  the 
appellants  in  the  Court  of  Admiralty,  in  Scotland,  and  after 
Tarious  proceedings  in  the  Courts  there,  the  underwriters 
were  decreed  to  pay  the  loss. 

But  upon  an  appeal  to  the  House  of  Lords  that  judgment 

was  reversed ;  and  the  House  of  Lords  were  of  opinion,  that 

a  wilful  deviation  from  the  due  course  of  the  insured  voyage, 

is  in  all  cases  a  determination  of  the  policy ;  that  from  that 

moment,  the  engagement  between  the  insurers  and  insured 

is  at  an  end  ;  that  it  is  immaterial  from  what  cause,  or  what 

place,  a  subsequent  loss  arises,  the  insurers  being  in  no  case 

answerable  for  it :  that  going  into  Morrisotis  Haven  was  a 

wilful  deviation  from  the  due  course  of  a  voyage  from  Carron 

to  Hull :  that  though  it  may  be  true,  as  contended  on  the 

part  of  the  respondents,  that  ships  sailing  through  the  Frith 

of  Forth  have  sometimes  been  permitted  by  the  terms  of  a 

policy,  underwritten  at  the  same  premium  as  the  present,  to 

go  into  that  port,  it  could  not  avail  in  the  present  case,  since 

the  policy  in  question  had  given  no  such  permission.    It  was 
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therefore  ordered  and  adjudged  that  the  interlocutors  com* 
plained  of  should  be  reversed. 
Where  sereral       So  where  several  places  are  mentioned  in  a  policy  the 

places  are  men-  '  i  •■        .         i      i 

tionedina        assured  must  go  to  theui  in  the  order  in  which  they  are 

muBt^goto'  ^^  named,  unless  some  usage  to  the  contrary  is  proved. 

them  in  the  jj^  ^jjg  ^^^  ^f  Seatson  V.  Haworth.  (a)  upon  a  policy  of 

order  m  which    ^  »  \   /      r  r         ^ 

they  are  named,  insurance  on  a  ship,  ''at  and  from  Fisher  ow  to  Gottenburgg 

and  back  to  Ijcith  and  Cockenzie,*'  it  appeared  that  in  the 
homeward  voyage  she  went  first  to  Cockenzie^  which  lay 
nearer  to  Gottenburg  than  Leith,  and  was  stranded  in  the 
harbour  of  Cockenzie.  There  was  a  good  deal  of  evidence 
given  to  shew  that  Leith  harbour  was  the  safer  of  the  two ; 
but  the  jury  seemed  to  be  of  opinion,  according  to  a  note 
taken  by  Lord  Kenyan  at  the  time,  that  the  construction 
of  the  policy  was  to  be  made  by  attending  to  the  order  in 
which  the  places  were  named  in  it.  The  jury,  however,  by 
consent  of  parties,  to  save  the  expense  of  going  to  trial  again, 
found  a  verdict  for  the  plaintiff*,  with  permission  to  enter  a 
verdict  for  the  defendant,  if  the  Court  should  agree  that  the 
above  construction  was  the  true  one.  The  case  came  on  to 
be  discussed  in  Court ;  and  they  were  of  opinion,  that  unless 
there  be  some  usage  proved,  or  some  special  facts  to  vary  the 
general  rule,  the  party  insured  must  go  to  the  several  places 
mentioned  in  the  policy,  in  the  order  in  which  they  are 
named ;  and  that  to  depart  from  that  course  is  a  deviation ; 
and  one  of  the  Judges  added,  that  the  parties  by  insert- 
ing the  names  contrary  to  the  natural  order  of  the  places, 
shewed  it  to^have  been  the  intention  of  the  parties  to  vary  the 
natural  course  of  the  voyage.  A  verdict  was  entered  for  the 
defendant. 

In  the  argument  of  this  case,  another  case  Classon  v. 
Simmardf  (6)  was  quoted  by  one  of  the  learned  Judges,  as 
having  been  decided  before  Lord  Chief  Justice  Lee,  where 
in  an  insurance  on  the  Gothic  Lyon  at  and  from  London  to 
her  ports  of  discharge  in  the  Streights  as  high  as  Messina, 

(a)  6  T.  R.  621.  (6)  At  GuUd.  HU.  Sit  1741. 
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^^  Lordship  was  of  opinion,  as  she  did  not  stop  at  Marseilles 
(for  whicU  place  she  had  a  cargo)  in  her  way  to  the  Streights, 
^ut  meant  to  take  it  in  her  return,  that  this  was  acting 
Contrary  to  the  terms  of  the  policy :  for  by  her  ports  of 
discharge  must  be  understood  such  ports  as  it  was  intended 
Soods  should  be  delivered  at,  and  the  first  of  these  was 
-flferifffe*. 

So  in  the  case  of  Hogg  v.  Homer,  (a)  where  a  ship  was 
insured  "  at  and  from  Lisbon  to  a  port  in  England,  with 
liberty  to  call  at  any  one  port  in  Portuged  for  any  purpose 
^bate?er :"  and  where  the  ship  had  sailed  from  Lisbon  to 
foro  to  complete  her  loading,  Faro  being  a  port  to  the 
^thward  of  Lisbon;  consequently  lying  directly  out  of  the 
^^rse  of  the  voyage  to  England:  Lord   Kenyon  was  of 
^ypunon  that  the  liberty,  given  by  this  policy,  must  be 
strained  to  a  permission  to  call  at  some  port  to  the  north- 
ward of  Lisbon,  in  the  course  of  the  voyage  to  England; 
and  that  by  going  to  the  southward  the  assured  had  been 
goflty  of  a  deviation. 

So  in  Gairdner  v.  Senhouse,  (6)  after  the  voyage  was 

described,  a  leave  was  given  to  call  at  all  or  any  of  the  West 

b^  Islands,  Domingo,  and  Jamaica  excepted,  the  assured 

oust  take  the  ports  in  the  succession  in  which  they  occur  in 

the  voyage.     And  in  Ranken  v.  Reeve^  (c)  on  a  voyage  at 

and  from  Africa  to  the  Canaries,  Madeira,  and  Lisbon,  with 

liberty  to  touch,  stay,  and  trade  at  all  ports,  &c.,  in  the 

foyage,  it  was  held  that  after  she  had  moored  at  anchor 

twenty-four  hours  in  a  port  in  Africa,  she  could  not  proceed 

to  the   southward,  but   northwards  towards  Europe,  the 

object  being  only  to  protect  deviations  in  the  course  of  the 

voyage  insured. 

These  cases  seem  clearly  to  have  decided  that  where 
several  termini  are  mentioned  in  a  policy  of  insurance,  as  the 
objects  of  the  assured,  those  ports  must  be  gone  to  in  the 

(a)  Sit.  at  Gaild.  after  Mich.  T.  (c)  Hil.  54  Geo.  3,  B.  R.  P^rk 
1797.    Parkins.  627.  Ins.  627. 

(6)  3  Taunt  16. 

R 
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A  tbip  infored 
♦•  from  Per- 
nambocoor 
may  other  port 
or  ports  in  the 
Brazils  to 
London,'* 
touched  at 
Pemambnco, 
bnt  failing  to 
obtain  a  cargo 
there  sailed  to 
St.  Salvador 
and  was  lost. 
Held  no  de- 
viation. 


order  in  which  they  are  mentioned  in  the  policy,  otherwise 
the  assured  will  be  guilty  of  a  deviation. 

But  in  the  case  of  Lambert  v.  Liddard,  (a)  on  a  policy  at 
and  from  Pernambuco^  or  any  other  port  or  ports  in  the 
Brazils^  to  London^  beginning  the  adventure  from  the  load- 
ing goods  on  board  the  ship,  on  the  termination  of  her  cruise, 
and  preparing  for  her  voyage  to  London :  the  ship  having 
finished  her  cruise,  came  to  Peniambuco,  and  endeavoured 
to  procure  a  cargo,  and  failed  in  doing  so.  She  then  pro- 
ceeded for  St.  SahadoTf  in  the  BraziU,  but  out  of  the  coarse 
to  London,  and  was  lost  on  her  way  thither.  The  Court 
held,  that  the  policy  attached  at  Pernambuco,  this  being  the 
beginning  of  her  trading  voyage,  and  endeavouring  to  procure 
a  cargo :  that  the  going  to  St.  Salvador  was  no  deviation, 
the  policy  running  in  these  words,  '*  or  any  other  port  or 
ports,**  and  therein  differing  from  Hogg  v.  Homer  :  and  that 
the  voyage  was  well  described  in  the  declaration  as  from 
Pemambueo. 

In  an  action  of  Marsden  v.  Reid^  (6)  on  a  policy  on  goods 
on  board  the  Franklyn,  at  and  from  Liverpool  to  Palermo^ 
Messina,  Naples,  and  Leghorn  :  the  ship  took  in  goods  and 
was  cleared  out  from  Naples  only,  and  had  no  goods  on 
board  for  any  other  place,  Leghorn  being  known  to  be  in  the 
hands  of  the  French  soou  after  the  policy  was  effected.  The 
ship  was  captured  in  the  Bay  of  Biscay  by  the  French,  and 
consequently  before  the  dividing  point  to  any  of  the  places 
mentioned  in  the  policy.  The  plaintiff  recovered  m  verdict. 
A  new  trial  was  moved  for  on  two  grounds,  one  of  which 
only  is  material  here,  namely,  that  there  was  no  inception  of 
the  voyage  insured,  which  was  to  Palermo,  Messina,  and 
Naples,  in  the  order  in  which  they  stand  in  the  policy,  as  in 
Beatson  v.  Haworth,  (c)  whereas,  here  it  appeared  that  the 
vessel  never  intended  to  go  to  Palermo  or  Messina,  but  only 


(a)  1  Marsh.  149 ;  5  Taunt.  480 ; 
&nd  see  Bragg  r.  Anderson,  4 
Taunt  229. 


(6)  3  East,  572. 
(c)  Ante,  p.  240. 
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to  Naples,  for  which  place  she  took  in  her  loading  and 

cleared  out. 

Lord  EUenborough  said — *'  This  is  not  a  question  of  devia- 
tion; to  rdse  whichi  it  must  be  assumed  that  the  voyage 
insnfed  was  commenced,  and  that  the  ship  afterwards  went 
oot  of  her  track,  on  that  voyage ;  but  there  is  no  question  of 
diat  sort  here  ;  the  loss  happened  before  the  dividing  point 
to  any  of  the  places  named  in  the  policy :  the  only  question 
is,  whether  there  were  any  inception  of  the  voyage  insured  ? 
and  I  am  clear  that  there  was.  I  think  that  the  voyage 
insured  to  Palermo^  Messina  and  Naples,  meant  a  voyage  to 
ill  or  any  of  the  places  named :  with  this  reserve  only,  that 
if  the  vessel  went  to  more  than  one  place,  she  must  visit  them 
io  the  order  described  in  the  policy.  The  assured  must  only 
not  invert  the  order  of  the  places,  as  they  stand  in  the  policy. 
Afid  that  was  in  truth  all  that  was  decided  in  the  case  of 
Beaison  ▼.  Haworth;  where  it  must  be  remembered  that 
the  vessel  had  taken  in  goods  for  both  the  places  named, 
hoik  and  Cockenzie,  and  it  was  assumed  that  she  put  into 
Coekemne,  first,  in  her  way  to  Leith,  where  she  was  to 

discharge  the  rest  of  her  cargo. 
In  the  case  o(  Metcalfe  v.  Parry  (a),  in  an  assurance  **  at  where  a  policy 

and  firom  Antigua  to  London,  with  liberty  to  call  at  all  or  any  ^!^*'Antiffaa 

of  the    West  India   islands,  Jamaica    included,**  it    was  tol/ondonwiA 

liberty  to  touch 

contended,  that  the  calling  must  be  in  their  natural  order ;  at  all  or  any 

and  that  as  St.   Kitts  did  not  lie  between  Antigua  and  indiT  islands, 

London,  calling  there  was  a  deviation.     But  Lord  Chief  "^f^^  ^eld 

Josdce  Gibbs  was  of  opinion,  that  as  the  assured  had  leave  to  that  the  ship 

go  to  Jamaica,  five  hundred  miles  out  of  course,  it  was  clear  any  of  the  West 

the  parties  intended  that  the  assured  might  stop  at  any  ^^t^  *^^n 

of  them,  though  not  in  course  (6).  the  direct 

,  ,  course  from 

However  short  the  time  of  deviation  may  be,  if  only  for  Antigua  to 
a  single  night,  or  even  for   an   hour;  the   underwriter  is  ^^^^^^ 
equaDy  discharged,  as  if  there  had  been  a  deviation  for  weeks  elation  has 

once  taken 

(a)  4  Camp.  123.  firmed  in  the  Exchequer  Chamber, 

(5)  Mellish  v.  Andrews,  16  Eaat,      5  Taunt.  496. 
312,  and  2  Maule  &  S.  27,  con- 
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place  Hit         or    months;    for    the    condition    being    once    broken,    no 

iromaterial  for  i     •  i 

how  long  it       subsequent  act  can  ever  make  it  good. 

fo?U^S:        In  *e  case  of  Cock  v.  Townson  (a),  the  ship  George  was 

writer  is  dis-     bound  from  Cork  to  Jamaica  with  a  convoy  in  the  course  of 

charged  from  ^       ,  ^  '' 

the  moment  i(  a  war:  the  captain  y  in  consort  with  two  other  vessels,  took 

,^  ^  **^"  advantage  of  the  night,  and  being  ships  of  force,  cruised,  and 

in  the  ni^ht-  thereby  deviated  out  of  the  direct  course  of  their  voyage,  in 

and  deviated  hopes  of  meeting  with  a  prize.     Lord  Camden  clearly  held, 

direct  course  *"^  ^  Special  jury  of  merchants,  agreeably  to  his  directions, 

in  hopes  of  determined,  that  from  the  momemt  the  Geor^re  deserted  or 

Setting  a  prize.  ,  , 

eld,  that  from  deviated  from  the  direct  voyage  to  Jamaica,  the  policy  was 

that  moment         i  •     i  j 

the  policy  was    discharged. 

discharged.  jp  |^  ^^^  o(  Jolly  V.  Walker  (6),  however,  it  seemed  to  be 

the  general  opinion  of  Lord  Mansfield,  and  a  special  jury, 

and  was  sworn  to  be  the  usage,  by  several  witnesses,  that  if  a 

merchant  ship  carry  letters  of  marque,  she  may  chase  an 

enemy,  though  she  may  not  cruise,  without  being  deemed 

guilty  of  a  deviation. 

Butif  amcr-         This  was  an  insurance  on  goods  and  the  ship  Alary  from 

<my  fetters  of  London  to  Cork  and  the   West  Indies,   and   the  ship  was 

"**^cha*c  an     warranted  to  proceed  on  that  voyage  with  sixty  men,  and 

enemy,  though  equipped  with  twenty-two  guns,  and  eighteen  and  six  pound 

she  may  not  

cruise.  shot,  and  sheathed  with  copper.     The  question  was,  whether 

a  ship  having  letters  of  marque  could  chase  an  enemy's  ship 
without  being  said  to  have  deviated  ?  The  facts  were  that, 
the  ship  sailed  with  letters  of  marque  on  board  against 
the  French,  Spaniard  and  Americans,  and  was  ordered  not 
to  cruise ;  but  to  proceed  direct  on  her  voyage  to  the  West 
Indies ;  but  in  the  event  of  her  meeting  or  coming  within 
sight  of  any  ship  belonging  to  the  enemy,  she  was  to  chase, 
take,  and  make  prize  of  such  enemy's  ship,  if  in  her  power. 
On  the  26th  of  December,  1780,  in  latitude  14.  22  N. 
and  longitude  40.  52  W.  at  midnight,  a  sail  was  discovered, 
whereupon  the  Mary  gave  chase,  and  on  such  vessel's  per- 
ceiving the  Mary,  she  hauled  her  wind  to  the  northward,  and 

(a)  Before  Lord  Camden,  C.  J.         {b)  At  Guild.  Easter  Vac.  1781. 
Park  Ins.  630.  Park  Ins.  630. 
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the  Mary  hauled  up  after  her,  and  at  one  o'clock  lost  sight 
of  her;  but  the  Mary  still  stood  to  the  northward,  and 
it  five  A.  If.  saw  such  vessel  again  on  the  lee-bow  two  miles 
)ff  The  chase  was  renewed,  and  at  six  a.  m.  the  Mary 
^me  up  within  three-quarters  of  a  mile  of  the  vessel,  when 
ibe  hoisted  Spanish  colours,  and  at  half-past  seven  the  Mary 
^me  up  within  pistol  shot  and  began  to  engage,  which 
•ngagement  continued  till  ten  o'clock,  when  the  Spanish 
'essel  sheered  ofT,  leaving  the  Mary  much  disabled.  She 
lilerwards  steered  her  course  to  the  westward,  and  was 
aken  on  the  5th  ot  January ^  1781,  by  an  American  privateer. 
t  was  agreed  on  all  hands,  that  a  ship  in  such  circumstances 
night  not  ]cruise  ;  and  several  witnesses  spoke  to  the  usage 
nd  practice  of  ships,  which  carried  letters  of  marque,  chasing 
n  enemy.  It  was  admitted,  on  the  part  of  the  insurers,  that 
Tan  enemy  came  in  the  way,  the  ship  must  defend  or  engage; 
^t  contended,  that  if  the  letter  of  marque  lost  sight  of 
he  enemy,  that  was  no  longer  chasing,  but  cruising.  Lord 
^fansfield  left  it  upon  the  evidence  to  the  jury,  who  found  for 
he  plaintiflTs. 

And    in    the  case   of  Lawrence  v.    Sydeboiham  (a),   a  Wheroamei 
lerchant-ship  employed  in  commercial  objects,  was  insured  a  mercintilT^ 
1th  or  without  letters  of  marque,  with  a  liberty  to  chase,  ^^  '^.'f  *°" 
ipture  and  man  prizes,  the  captain  is  not  justified,  after  he  without  letters 
as  captured   a   vessel,   in   the   further  prosecution  of  his  with  alibcrty 
oyage,  in  shortening  sail  and  lying  to,  in  order  to  let  the  l^^tmd  ^ 
riae  keep  up  with  him,  for  the  purpose  of  protecting  her,  P"*®*;  *?»« 
\  a  convoy,  into  port,  in  order  to  have  her  condemned,  jostified,  after 
K)ugh  such  port  be  within  the  voyage  insured;  for  that  tiu^dtvMscl, 
)uld  be  to  extend  the  meaning  beyond  what  the  parties  ^r^^^^Jf 
ve  themselves  expressed,  by  givins  them  leave  to  convoy,  ""  voyage  in 

^     shortening  sail 

well  as  to  chase,  capture  and  man,  which  words  alone  and  lying  to  in 
tend  the  rights  of  the  assured  beyond  the  common  terms  of  priro  keep  up*' 
lemnity  in  the  policy.  ^^  ^""^ 

But  in  another  case  of  Parr  v.  Anderson  (6),  which  was 

(0)  6  East,  45.  (6)  6  East,  202. 
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Qm^re,  whe-     also  the  case  of  an  insurance  on  a  commercial  ad^ 

tfaor  a  pdicj 

**mth  or  with-  at  and  from  Liverpool  to  Africa^  ^c,  with  or  withou 
marque,**  will  ^^  marquCi  it  became  a  question,  whether  those 
«n^«aTcs9el  enabled  the  ship  to  chase  for  the  purpose  of  hostih 
the  purpose  of  and  Capture,  all  vessels  whensoever  or  wheresoever  d 

boitile  attack  'iji  ..i  n 

and  capture  all  provided  the  Original  pursuit  commences  from  a  ] 
ISmdl-"^  the  course  of  the  voyage,  without  suspending  or  supc 
Mcnbed,  ^ro-     wholly  the  objects,  destination,  and  Hmits  of  the  con 

▼MeQ  tbe 

criginal  panait  adventure  described  in  the  policy  :  or  whether  they  a 
horn  a  point  in  Confined  to  a  leave  to  employ  force  for  the  purpose  of 
GoomM^the  0"cluding  a  liberty  of  attack  and  chase),  only  so 
▼ojage.  they  may  fairly  be  supposed  to  promote  ultimate  s 

The  Court  were  of  opinion,  that  the  case  of  JoU^  v. 
did  not  afford  any  construction  of  a  policy  contain 
liberty  in  question,  inasmuch  as  that  policy  contained 
liberty.    Therefore,  in  the  absence  of  any  detern 
on  the  effect  of  such  words,  the   Court  sent  the 
a  second  trial,  in  order  to  ascertain,  as  a  question 
in  what  manner  the  parties  to  such  contracts  have  act< 
them  in  former  instances,  by  paying  losses,  where  de 
of  the  kind  now  in  question  have  happened ;  and  ^ 
they  have  as  yet  obtained  in  use  and  practice,  as  I 
assured  and  assurers,  any   and   what  known  and 
import. 

The  late  Mr.  J.  Park  here  says,  that  "  this  case  can 
be  tried  again  before  Lord  Ellenborough  and  a 
jury  (a).  From  my  memory  of  what  passed,  havin 
one  of  the  counsel  in  it,  aided  by  a  note  which  I  ha\ 
his  Lordship  was  strongly  of  opinion  on  the  evidenc 
this  vessel  had  cruised,  which  of  course,  if  the  j 
thought,  would  put  an  end  to  the  question.  Tl 
found  for  the  defendant ;  and  I  have  no  doubt 
that  ground,  from  the  evidence  of  the  plaintiD' 
witnesses.** 
In  cases  of  a  Consistently  with  this  principle,  that  the  Court  ^ 

license  to  dc- 

(a)  Guildhall,  March  6,  1805.     Park,  G32. 
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extend  the  meaninsc  of  a  license  beyond  what  the  parties  TUte,tbe  Court 

naTe  themselves  expressed,  and,  therefore,  m  the  case  of  the  meaniDg  of 

JarratY.  Ward  {a)  ^  where  leave  was  granted  by  the  policy  yondwhitis* 

to  a  merchant-ship  engaged  on  a  fishing  voyage  to  cruize  for,  ^P^wsc^  ^y 

chaae,  capture,  man,  and  see  into  port  any  ship  or  ships 

of  enemies,  Lord   EUenborough  was  of  opinion  that  €uch 

a  permission  did  not  authorize  the  ship  to  remain  in  port  till 

a  prize  receives  necessary  repair,  which  she  could  not  have 

had  otherwise:  at  most  she  might  have  entered  the  port  with 

the  prize,  seen  her  safely  moored,  and  perhaps  have  stopped 

a  reasonable  time  to  give   directions    for  proceeding   on 

the  final  destination.     For  if  the  captor  were  permitted 

to  stay  till  the  prize  was  repaired,  the  voyage  might  never 

tenninate,  for  on  leaving  St.  Catherine's  (the  port  to  which 

this  prize  had  been  carried)  another  prize    might    have 

heen  taken,  standing  j^ually  in  want  of  repairs ;  afterwards 

a  third,  and  so  on  in  an  infinite  series.     *'  This,  therefore,*' 

■aid  Lord  EUenborough^  **  turns  out  to  be  a  risk,  which  the 

defendant  did  not  underwrite." 

And  in  the  case  o{  Hibberi  v.  HalUday  (&),  it  was  held, 
"that  liberty  given  in  a  policy  on  a  fishing  voyage,  to  chase, 
capture,  and  roan  prizes,"  does  not  authorize  the  ship  to 
lie  by  nine  days  off  a  port,  waiting  ibr  an  enemy's  ship 
to  come  out,  when  she  should  have  completed  her  cargo, 
although  such  lying  in  wait  was  within  the  limits  of  the 
fiahing  ground. 

In  a  case  of  Mo$s  v.  Byrom  (c)  which  came  before  the 
Court  of  King's  Bench  upon  a  motion  for  a  new  trial, 
the  Judges  were  unanimously  of  opinion,  that  if  the  assured, 
without  the  knowledge  of  the  underwriters,  take  out  a  letter 
of  marque  (but  without  a  certificate,  which  by  the  Prize  Act 
of  the  33  Geo.  3,  c.  G6,  s.  15,  is  absolutely  necessary 
to  its  validity),  for  the  purpose  of  inducing  the  seamen 
to  enter,  and  without  any  intention  of  cruising,  this  does  not 
so  essentially  vary  the  risk  as  to  avoid  the  policy. 

(a)  1  Camp.  263.     (6)  2  Taunt.  428.     (c)  6  T.  R.  379,  pott. 
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Tbe  doctrine  of      fhe  doctrine  that  a  voluntary  deviation  from  the  voyage 

devMtion  ap-       ^  ^  ^  ^  ''  . 

plies  to  Dolicies  insured  vitiates  the  policy,  has  been  held  to  be  applicable 
to  an  insurance  upon  freight  as  well  as  to  an  insurance 
upon  ship  and  goods. 

Thus  in  a  case  of  Murdoch  v.  Poiit  (a)  upon  a  policy 
of  assurance  on  freight  of  the  ship  Bethiah  at  and  from 
Bordeaux  to  Virginia^  warranted  American  ship  and 
property :  the  declaration  alleged  that  the  ship  was  an 
American  ship  and  the  property  of  i^mmca/t  subjects.  The 
plaintiff  proved  the  ship  to  be  American^  and  it  was  to  have 
been  contended  upon  the  part  of  the  defendant,  that  the 
warranty  extended  to  the  goods  on  board  as  well  as  to 
the  ship  :  but  upon  the  evidence  it  appeared  that  the  goods, 
whether  American  or  not,  were  to  be  carried  in  the  ship  from 
Bordeaux  to  St.  Domingo^  and  that  she  was  only  to 
call  at  Norfolk  in  Virginia  for  orders;  this  rendered  it 
unnecessary  to  discuss  or  decide  the  question  upon  the 
construction  of  the  warranty,  Lord  Kent/on  being  of  opinion, 
that  the  underwriters  upon  this  policy  had  a  right  to  expect 
that  the  goods,  upon  which  the  freight  was  payable,  were 
consigned  to  Virginiaj  and  that  if  the  freight  was  payable  for 
the  carriage  of  them  from  Bordeaux  to  St.  Domingo,  the 
underwriters  were  not  liable  for  the  loss,  though  the  ship  was 
to  call  at  Norfolk  for  orders,  the  freight  payable  being 
in  such  case  different  from  the  freight  insured :  plaintiff  was 
nonsuited,  and  no  application  was  made  to  set  it  aside. 

In  the  case  of  Tar/lor  v.  Wilson  (b),  however,  it  was  held,  * 
that  freight  might  be  insured  from  St.  Ubes  to  Portsmouth 
only,  though  her  ultimate  destination  was  Gottenburg,  but 
meaning  to  stop  at  Portsmouth  for  convoy  in  her  way. 
Where  the  de-       I^  ^^  s^^^  ii^  ^^^  commencement  of  this  subject,  that  a 
(Inom'neo^ritT    ^fi^^^'*®**  meant  a  voluntary  departure  from  the  voyage,  yet, 
the  under-        wherever  the  deviation  arises  from  necessity,  force,  or  any 
discharged.       just  cause,  the  underwriter  still  remains  liable,  although  the 
courae  of  the  voyage  is  altered,  (c) 

(a)  Sit.  at  Guild,  after  Trin.  T.  (6)  15  East,  324. 

1795.    Park  Ins.  634.  (r)  Koccus,  Not.  52. 
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This  rule  is  illustrated  by  the  following  case  of  Elion  v.  Where  thocap- 

"^  ^  ^  ^  tain  of  a  Tessci 

Brogden  (a).     The  ship  Mediterranean  went  out  in  the  mer-  having  taken  a 

chants*  service  with  a  letter  of  marque,  and  bound  from  h>rcedbytho 

Bmtol  to  Newfoundland,  insured  by  the  defendant.     In  her  ^  ^^X^ 

voyage  she  took  a  prize,  and  returned  with  it  to  Bristol^  and  contnury  to  his 

received  back  a  proportional  part  of  the  premium.     Then  this  deviation 

another  policy  was  made,  and  the  ship  set  out,  with  express  ei^jj^^by  the 

orders  from  the  owners,  that  if  another  prize  was  taken,  the  fo"».on  *»« 

'  captain. 

captain  should  put  some  hands  on  board  such  prize,  and  send 

her  to  Bristol;  but  that  the  ship  in  question  should  proceed 

with  the  merchants'  goods.     Another  prize  was  taken  in  the 

due  course  of  the  voyage,  and  the  captain  gave  orders  to  some 

of  the  crew  to  carry  her  to  Bristol,  and  designed  to  go  on  to 

Newfotmdland :  but  the  crew  opposed  him,  and  insisted  he 

should  go  back,  though  he  acquainted  them  with  his  orders ; 

upon  which  he  was  forced  to  submit,  and  on  his  return  his 

own  ship  was  taken,  but  the  prize  got  in  safe.     And  now  in 

an  action  against  the  underwriters,  it  was  insisted,  that  this 

was  such  a  deviation  as  discharged  them.     But  the  Court 

and  jury  held,  that  this  was  excused  by  the  force  upon  the 

master,  which  he  could  not  resist,  and  therefore  fell  within 

the  excuse  of  necessity,  which  had  always  been  allowed.     So 

the  plaintiff  had  a  verdict  for  the  sum  insured. 

So  also  in  the  case  of  Scott  v.  Thompson  (b),  on  a  limited 
policy  against  sea-risk  and  fire  only,  in  the  course  of  the 
voyage  insured  from  Liverpool  to  Amsterdam,  the  ship  was 
carried  out  of  the  course  of  the  voyage  into  Falmouth  by  u 
king's  ship,  but  being  afterwards  released,  she  proceeded 
towards  her  destination,  and  the  cargo,  which  was  the  subject 
of  the  insurance,  sustained  sea-damage,  the  underwriters  were 
held  liable;  for  the  deviation,  which  was  insisted  on  as  a 
matter  of  defence,  was  not  voluntary :  and  deviation  occa- 
sioned by  force,  and  deviation  by  necessity,  are  the  same,  for 
necessity  is  force. 

(a)  2  Strange,  1204,  post,  (6)  1  N.  R.  181 ;  see  Forater  v. 

Christie,  post. 
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The  different         Foreign  writers  upon  this  subject  have  enumerated  the 

groandii  of  ,         ^ 

neoewity  which  various  circumstanceSi  which  will  operate  as  a  justification  to 

{ion^^  *   *^**'  the  insured,  for  leaving  the  direct  track  of  the  voyage,  upon 

the  ground  of  necessity  and  reasonable  cause,  such  as  to  repair 

his  vessel,  to  escape  from  an  impending  storm,  or  to  avoid  an 

enemy,  (a) 

1.  Goiner  into        1*  The  first  ground  of  necessity  which  justifies  a  deviation, 
port  to  repair,    j^  ^j^^^  ^£.  g^j^g  jj,^^  ^  ^^^^  ^  repair.     If  a  ship  is  decayed, 

and  goes  to  the  nearest  place  to  refit,  it  is  no  deviation, 
because  it  is  for  the  general  interest  of  all  concerned,  and 
consequently  for  that  of  the  underwriters,  that  the  ship 
should  be  put  in  a  proper  condition  capable  of  performing 
the  voyage :  so  shewn  in  the  case  of  Motteux  and  others  v. 
London  Assurance  (6). 

The  ship  Eyles  being  at  Bengal  in  the  year  1732,  the 
owner  employed  a  Mr.  Halhead  to  insure  thb  ship  in  the 
London  Insurance  Office  for  500/.,  the  adventure  thereon 
to  commence  from  her  arrival  at  Fort  St.  George,  and  thence 
to  continue  till  the  said  ship  should  arrive  at  London ;  and 
that  it  should  be  lawful  for  the  said  ship  in  the  said  voyage, 
to  stay  at  any  ports  or  places  without  prejudice.  The  Ejfles 
came  to  Fort  St.  George  in  February,  1733,  in  her  way  to 
England;  but  being  leaky,  and  in  very  bad  condition,  upon 
the  unanimous  advice  of  the  governor,  council,  commanders 
of  ships,  &c.,  she  sailed  for  Bengal  to  be  refitted ;  and  after 
being  sheathed,  in  her  return  upon  her  homeward-bound 
voyage,  she  struck  upon  the  EngUee  Sands,  and  was  lost. 
Evidence  was  read  on  the  part  of  the  plaintiffs,  to  prove  that 
Bengal  was  the  proper  place  to  refit,  and  that  the  ship  went 
thither  for  that  reason ;  that  this  was  a  voyage  of  necessity, 
and  not  a  trading  voyage,  for  she  took  nothing  on  board  but 
water,  provisions,  and  ballast.  When  this  cause  came  on  to 
be  heard  before  Lord  Chancellor  Hardwicke,  he  refused 
to  decide  it,  but  directed  an  issue  at  law.  His  Lordship, 
however,  observed,  that  the  general  principles  laid  down  by 

(a)  Roccus,  52 ;  Santer  de  Assccur.part  3,  n.  52.        (6)  1  Atk.  545. 
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the  plaintiffs*  counsel  were  right,  as  stress  of  weather,  and  the 
danger  of  proceeding  on  a  voyage,  when  a  ship  is  in  a  decayed 
condition;  and  in  such  a  case,  if  she  went  to  the  nearest 
place,  he  should  consider  it  equally  the  same,  as  if  she  had 
been  repaired  at  the  very  place  from  whence  the  voyage  was 
to  commence,  according  to  the  terms  of  the  policy,  and  no 
de? iation.     It  is  a  very  material  circumstance,  that  the  gover- 
nor ordered  the  lading  to  be  taken  out,  to  shew  the  necessity 
of  the  ship's  being  repaired ;  but  there  is  not  a  syllable  of 
proof  why  she  might  not  have  been  equally  repaired  at  Fort 
Su  George.    His  Lordship,  therefore,  directed  an  issue  to 
try  whether  the  loss  in  July,  1733,  was  a  loss  during  the 
Toyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  insured.     On  a  trial  at  Guildhall, 
in  the  Court  of  Common  Pleas,  the  jury  found  in  favour  of 
the  plaintiffs. 

And  in  the  case  of  fVeir  v.  Aberdein  (a),  if  a  ship  in  the 
course  of  her  voyage  appear  to  be  too  heavily  laden,  so  that 
it  is  necessary  to  lighten  her,  she  may  at  the  next  convenient 
place  land  and  sell  part  of  her  cargo.  Or  if  she  be  found  to 
require  ballast,  she  may  at  a  convenient  place  take  ballast  on 
board,  or  even  goods  in  the  place  of  ballast. 

In  the  case  of  Guibert  v.  Readnhaw  (6),  was  an  action  on  ^^^e  a  ihip 
a  policy  of  insurance  on  the  Nancy,  at  and  from  La  RocheUe  P  <li8treis  pots 
to  the  coast  o\  Africa,  dunng  her  stay  and  trade  there,  and  refit  and  took 
at  and  from  thence  to  her  port  of  discharge  in  the  island  of  ISiJof  tobacco 
St.  Domingo.     Three  days  after  the  ship  sailed  from  La  ^^[^^^l^^ 
RocheUe,  she  met  with  a  gale,  which  strained  her  seams,  and  a  justifiable 
split  her  mizen-yard  and  rigging.     The  crew  came  in  a  body 
to  the  captain,  desiring  for  the  preservation  of  their  lives  to 
make  to  some  port  to  repair.     The  vessel  being  a  new  one, 
and  the  captain  finding  that  she  had  too  little  ballast,  com- 
plied, and  put  into  Lisbon,  the  nearest  port ;  from  whence, 
after  taking  in  five  hundred  rolls  of  tobacco  as  ballast,  he 

(a)  2  B.  &  A.  320,  ante,  p.  127.  (6)  Sit.  in  Lond.  Hil.  Vac.  1781. 

Park  Ins.  637. 
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proceeded  to  the  coast  of  Guinea^  traded  there,  and  the  ship 
was  afterwards  captured  in  the  sight  of  St.  Domingo  before 
she  arrived.  The  defendant  insisted  that  going  into  Lisbon 
was  a  deviation,  and  called  witnesses,  who  were  of  opinion, 
that  in  the  latitude  in  which  the  storm  happened,  there  could 
be  no  difficulty  in  repairing  all  the  damage  the  vessel  was 
described  to  have  received,  even  in  the  worst  weather,  as  she 
might  have  proceeded  to  the  coast  of  Africa^  and  repaired 
there  at  a  less  expense ;  and  that  a  ship,  loaded  like  that  in 
question,  could  not  need  additional  ballast.  On  the  cross- 
examination,  it  came  out  that  the  premium  would  not  have 
varied  had  the  voyage  been  by  the  way  of  Lusbon. 

Lord  Mansfield  left  it  to  the  jury,  on  the  ground  of  neces- 
sity to  go  to  Lisbon  for  repairs.  He  said,  that  much 
depended  upon  the  circumstance,  that  no  additional  premium 
would  have  been  required  for  liberty  to  touch  there.  If  the 
jury  believed  the  evidence  of  the  witnesses,  they  must  find 
for  the  plaintiflT,  for  that  the  whole  of  the  defendant's  case 
rested  merely  upon  surmise  and  suspicions  alone.  The  plain- 
tiff accordingly  had  a  verdict. 
2.  Going  out  ^-  ^  he  next  excuse  for  leaving  the  direct  course  is  stress 
of  the  direct      ^f  weather.     "  Upon  this  point  the  rule  is  this,  that  wherever 

course  to  e«-  . 

cape  a  storm,     a  ship,  in  order  to  escape  a  storm,  goes  out  of  the  direct 

outoTthc direct  course,  or  when  in  the  due  course  of  the  voyage,  is  driven 

^^^^^^'^  out  of  it  by  stress  of  weather,  this  is  no  deviation;  because  it 

was  occasioned  by  the  act  of  God,  which,  by  a  maxim  of 

law,  is  said  to  work  an  injury  to  no  man.     It  has  also  been 

held,  that  if  a  storm  drive  a  ship  out  of  the  course  of  her 

voyage,  and  she  do  the  best  she  can  to  get  to  her  port  of 

destination,  she  is  not  obliged  to  return  back  to  the  point 

from  whence  she  was  driven.     This  rule  is  exemplified  by 

the  following  case."    Harrington  v.  Halkeld.  (a). 

Where  a  ship        In  an  actioD  on  a  policy  of  insurance  of  the  ship  Atlantic^ 

frmn^Enffland    warranted  to  sail  with  convoy  from  England  to  St.  Kitts^  on 

to  St  Kitts,      Qj  before  the  1st  of  August  /  the  question  was,  whether  there 

(a)  Sit.  in  Load.  Mich.  Vac.  1778.    Park  Ins.  C3S. 
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had  been  a  deviation  ?     The  ship  was  separated  from  her  "  warranted  to 
convoy  by  a  storm.     The  captain  bemg  examined^  said,  his  yoy,**  and  was 
object,  after  his  separation,  invariably  was  to  gain  Si.  Kiiis,  her^nvoy  b™ 
or  to  fail  in  with  the  convoy.    That  the  ship  was  taken  by  *  J|JJJ^|,^** 
an  American  privateer  in  lat.  34,  long,  59.     Several  captains  tain  was  en- 

deavouxinff  to 

were  examined,  who  swore,  that  they  would  have  taken  the  gain  St.  Kitts, 
tame  course  to*  get  to  St.  Kiits,  or  regain  the  fleet.  ^^^  ^  ^ 

Lord  Mansfield — "  The  single  question  is,  whether  the  ^^tiSS'^A 
captain  was  taken  as  he  was  going  to  St.  Kitts  ?    If  he  was  underwriton 
not,  he  is  perjured.     The  account  he  gives  is,  that  on  the  liable. 
38th  of  July  there  was  a  storm,  which  separated  the  fleet; 
that  he  did  all  he  could  to  get  to  St.  Kitts,  and  to  direct  his 
course  so  as  to  meet  the  convoy  crossing.     The  captain  goes 
on  the  ground  not  to  reason,  but  to  obey,  be  the  conse- 
quence what  it  might.     He  knows  nothing  of  the  insurance : 
he  says  to  himself,  "  If  I  obey,  I  am  doing  right."     As  to  the 
protest,  I  do  not  see  that  it  contradicts  the  captain's  evi- 
dence.     Other  captains  have  looked  at  the   log-book  or 
journal;    and   they   say;  they   would  have  held   the   same 


course." 


Verdict  for  the  plaintiff. 

In  the  case  of  Delaney  v.  Stoddart{a),  which  was  an  Wbcroaship 
action  upon  the  case  against  the  defendant,  lor  not  having  KitutolA>ndon 
insured  a  ship  and  cargo,   pursuant  to  the  orders  of  the  bya  storm  out 
plaintiff,  by  means  whereof  he  was  damnified,  the  ship  having  ^^^.V^^  <jj 

St.  Kitts  to  St( 

been  lost.     It  was  tried  before  Mr.  Justice  BuUer^  at  Guild-  Eosutiiu,  and 
hall,  at  the  Sittings  after  Trinity  Term,  1785;  and  a  verdict  tomima'com- 
was  found  for  the  plaintiff.  ''^^, 

Upon  a  motion  for  a  new  trial,  the  facts  appeared  to  be  *nd  then  pro- 
ceeded on  her 
these : — The  plaintiff,  who  lived  at  St.  Kitts,  wrote  a  letter  voyage,  it  was 

to  the  defendant,  dated  the  30th  of  April,  1781,  informing  deviation  waa 

him  that  he  intended  to  purchase  a  ship,  and  offering  the  °^^!^^  ^ 

defendant  a  share.     On  the  4th  of  May,  1781,  he  wrote  a  stom,  andthe 

second  letter  to  the  defendant,  acquainting  him  that  he  had  ^ere  held 

1*    W1      f 

purchased  the  ship,  but  had  only  a  share  in  it  himself,  the  gJJl^q^ent 

loss, 
(a)  1  T.  R.  22. 
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residue  being  divided  into  three  or  four  more  shares,  one  of 
which  he  had  reserved  for  the  defendant,  in  case  he  should 
wish  to  be  concerned ;  and  directing  an  insurance  upon  the 
ship  at  and  from  St.  Kitts  to  London^  warranted  to  sail  with 
convoy.  On  the  ^th  of  June^  the  defendant  wrote  to  the 
plaintiff,  that  he  had  no  objection  to  a  fourth,  or  a  share 
equal  to  the  plaintiff's.  On  the  3rd  of  July^  the  plaintiff 
informed  the  defendant,  that  the  ship  had  left  the  port  to 
take  in  her  cargo ;  that  she  let  go  an  anchor  at  Sandy  Pointy 
but  as  the  wind  blew  fresh,  she  drove  out  and  could  not  come 
in  again ;  that  she  was  obliged  to  go  to  St.  Eusiatius,  and  he 
therefore  hoped  that  the  defendant  had  not  neglected  to 
make  the  insurance,  for  fear  of  accidents.  The  defendant, 
on  the  19th  of  July,  wrote  thus  to  the  plaintiff:  *'  The 
insurance  you  ordered  shall  be  done.*'  Plaintiff  again,  on 
the  S5th  of  July,  wrote,  that  the  Friendship  did  all  in  her 
power  to  get  up  from  St.  Eustatius^  but  could  not,  and  there- 
fore he  sold  her  to  Mr.  Ross,  at  Eustatius.  I  have  already 
transcribed  as  much  of  the  several  letters  as  are  material  to 
the  subject  of  this  section ;  in  addition  to  which  the  fol- 
lowing facts  appeared  in  evidence : — ^That  the  ship  Friend- 
ship had  sailed  from  St.  Eustatius,  on  the  1st  of  August, 
with  the  convoy,  and  that  she  had  afterwards  foundered  at 
sea ;  that  St.  Eustatius  is  in  the  direct  road  to  London  from 
St.  Kitts,  and  the  convoy  from  St.  Kitts  always  looked  into 
St.  Eustatius,  to  take  up  any  ships  that  might  be  there ;  but 
if  the  Friendship  had  sailed  from  St.  Kitts,  she  must  have 
gone  by  Eustatius  ;  but  would  not  have  stopped  there  :  that 
when  she  was  driven  to  St.  Eustatius,  after  making  several 
efforts  to  get  back  to  St.  Kitts  to  finish  her  loading,  and 
finding  she  could  not  succeed,  she  then  took  in  the  rest  of 
her  loading  at  St.  Eustatius. 

At  the  trial,  several  grounds  of  defence  were  made ;  but 
the  only  one  material  for  our  consideration  was,  that  the 
remaining  at  St.  Eustatius,  and  not  going  back  to  St.  Kitts, 
was  a  deviation.  The  learned  Judge,  who  tried  the  cause, 
was  of  opinion  that  it  was  not  a  deviation,  being  occasioned 
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^y  stress  of  weather.     Upon  this  ground,  amongst  others, 
^he  motion  for  a  new  trial  was  founded. 
-After  argument  at  the  Bar, 

Xord  Mansfield  said, — "  The  only  material  question  is, 
Whether  there  is  a  deviation  in  this  case  ?  and  that  depends 
^n  the  evidence.    If  a  storm  drive  a  ship  out  of  her  voyage 

m 

^^to  any  port,  and  being  there  she  does  the  best  she  can  to 
S^t  to  her  port  of  destination,  she  is  not  obliged  to  return 
^^ck  to  the  point  from  whence  she  was  driven ;  but  here  the 
^^icnesses  say,  she  tried  to  get  back  to  St.  Kitts^  and  could 
'^ot:  and  it  is  a  much  easier  navigation  to  go  directly  from 
'^^.  Eustaiius  to  London,  than  to  go  back  to  St.  Kitts  first, 
^tid  as  to  the  taking  in -the  cargo  at  St.  Eustatius,  I  do  not 
^<vl  that  the  ship  lost  any  time  by  it.     Every  thing  is  the 
^fi^t  of  the  storm,  and  occasioned  by  it.    This  is  the  only 
l^obt  on  which  I  had  any  doubt,  and  it  required  some  consi- 
deration.   It  was  a  question,  which  was  proper  to  be  left  to 
^  jury,  whether  this  was  the  same  voyage  or  not,  and  they 
^fe  determined  it." 

But  in  every  case  in  which  the  excuse  of  necessity  is  When  a  pie*  of 
pleaded,  whether  it  arise  from  the  act  of  God  or  from  any  the  act  of  God 
other  insurmountable  cause,  it  must  be  clearly  made  apparent  ^^  befciear 
^tt  the  deviation  was  entirely  in  consequence  of  such  cause,  ^j^®7  T* 
and  that  was  no  default  on  the  part  of  the  assured  or  the  assured  or 
the  master  of  the  ship. 

This  principle  of  the  rule  in  these  cases  was  confirmed  in 
a  case  before  Lord  Eldon,  when  Lord  Chief  Justice  of  the 
Common  Pleas,  in  the  case  of  Wolfe  v.  Claggen.  (a)  The 
insurance  was  from  AUona  to  Surinam,  the  defence  made  was 
'*  deviation,"  the  vessel  having  put  into  Plymouth,  out  of  the 
course  of  the  voyage,  and  remained  there  fourteen  days. 
The  answer  on  the  part  of  the  plaintiff  was,  that  the  captain 
was  taken  ill  with  a  severe  fit  of  the  gravel,  and  that  the  mate 
haTing  pricked  bis  finger,  by  accident,  his  hand  and  arm 
swelled  to  such  a  degree,  as  to  render  him  incapable  of 

(a)  3  Esp.  257. 
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doing  his  duty^  and  that  they  had  put  into  Plymouth  for  the 
purpose  of  procuring  medical  assistance.  These  facts,  as  to 
the  captain's  and  mate's  illness,  and  their  application  to  a 
surgeon,  were  proved:  but  it  also  appeared,  on  cross- 
examination,  that  the  surgeon  of  the  ship  was  unprovided 
with  proper  instruments  and  medicines.    He  was  not  called. 

Lord  Eldon  said,  he  was  of  opinion  that  if  by  the  visitation 
of  God  so  many  of  the  crew,  who  would  otherwise  have  been 
sufficient,  became  so  afflicted  with  sickness,  as  to  be  incapable 
of  navigating  the  ship,  such  an  illness  of  the  crew  was  a 
necessity  which  might  justify  a  deviation:  but  when  it  was 
set  up  as  a  justification  of  a  deviation,  he  thought  it  in- 
cumbent on  the  plaintiff*  to  shew  that  he  had  so  far  provided 
against  such  events,  by  every  proper  precaution,  such  as 
having  medicines  for  the  voyage,  as  much  as  he  was  bound 
with  respect  to  the  tightness  of  the  ship.  It  was  in  evidence 
that  a  surgeon  was  necessary  in  such  voyages :  if,  therefore, 
sickness  was  to  be  set  up  as  an  excuse  for  deviation,  the 
plaintiff*  should  shew  that  the  surgeon  was  provided  with 
such  medicines  and  instruments  as  would  probably  become 
necessary  in  the  course  of  the  voyage,  to  meet  the  common 
casualties  of  the  mariners.  He  was  also  of  opinion,  that  the 
necessity  for  going  into  port  ought  to  be  made  out  by  the 
plaintiff  beyond  all  possibility  of  doubt,  and  that  it  arose  and 
existed  without  any  default  of  the  master  or  party  insuring : 
and  if  they  came  in  for  medical  aid,  he  should  expect  medical 
men  to  be  called  to  prove  that  such  necessity  existed.  That 
had  not  been  done  in  the  case  then  before  him,  and  the 
plaintiff  must  be  nonsuited." 
3.  A  deTi&tion  3.  A  deviation  may  also  be  justified,  if  done  to  avoid  an 
ble  if  d^o  to  ^nemy,  or  seek  for  convoy ;  because  it  is  in  truth  no  deviation 
avoid  an  enemy  ^q  ap  out  of  the  course  of  the  voyage,  in  order  to  avoid 

or  to  sedL  for  °  ^  .        . 

convoy.  danger,  or  to  obtain  protection  against  it. 

In  an  action  upon  a  policy,  in  the  case  of  Bond  v.  Goit- 
sales  (a),  which  was  to  insure  the  William  Galley  in  a  voyage 

(a)  2  Salk.  445. 
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.  from  Bremen  to  the  port  of  London^  warranted  to  depart 
with  convoy;  the  case  was  this  : — ^The  Galley  set  sail  from 
Bremen,  under  the  convoy  of  a  Dutch  man-of-war  to  the 
Elbe,  where  they  were  joined  by  two  other  Dutch  men-of- 
war,  and  several  Dutch  and  English  merchant  ships,  whence 
they  sailed  to  the  Texel,  where  they  found  a  squadron  of 
EngUth  men-of-war  and  an  admiral.  After  a  stay  of  nine 
weeks,  they  set  out  from  the  Texel,  and  the  Galley  was 
separated  in  a  storm,  and  taken  by  a  French  privateer,  taken 
again  by  a  Dutch  privateer,  and  paid  80/.  salvage. 

It  was  ruled  by  Lord  Chief  Justice  Holt,  that  the  voyage 
ooght  to  be  according  to  usage,  and  that  their  going  to  the 
Elbe,  though  in  fact  out  of  the  way,  was  no  deviation,  for  till 
after  the  year  1703,  there  was  no  convoy  for  ships  directly 
from  Bremen  to  London,     And  the  plaintiff  had  a  verdict. 

And  in  the  cases  of  Gordon  v.  Morley,  and  Campbell  v. 
BordieUf  (a)  on  an  insurance  from  London  to  Gibraltar, 
warranted  to  depart  with  convoy,  it  appeared  there  was 
a  convoy  appointed  for  that  trade  at  Spithead;  and  the  ship 
Ranger  having  tried  for  convoy  in  the  Downs,  proceeded  to 
Spithead,  and  was  taken  in  her  way  thither.  The  insurers 
insisted  that  this  being  the  time  of  a  French  war,  the  ship 
should  not  have  ventured  through  the  Channel,  but  have 
waited  in  the  Downs-  for  an  occasional  convoy.  And  many 
merchants  and  ofBce-keepers  were  examined  to  that  purpose. 

But  Lord  Chief  Justice  Lee  held  that  the  ship  was  to  be 
considered  as  under  the  defendant's  insurance  to  a  place  of 
general  rendezvous,  according  to  the  interpretation  of  the 
words  warranted  to  depart  with  convoy.  And  if  the  parties 
meant  to  vary  the  insurance  from  what  is  commonly  under- 
•  stood,  they  should  have  particularised  her  departure  with 
convoy  from  the  Downs.  The  juries  were  composed  of 
merchants ;  and  in  both  cases  they  found  for  the  plaintiffs 
upon  the  strength  of  this  direction. 

In  the  case  of  Bond  against  Nutt,  {b)  in  which  the  material 

(a)  2  Stra.  1265,  ante,  198.  (6)  Cowp.  Rep.  601. 
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If  a  ship  go  to  question  was,  whether  a  warranty  had  or  had  not  been  com- 

the  usiud  place    \,  ,  •  .     .  ^  • 

rf  rendezvous,  plied  with,  the  point  of  deviation  for  the  purpose  of  procuring 
j^ning  coDToy  convoy  also  Came  under  the  consideration  of  the  Court. 
ready  there.      Upon  that  occasion  Lord  Mansfield  and  the  whole   Court 

Iboogb  snch  ^  ,  "^ 

place  be  out  of  held,  that  if  a  ship  go  to  the  usual  place  of  rendezvous,  for 
course,  it  is  no  ^^^  ^^^  of  joining  convoy  there  ready,  though  such  place  be 
dcYiation.         ^^^  ^f  ^^  direct  course  of  the  voyage,  it  is  no  deviation. 

And  in  a  subsequent  case  of  Enderby  v.  Fletcher  (a),  the 
only  question  was,  whether  there  was  a  deviation  or  not? 
Lord  Mansfield  there  directed  the  jury  to  find  for  the  plain- 
tifis,  if  they  beliered  that  the  captain  fairly  and  bond  fide 
acted  according  to  the  best  of  his  judgment :  thai  he  had  no 
other  view  or  motive  but  to  come  the  safest  way  home,  and 
to  meet  with  convoy :  for  that  it  was  no  deviation  to  go  out 
of  the  way  to  avoid  danger. 

Where  in  the  case  of  Salisbury  v.  Toumson  (i),  a  ship  was 
insured  from  Liverpool  to  Jamaica^  and  had  put  into  the 
Isle  of  Man^  it  appeared  that  there  were  some  instances  of 
the  Liverpool  ships  putting  in  there,  but  it  was  not  the 
settled,  common,  established,  and  direct  usage  of  trade:  it 
was  held  to  be  a  deviation,  and  the  underwriters  were  dis- 
charged from  any  loss  that  happened  subsequent  to  the 
deviati9n. 
A  sbip  may  In  the   case   of  Lawrence  v.  Sydebdtham  (c).     Mr.  J. 

MOB^tTa^iiip  J^w^^»^^- — *'  -AlS  to  deviation  for  the  purpose  of  succouring 
in  distress      '  ships  at  sca  in  distress,  it  is  for  the  common  advantage  of  all 
guilty  of  a  "^    persous,  underwriters  and  others,  to  give  and  receive  assist- 
*^^^^**^*         ance  to  and  from  each  other  in  distress." 

See  the  judgment  of  Sir  W.  Scott  in  the  Beaver  (rf).  And 
see  the  case  of  the  Jane  {e).  In  Americay  it  has  been  held  that 
such  deviation  does  not  create  a  forfeiture  of  the  policy  {/). 

It  may  be  considered  now  settled  by  a  variety  of  recent 
cases,  that  a  liberty  "  to  touch  and  stay  at  any  ports  or  places 

(a)  Sit  in  Lond.  Trin.  Vac.  1780;  (e)  2  Hagg.  345,  and  Waterioo, 

Pbrk  Ins.  646.  2  Dod.  A.  R.  443. 

(6)  Park  Ins.  647.  (/)  Kent's  Com.  on  the  Law  of 

(e)  6  East,  p.  54.  America,  vol.  iii.  p.  16. 
(d)  3  Rob.  A.  R.  292. 
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whatsoerer,  for  all  purposes/*  must  be  taken  to  mean,  for 
lome  purpose  connected  with  the  voyage  (a). 

So  also  if  a  ship  be  insured  upon  a  trading  voyage,  it  is  if  &  ship  be 
incumbent  on  the  parties  assured,  to  carry  on  that  trade  with  1^^  ^°  ' 
usual  and  reasonable  expedition,  otherwise  their  conduct  will  tlie  aniired 
amount  to  a  deviation,  and  discharge  the  policy.  that  trade  with 

Thus,  in  the  case  of  HaHley  v.  Buggin  (6),  an  action  by  "^^^ 
the  assured  against  an  underwriter  on  a  policy  of  insurance  ^^^  ^  >^  ^^' 

■  ,  amoont  to  a 

OD  the  ship  Blossom,  at  and  from  the  coast  of  Africa  to  the  demtioii. 
Wni  Indies,  with  liberty  to  exchange  goods  and  slaves ;  a 
verdict  was  given  for  the  plaintiff.  But  upon  a  rule  being 
obtained  to  shew  cause  why  there  should  not  be  a  new  trial, 
it  appeared  that  there  had  been  a  great  deal  of  contradictory 
endenoe,  and  many  points  started  at  the  trial ;  but  the  ques- 
tion now  made  was,  whether  the  plaintiff,  by  the  use  he  made 
of  the  vessel  on  the  coast  of  Africa,  and  the  delay  he  there 
occasioned,  was  not  the  cause  of  the  loss ;  that  is,  whether 
he  did  not  make  such  use  of  her  during  her  stay  on  the 
coast,  contrai7  to  the  design  of  the  policy,  as  amounted  to  a 
deviation? 

It  appeared  in  evidence,  that  this  ship  stayed  on  the  coast 
from  August  to  March ;  that  she  was  employed  in  receiving 
slaves  on  board,  the  produce  of  the  cargoes  of  other  ships, 
which  were  afterwards  put  on  board  other  ships,  and  sent  to 
the  West  Indies;  that  this  is  the  employment  of  what  they 
cafl  zfactoryjship;  but  that  a  regular  factory  ship  is  thatched 
and  covered,  and  receives  the  slaves  till  a  sufficient  number 
it  collected  to  send  away  in  the  vessels ;  but  it  did  not  appear 
that  any  slaves,  the  produce  of  the  Bhssonis  own  cargo, 
were  sent  away  in  other  vessels,  but  that  her  stay  there  was 
several  months  beyond  the  usual  stay  of  ships  in  that  trade. 
After  argument  at  the  Bar, 

{a)  See  Langhorne  v,  Allnutt,  4  4  B.  &  d  538,  taUe^  p.  179. 

Tannt.  319.    Rucker  v.  Allnutt,  1 5  (6)  B.  R.  Mich.  22  Geo<  3.  Park 

East,  276.    Solly  v.  Whitmore»  6  Ins.  662.    See  also  ITTilliams  o. 

B.  &  A.  45.    Bottomley  p.  Bovill,  Shee,  3  Camp.  469.     Hammond 

5  B.  &  C.  210.    Warre  v.  filler,  v.  Reid,  4  B.  &  A.  72. 

s3 
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Lord  Mansfield  said — "  When  different  points  are  agitated 
at  a  trial«  and  a  great  deal  of  evidence  applied  to  each,  and 
the  counsel  go  out  of  the  cause,  it  is  not  to  be  wondered  at, 
if  juries  should  lose  their  attention  to  the  material  point. 
The  great  advantage  of  a  motion  for  a  new  trial  is,  that  after 
argument  on  the  motion,  the  cause  goes  down  again,  win- 
nowed from  the  chaff  of  the  first  trial.    The  single  point  here 
is,  whether  there  has  not  been  what  is  equivalent  to  a  devia- 
tion, whether  the  risk  has  not  been  varied  ?    It  is  not  material 
whether  or  not  the  risk  has  been  greater.    If  a  ship  insured 
for  a  trade,  is  turned  into  a  floating  warehouse,  or  a  factory 
ship,  the  risk  is  different,  it  varies  the  stay ;  for  while  she  is 
used  as  a  warehouse,  no  cargo  is  brought  for  her.     The  law 
being  clear,  how  is  the  fact?     The  captain  says  she  was  not 
used  as  a  factory  ship ;  his  evidence  is  much  impeached ;  but 
he  says  he  was  young  in  the  trade ;  he  never  saw  a  factory 
ship  but  once,  and  was  not  in  her ;  he  might  have  a  salvo, 
because  this  was  not  thatched ;  but  was  she  used  as  a  thatched 
ship  is  used  ?    It  b  said  that  letters  are  not  records ;  it  is 
true  they  may  be  contradicted ;  but  if  they  are  from  the 
parties,  and  are  not  contradicted,  they  are  as  strong  as  any 
records.    The  fact  is  clear,  the  risk  is  different  in  point  oF 
length,  &c.**    Rule  absolute  for  a  new  trial  {a). 
A  ihip  is  de-         So  in  the  case  of  Parkinson  v.  Collier  (6),  which  was  an 
wiurt  onSica  *^''^"  ^"  *  policy  from  London  to  Port  Endiek^  on  the  coast 
il^S?h  *^^    ^^  Af^^^i  **  six  guineas  per  cent,  on  the  ship  till  moored  at 
in  the  regular    anchor  twenty-four  hours,  and  on  goods  till  discharged  and 
trade,  on  a  po-  s^f^Iy  landed.     The  ship  arrived  on  the  coast  on  the  6th  of 
*^dL£md  ^^y*  ^"^  ^^  captured  by  the  French  on  the  4th  of  June. 
and  nlelT        The  barter  in  the  trade  is  carried  on,  on  board  the  vessel, 

landed"  tne  .     . 

ritk  oontinaea    <^nd  the  goods  afterwards  sent  on  shore,  in  boats,  and  the 
If  there  be  no    g^mg  brought  back.     In  this  case,  the  discharge  of  the  cargo 


^7  ■"2"*'    bad  not  begun,  the  gums  not  having  been  brought  down  to 
the  coast,  for  which  purpose  it  is  necessary  to  have  a  previous 

(a)  See  Mount  o.  LarkiDi,  8  (6)  Sit.  in  B.  R.  after  Mich.  1797. 
Bing.  108,  cMte,  p.  177>  and  Free-  Park  yis.  653.  Phillips  o.  King, 
man  v.  Taylor,  8  Bing.  124.  amte^  pp.  177»  226. 
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agreement  with  the  king  of  the  country ;  but  no  delay  had 
beeo  used.  The  counsel  for  the  defendant  contended,  that 
by  the  custom  of  this  trade,  the  risk  on  the  goods,  as  well  as 
on  the  ship,  expired  in  twenty-four  hours,  and  that  the  risk 
on  the  cargo,  while  on  the  coast,  was  protected  by  homeward 
policy,  at  fifteen  guineas  per  cenL,  Lord  Kenyan  refused  the 
efidence,  both  of  the  homeward  policy,  and  of  this  supposed 
osige  (which  he  had  on  a  former  occasion  admitted  against 
his  own  opinion,  and  on  which  a  new  trial  had  been  granted), 
to  qualify  the  clear  and  unequivocal  language  of  the  policy, 
which  covered  the  risk,  till  the  goods  were  landed*  That  if, 
io  landing,  any  unnecessary  delay  had  been  used,  that  might 
amount  to  something  in  the  nature  o£  a  deviation,  so  as  to 
discharge  the  insurer ;  but  that  did  not  appear  to  be  the  case 
m  the  present  instance* 

But  though  an  actual  deviation  from  the  voyage  insured  A  demtioii 
is  thus  fatal  to  the  contract  of  insurance ;  yet  a  deviation  tempi^^but 
merely  intended,  but  never  carried  into  effect,  is  considered  n^.?^*^"*^ 

■'  '  '  ^     effect,  18  no 

as  no  deviation,  and  the  insurer  continues  Uable  (a).     This  deviation,  and 

has  been  frequently  so  decided.    Thus  in  the  case  of  Tasker  the  policy. 

T.  WUmer  (6),  which   was  an   insurance   from  Carolina  to 

LMo9f,  and  at  and  from  thence  to  Bristol:  it  appeared,  that 

the  captain  had  taken  in  salt,  which  he  was  to  deliver  at 

Falmouth  before  he  went  to  Bristol;  but  the  ship  was  taken 

m  the  direct  road  to  both,  and  before  she  came  to  the  point 

where  she  would  have  turned  off  to  Falmouth.    It  was  held, 

that  the  insurer  was  liable;   for  it  is  but  an  intention  to 

deviate,  and  that  was  held  not  sufficient  to  discharge  the 

underwriter. 

In  the  case  of  Carter  v.  The  Royal  Etcchange  Assurance 

Company  (c),  where  the  insurance  was  from  Honduras  to 

London^  and  a  consignment  to  Amsterdam  ;'  a  loss  happened 

before  she  came  to  the  dividing  point  between  the  two  voyages, 

for  which  the  insurers  were  held  liable  to  pay. 

(a)  See  ante,  p.  234,  by  Lord  (b)  2  Stra.  1249. 
£ldoo»  io  Tasker  v.  CunniDgham,  (c)  2  Stra.  1249. 
1  Bligh,  87.  ' 
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Wbm  there  b  From  the  proposition  just  established,  namely,  that  a  m< 

intention  tode-  intention  to  deviate  will  not  vacate  the  policy,  it  follows  as 

hjroeni  before  immediate  consequence,  that  whatever  damage  is  sustaii 

tbe  dinding  before  actual  deviation,  will  fall  upon  the  underwriters. 

point  the  un-  '  '^ 

derwritcn  are  Thus  it  was  held  by  Lord  Chief  Justice  HoU.  in  the  c 
of  Green  v.  Young  (a),  who  said,  that  if  a  policy  of  insura 
be  made  to  begin  from  the  departure  of  the  ship  fi 
England,  until,  jr.,  and  after  the  departure  a  damage  h 
pens,  ^c.f  and  then  the  ship  deviates;  though  the  polic 
discharged  from  the  time  of  the  deviation,  yet  for  the  dama 
sustained  before  tbe  deviation,  the  insurers  shall  make  sa 
faction  to  the  insured. 

So  in  the  case  of  Hare  v.  Travis  (6),  upon  an  insura 
**  from  Liverpool  to  London f*  it  appeared  at  the  trial  that 
captain  had  taken  in  goods  for  Southampton  as  well 
London.  Having  loaded  his  vessel  with  goods  partly  for 
place  and  partly  for  the  other,  Lord  Tenterden  held,  tha 
ought  to  be  inferred  that  he  sailed  on  a  voyage  to  both  plai 
and  that  so  long  as  the  vessel  continued  in  that  course  wl 
was  common  to  a  voyage  either  to  Southampton  or  Lom 
she  was  sailing  on  the  voyage  insured :  but  as  the  policy 
not  contain  a  liberty  to  put  into  Southampton^  the  put' 
into  that  port  was  a  deviation,  and  the  underwriters  were 
responsible  for  any  loss  which  accrued  subsequently, 
as  it  appeared,  however,  that  the  vessel  had  met  with  i 
bad  weather  in  the  early  part  of  the  voyage,  he  left  it  to 
jury  to  say,  whether  before  the  vessel  came  to  the  divic 
point  the  assured  had  sustained  a  loss  by  the  perils  of 
sea«  The  jury  found  that  they  had,  and  the  Court  afterwj 
upon  motion  supported  the  verdict. 

(a)  2  Lord  Raymond,  840;    2  several  cases  immediately  p 

Salk.  444,  S.  C.po«/.  ding  on  the  distinction  bet 

\lb)  7  B.  &  C.  14.    And  see  tbe  deviations  intended,  but  not 

case  of  Middlewood  v.  Blakes,  7  ned  into  effect,  and  non-ince] 

T.  R.  162,  and  also  Heselton  v.  of  the  voyage  insured,  are  i 

AUnutt,  1  M.  &  S.  46,  where  the  considered. 
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SECTION  VIIL 


TUB  SAID  8UIP»  ETC.,  GOODS,   ETC.,  ARE  VALUED  AT  ." 


Tbe  head  of  this  section  is  important,  although  what  is 
Deeentry  to  be  said  upon  it  will,  nevertheless,  lie  in  a  small 
compass.  The  assurers  here  say,  *'The  said  ship,  &c., 
goods  and  merchandises,  &c.,  for  so  much  as  it  concerns  the 
ttiured,  by  agreement  between  the  assured  and  assurers  ui 
this  policy,  are  and  shall  be  valued  at  — 


»• 


When  the  blank  space  is  filled  up  by  the  assured,  the 
policy  then  becomes  that  which  is  designated  as  a  **  valued 
policy."    If  the  blank  be  not  filled  up  by  the  assured,  the 
policy  is  then  said  to  be  open.    The  only  difierence  between 
them  consists  in  this,  that  in  the  former,  the  goods  or  pro- 
perty insured  are  valued  at  a  certain  price,  viz.,  the  prime 
eost  of  the  property  insured,  or  the  value  mentioned  in  the 
policy ;  in  the  latter,  the  value  is  not  stated,  but  requires 
proof  when  necessary,  and  consists  of  the  invoice,  price, 
ihipping  charges,  and  premium  of  insurance,  (a)      Lord  Lord  Mans- 
Mansfield,  in  the  case  of  Lewis  and  another  v.  Rucker  (6),  n^jon  o?a 
puts  the  construction  of  the  meaning  of  a  valued  policy  upon  ^^^  P^^*^ 
very  clear  grounds.    In  answer  to  an  objection  to  the  rule 
adopted  by  the  defendant,  and  by  the  jury  in  that  case  of  the 
rule  of  apportionment  of  a  partial  loss,  viz.,  ''that  of  taking 
die  proportion  of  the  difference  between  sound  and  damaged 
at  tbe  port  of  delivery,  and  paying  that  proportion  of  the 
Talue  of  the  goods  specified  in  the  policy.    The  defendant 
lays  the  proportion  of  the  difference  is  equally  the  rule 
whether  the  goods  come  to  a  rising  or  falling  market.     For 

(a)  By  the   usage   at  Lloyd's^  the  policy,  it  is  considered  as  an 

where  liberty  ia  given  hy  the  policy  open  policy.      2  B.  &  Ad.  651. 

to  "declare  and  Talue"  after  the  Harman  and  others  v.  KiDg8ton» 

policy  is  effected,  and  no  decla-  3  Camp.  150. 

ration  or  valuation  is  indorsed  on  (6)  2  Burr.  p.  1170. 
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instance,  suppose  the  value  in  the  policy  30/. :  the  goods  are 
damaged  y  but  sell  for  40/. :  had  they  been  sound  they  would 
have  sold  for  50/. :  the  difference  is  one-fifth :  he  pays  that 
proportion  on  the  prime  cost  or  value  in  the  policy  (i.  e.  6L) ; 
if  they  come  to  a  losing  market  for  10/.,  being  damaged,  but 
would  have  sold  for  20L  if  sound,  the  difference  is  one-half, 
and  the  defendant  must  pay  one-half  of  the  prime  cost  or 
value  in  the  policy  {i.e.  15/.).  To  this  rule  two  objections 
have  been  made :  the  first  objection  is,  that  it  is  going  by  a 
different  measure  in  the  case  of  a  partial  from  that  which 
governs  in  the  case  of  a  total  loss,  for  upon  a  total  loss  the 
prime  cost  or  value  in  the  policy  must  be  paid. 

Answer.  The  distinction  is  founded  in  the  nature  of  the 
thing.  Insurance  is  a  contract  of  indemnity  against  the 
perils  of  the  voyage ;  the  assurer  engages,  so  far  as  the 
amount  of  the  prime  cost  or  value  in  the  policy,  ''  that  the 
thing  shall  come  safe,"  he  has  nothing  to  do  with  the  market; 
he  has  no  concern  in  any  profit  or  loss  which  may  arise  to 
the  merchant  from  the  goods :  if  they  be  totally  lost,  he  must 
pay  the  prime  cost,  that  is  the  value  of  the  thing  he  insured 
at  the  outset :  he  has  no  concern  in  any  subsequent  value. 
So,  likewise,  if  any  part  of  the  cargo,  capable  of  a  several  and 
distinct  valuation  at  the  outset,  be  totally  lost,  as  if  there  be 
100  hogsheads  of  sugar,  and  10  happen  to  be  loiBt,  the 
assurer  must  pay  the  prime  cost  of  those  10  hogsheads, 
without  any  regard  to  the  price  at  which  the  remaining  90 
are  sold.  But  where  an  entire  individual,  as  one  hogshead, 
happens  to  be  spoiled,  no  measure  can  be  taken  from  the 
prime  cost  to  ascertain  the  quantity  of  such  damage,  but  if 
he  can  fix  whether  it  be  a  third,  fourth,  or  fifth  worse,  the 
damage  is  to  a  mathematical  certainty.  How  is  it  to  be  found 
out?  Not  by  any  price  at  the  outset  port,  but  it  must  be  at 
the  port  of  delivery  where  the  voyage  is  completed,  and  the 
whole  damage  known.  ^Vhether  the  price  there  be  high  or 
low,  in  either  case  it  equally  shew  whether  the  damaged  goods 
are  a  third,  fourth,  or  fifth  worse  than  if  they  had  come 
sound;  consequently,  whether  the  injury  sustained  be  a  third, 
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fourth,  or  fifth  of  the  value  of  the  thing,  and  as  the  assurer 
pays  the  whole  prime  cost  if  the  thing  be  wholly  lost,  so  if 
it  be  only  a  third,  or  fourth,  or  fifth  worse,  he  pays  a  third, 
fourth,  or  fifth  of  the  value  of  the  goods  so  damaged.'* 
The  next  objection  with  which  this  case  has  been  much 
entangled,  is  taken  from  this  being  a  ''  valued'*  policy. 
I  am  a  little  at  a  loss  to  apply  the  arguments  drawn  from 
thence.  It  is  said,  ''  that  a  valued  is  a  wager  policy,"  (Uke 
interest  or  no  interest),  if  so,  there  can  be  no  average  loss,  and 
the  assured  can  only  recover  as  for  a  total  loss,  abandoning 
what  is  saved,  because  the  value  specified  is  fictitious." 

Atuwer.  "  A  valued  policy  is  not  to  be  considered  as  a  A  valued 
wager  policy,  or  like  '  interest  or  no  interest,'  if  it  was  it  would  ^Si^r  poUcr* 
be  void  by  the  act  of  19  Geo.  2,  c.  37.     The  only  efiect  of 
the  valuation  is  fixing  the  amount  of  the  prime  cost,  just  as  The  valoe 
if  the  parties  admitted  it  at  the  trial,  but  in  every  argument,  so  that  the 
and  for  every  other  purpose,  it  must  be  taken  the  value  was  ^^  oMaim 
fixed  in  such  a  manner  as  that  the  assured  meant  only  to  ^  indemnity, 
have  an  indemnity.  If  it  be  undervalued,  the  merchant  himself 
stands  insurer  of  the  surplus.     If  it  be  much  overvalued,  it 
must  be  done  with  a  bad  view,  either  to  gain  contrary  to  the 
act  before  mentioned,  or  with  some  view  to  a  fraudulent  loss ; 
therefore  the  assured  can  never  be  allowed  in  a  Court  of 
Justice  to  plead  that  he  has  greatly  overvalued,  or  that  his 
interest  was  a  trifle  only."    It  is  settled,  '  that  upon  valued 
policies  the  assured  need  only  prove  some  interest  to  take  it  out 
of  the  Stat.  19  Geo.  2,  because  the  adverse  party  has  admitted 
(he  value,  and  if  more  was  required,  the  agreed  valuation 
would  signify  nothing ;  but  if  it  should  come  out  in  proof  that 
a  man  had  insured  2000/.,  and  had  interest  on  board  to  the 
value  of  a  cable  only,  there  never  has  been,  and  I  beUeve 
there  never  will  be,  a  determination  that  by  such  an  evasion 
the  act  may  be  defeated.    There  are  many  conveniences  from  Definition  by 
allowing  valued  policies,  but  where  they  are  used  merely  as  I^  Mansfield 
a  cover  to  a  wager,  they  would  be  considered  as  an  evasion,  of  a  valued 
The  efiect  of  the  valuation  is  only  fixing  conclusively  the  prime 
cost.     If  it  be  an  open  policy,  the  prince  cost  must  be  proved ; 
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in  a  valued  policy  it  is  agreed.    To  argue  '  that  there  can 
no  adjustment  of  an  average  loss  upon  a  valued  policy/  i 
directly  contrary  to  the  very  terms  of  the  policy  itself.    It  ie 
expressly  subject  to  average,  if  the  loss  upon  sugars  exceedi 
5  per  cent;  if  it  was  not,  the  consequence  would  not.be  tbaC 
every  partial  loss  must-therefore  become  total,  but  the  event, 
to  entitle  the  assured  to  recover,  would  not  happen  unless 
there  was  a  total  loss.'* 

In  the  late  case  of  Young  v.  Sir  J.  H,  Irving^  BarL^  and 
others  {a),  which  was  tried  before  Tindalf  C.  J.,  at  the 
Sittings  at  GuildhaU  after  Hih  Term,  1836.  At  the  trial, 
two  objections  to  the  charge  of  the  Chief  Justice  were  taken. 
The  first  (which  is  the  only  one  connected  with  our  present 
inquiry)  was  this, ''  that  the  Chief  Justice  ought  to  have  told 
the  jury,  that  in  determining  whether  the  loss  was  partial  or 
total,  they  ought  to  take  into  their  consideration  the  estimated 
value  of  the  ship  in  the  policy.'*  The  bill  of  exception  came 
There  if  no  on  in  the  Exchequer  Chamber,  when  Lord  Abinger  said, 
clDTeofSbTuw  "  '  *™  "^*  aware  of  any  case  or  principle  in  the  law  of  insur- 


of  insurance      ancc  which  makes  the  estimated  value  in  the  policy  a  circum- 

which  makes 


/i] 

'^;f^  stance  upon  which  the  question  of  total  or  partial  loss  ought 

policT"cir-  ^^  ^**"'*    The  agreed  value  in  the  policy  of  the  subject 

^^^{^^^  ^  insured,  is  to  save  the  expense  and  doubt  that  may  attend  the 

question  of  investigation  of  value,  as  afiecting  the  quantum  of  compensa- 

loes oogbtto  tion  only.    It  may  operate,  according  to  events,  to  the  detri- 

^'"^  ment  or  advantage  of  either  party,  and  where  no  fraud  exists 
both  are  bound  by  it.    We  are  of  opinion  that  there  is  no 

After  jodg.  gTOund  for  the  first  exception." 
mentbjdefimlt       i„  (he  case  of  TheUuson  V.  Fletcher.  (6)  which  has  already 

on  a  valaed  .  ^ 

policy,  the  been  referred  to  in  this  Treatise,  as  a  case  shewing  that  the 

to  recover  is^  19  Geo.  2,  c.  37,  does  not  apply  to  foreign  ships:  I  now  again 

^J^^I^J®**'.*™*  refer  to  it,  on  the  subject  now  under  our  consideration, 

fifed  by  agree-  This  was  a  rule  to  shew  the  inquisition  on  a  writ  of  inquiry 

policy.  in  an  action  should  not  be  set  aside.    The  material  part  of 
the  policy  for  our  now  purpose,  was  in  these  words. — ''  On 


(a)  9  Scott's  N.  R.  752.  {b)  1  Doug.  315,  wnte,  p.  32. 
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all  goods  loaden  or  to  be  loaden  aboard  the  ships,  Le  Soig-^ 
neux,  La  Pucelle,  and  Le  Vainquer^  all  or  any  of  them : 
the  said  goods  and  merchandises,  by  agreement  are,  and 
shall  be  valued  at  (a)  on  twenty-five  casks  of  clayed 
sogar,  and  twelve  hogsheads  of  Muscovados :  the  policy  to 
be  deemed  sufficient  proof  of  interest  in  case  of  loss.**  The 
defendant  had  underwritten  300/.,  and  having  suffered  judg- 
ment by  default,  the  jury,  on  the  writ  of  inquiry  assessed  the 
damages  at  that  sum,  without  any  proof  of  the  amount  or 
falue,  or  any  evidence  whatever,  except  of  the  defendant's 
handwriting  to  the  policy.  After  the  argument  at  the  Bar ; 
the  Court  said,  that  the  only  affidavits  that  could  have  been 
here,  was  from  the  circumstance  of  there  being  three  ships, 
but  the  second  count  was  so  framed  (the  count  averring  that 
the  goods  were  shipped  on  board  the  three  ships,  or  some, 
or  one  of  them,  to  the  amount  insured,  and  that  two  of  them 
had  been  captured,  and  the  other  lost,)  as  to  make  the  case 
the  same  as  if  there  had  been  but  one.  By  suffering  judg- 
ment, the  defendant  had  confessed  the  plaintiff's  title  to 
recover,  and  the  amount  was  fixed  by  the  stipulation  in  the 
policy.    Rule  discharged. 

SECTION  IX. 

TOUCUINO   THE    ADVENTURES  AND   PERILS,   ETC. 

The  assurers,  in  this  section,  commence  by  referring  to 
the  risks  and  adventures  which  they  (the  assurers)  are 
contented  to  bear,  and  take  upon  themselves  in  the  voyage 
insured,  and  afterwards  they  proceed  to  enumerate  them. 
It  is  our  purpose  in  the  present  section,  to  confine  ourselves 
to  some  general  observations  on  the  adventures  and  perils, 
which  the  assurers  take  upon  themselves,  and  to  refer  to 
some  general  rules  and  principles  of  the  law  of  marine 
insurance,  upon  this  particular  head  of  the  subject;  and  in 

(a)  This  was  left  blank  as  here  printed. 
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regard  to  whichi  I  may  observe,  that  it  is  most  important  to 
have  clear  ideas  upon  these  rules  and  principles,  upon  which 
the  Courts  in  modem  times  have  construed  this  part  of  the 
policy.  And  I  may  preface  the  following  matter,  by  a  few 
observations,  on  the  grounds  upon  which  the  Courts  have 
decided  many  cases  relating  to  the  perils  insured  against,  and 
on  the  advantages  which,  in  this  respect,  the  assured  possess 
over  the  assurers. 

The  contract  of  which  we  are  treating,  must  undoubtedly 
be  looked  upon,  in  respect  of  the  nature  of  the  element  upon 
which  it  is  to  be  performed,  as  subject  to  much  more  uncer- 
tainty, and  to  many  more  vicissitudes  than  any  other  contract 
known  to  the  law.  The  difficulties  of  proving  the  real  causes 
of  disasters  at  sea,  and  to  the  well  known  contradictory 
evidence  which  is  given  at  the  trial  on  seafaring  matters, 
make  it  exceedingly  difficult  to  arrive  at  the  fact  of  **  whether 
the  loss  or  misfortune,  in  many  instances,  arose  from  one 
cause  or  from  another.**  The  Courts  of  law,  in  this  country 
especially,  bearing  this  in  mind,  and  sensible  of  the  strictness 
of  the  rule  binding  the  assured,  of  the  implied  warranty  of 
the  seaworthiness  of  the  bottoms,  (upon  which  the  insurance 
is  made, )  and  also  considering  the  payment  of  the  premiums 
paid  by  the  assured  to  the  underwriter,  by  agreement,  at  the 
time,  the  underwriter  always  acknowledging  the  receipt  of 
it,  have  laid  down  many  rules  in  such  cases,  to  prevent  the 
underwriters  shaking  off  their  responsibility,  on  the  plea  of 
some  uncertainty  in  the  proof  of  the  manner  in  which  the 
loss  happened.  I  shall  briefly  advert  to  what,  I  believe,  to 
be  the  principal  rules,  principles,  and  maxims  of  the  law, 
which  the  Judges  have  applied  to  this  contract  more  particu- 
larly than  to  any  other :  this,  in  the  following  sections,  will 
be  found  to  be  satisfactorily  demonstrated. 
1.  In  oonttniP  The  first  rule  which  I  shall  mention  is  this,  viz. : — *'  that 
^  di^and  ^^^  immediate  and  not  the  remote  cause  of  the  loss,  is  that 
^^^^f^^  which  is  looked  to  by  the  Court  in  considering  the  question, 
hm  is  looked  whether  the  accident  come  within  the  perils  insured  against 
by  the  underwriters ;  and  if.  this  be  covered  by  the  terms 
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expressed  in  the  policy,  they  have  held  the  underwriters 
liable,  notwithstanding  the  event  may  be  attributable,  in  the 
first  instance,  to  a  remote  cause  of  a  different  description.** 
"  It  were  infinite,"  says  Lord  Bacon,  (a)  "  for  the  law  to 
judge  the  causes  of  causes,  and  of  their  impulsions  on  one 
another :  and,  therefore,  it  contenteth  itself  with  the  imme- 
diate cause,  and  judgeth  of  acts  by  that,  without  looking  to 
any  farther  degree.**  Such  must  always  be  understood  to  be 
the  mutual  intention  of  the  parties  to  the  contract  of  marine 
insurances.  Thus,  for  instance,  (6)  **  where  'fire'  is  expressly 
mentioned  in  the  policy,  as  one  of  the  perils  against  which 
the  underwriters  undertake  to  indemnify  the  assured,  it  is  of 
00  consequence  whether  this  is  occasioned  by  a  common 
accident,  or  by  lightning,  or  by  ^n  act  done  in  duty  to  the 
state.  Nor  can  it  make  any  difference,  whether  the  ship  is 
thus  destroyed  by  third  persons,  officers  of  the  king,  or  by 
the  captain  and  crew,  acting  with  loyalty  and  good  faith. 
Fire  is  still  the  *  causa  causans '  and  the  loss  is  covered  by 
the  policy."  And  this  is  agreeable  to  the  law  in  France  upon 
the  subject  {c) ;  and  see  the  case  of  Jones  v.  Schmoll,  (d) 
decided  by  Lord  Man^eld,  on  the  same  point. 

It  is  also  a  maxim  of  the  law  of  marine  insurance  '^  that  2.  It  is  a 
the  assured   having  provided   a  sufficient  crew   and   cap-  Uw  of  marine 
tain  of  competent  skill  at  the  commencement  of  the  voyage,  Ih^^^^*' 
makes  no  warranty  that  they  shall  do  their  duty  during  the  ^^™g  pro- 

vided  a  com- 

oontinuancc  of  it,  nor  are  the  underwriters  discharged  from  plete  crew  and 
their  liability,  in  case  of  a  loss  occasioned  immediately  by  one  TOmpetent 
of  the  perils  insured  against,  although  remotely  owing  to  the  ■^*'^'  makwno 
negligence  of  the  master  and  crew."    This  principle  of  the  the^  shall  do 
law  of  marine  insurance,  will  be  found  to  be  supported  by  daring  the 
various  authorities.  ▼07«g«- 

We  now  proceed  to  the  consideration  of  the  several  perils 

(a)  Maxims  of  the  Law,  p.  35,  of  sur.  a.  53.  Valin,  liv.  3,  tit.  6.  Des 

Law  Tracts,  1737.  Assurances,  art.  26;  1  Emetig.  p. 

(6)  Gordon  o.  Rimmington,  1  434. 

Camp.  132.  ((Q  1  T.  R.  130,  note  (a). 

(c)  Pothier  traits  du  Cont.  d'As. 
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enumerated  in  the  policy,  against  the  consequences  arising 
out  of  which,  the  assurers  have  undertaken  to  keep  the 
assured  harmless. 


SECTION  X. 

PERILS  OP  THE  SEA,    FIRE,   ETC.  (a). 

The  assurers  say  that  **  the  perils  which  they  are  contented 
to  take  upon  themselves  are  of  'the  sea,'  and  of  'fire.* "    Of 
these,  therefore,  in  their  order. 
1.  Tho  perik        In  the  first  place,  it  may  be  said  generally  that  every  acci- 

of  the 


Every  loti  ^^"^  which  happens  to  a  ship  during  her  voyage  by  the  mere 

which  hanpem  act  of  Grod  is  to  be  considered  as  a  "  peril  of  the  sea ;"  for 

to  ft  ship  bj 

the  immeduite  every  loss  which  arises  ''  from  tempests,  or  by  rocks,  winds, 

iBftlonby  o^  waves*'  (6),  strictly  and  naturally  come  under  the  idea  of 

peril  of  the  seft.  ^  loss  occasioned  by  "  the  perils  of  the  sea.** 

Where  ft  ship  But  where,  as  in  the  case  of  Green  v.  Elmslie  (c),  the  ship 

enemy*!  coast  when  on  her  voyage  was  driven  by  a  hard  gale  of  wind  on  the 

wmd  u!d  u  coast  of  France,  and  was  there  captured  by  the  enemy,  she 

caf^jnd  and  Jid  not  receive  any  damage  from  the  wind,  (the  insurance  was 

not  QftmaffeQ 

by  the  wind,  against  Capture  only),  it  was  contended  for  the  defendant  that 


to'beTlaes  by    ^^^"  ^^  ^  '^^  ^J  ^^^  "  perils  of  the  sea,**  and  not  by  capture, 
^^*l^^^      and  that  the  defendant  was  not  liable  upon  that  policy.    But 


of  the  set.         Lord  Kenyan  siud,  that  the  case  was  too  clear  to  admit  of 

argument :  this  was  clearly  a  loss  by  capture ;  for  bad  the 

ship  been  driven  on  any  other  coast  than  that  of  an  enemy, 

she  would  have  been  in  perfect  safety.     Verdict  for  the 

plaintiff*. 

Where  ft  ship        In  the  case  of  Hodgson  v.  Malcolm  (d),  where  it  became 

in  eonseqoence  necessary,  in  moving  a  ship  from  one  part  of  a  harbour  to 

of  two  sftilon     another,  to  send  two  of  the  crew  on  shore  to  make  fast  a  new 

(a)  I  have  altered  the  order  in  Show.  323. 

this  part  by  putting  the  peril  of  (c)  Peake,212. 

'« fire"  before  that  of  men-of-war.  (d)  2  N.  R.  326. 

(6)   Jefferyes    o.   L^fendra,    1 
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line,  and  to  cast  off  a  rope  by  which  the  ship  was  made  fast,  being  pre- 
and  those  two  men  being  immediately  impressed,  and  carried  pressgui^ 
away,  and  not  being  allowed  by  the  pressgang  to  cast  off  the  a^^nftfey^ 
rope  in  question,  the  ship,  in  consequence  thereof,  went  ^Ij£zf*i^j 
ashore,  and  was  lost.   Three  Judges  of  the  Court  of  Common  to  be  a  loss  bj 
Pleas,  viz.,  Mr.  J.  Heath,  Mr.  J.  Rooke,  and  Mr.  J.  Chambre,  S^   ^     * 
held  this  to  be  a  loss  (within  the  meaning  of  the  policy)  by 
"  perils  of  the  sea,"  contrary  to  the  opinion  of  Chief  Justice 
Sir  J.  Mansfield. 

lo  the  case  of  Livie  v.  Janson  {a)  (which  will  be  mentioned  Where  a  ship 
afterwards,  with  reference  to  another  and  more  important  of  Amencan 
point  in  the  case),  the  action  was  on  a  policy  of  insurance  on  ^f^^?** 
an  American  ship,   "  at  and  from  New   York  to  London,**  *"  ™  ^^^^ 

and  was  aner- 

warranted  free  from  **  American  condemnation.**    The  facts  wards  by  the 
were  shortly  the  following : — The  ship,  in  order  to  elude  her  ^nd  driven  on 
national  embargo,  slipped  away  in  the  night,  and  was  driven  ^JJJJ  '^n"'^" 
by  the  ice,  wind,  and  tide,  on  shore,  and  was  ultimately  con-  demned  for 
denuied  by  the  Atnerican  government,  for  breach  of  the  emba^,the 
embargo.     The  underwriters  were  discharged.  StcSuxS* 

Bat  where,  in  the  case  of  Hakn  v.  Corbett  (6),  an  insu- 
ranee  was  made  on  goods  on  board  a  ship,  '^  warranted  free 
fiom  capture  and  seizure,**  and  the  ship  was  stranded  on  a 
shoal,  within  a  few  miles  of  the  port  of  her  destination,  and  / 
was  lost;  but  whilst  she  lay  on  the  sand  she  was  seized  by 
the  commander  of  the  place,  and  her  goods  were  confiscated 
by  him.    This  was  held  to  be  a  loss  by  perils  of  the  sea. 

And  in  the  case  of  Bondrett  v.  Hentigg  (c),  which  was  an 
action  on  an  msurance  on  goods,  and  where  the  ship  was 
actually  wrecked,  part  of  the  goods  lost  and  part  got  on 
shore,  but  whilst  on  shore  were  destroyed  and  plundered  by 
the  inhabitants,  so  that  no  part  of  them  again  came  into  the 
possession  of  the  assured.  Lord  Chief  Justice  Gibbs  was  of 
opinion  that  this  was  a  loss  by  perils  of  the  sea. 

And  in  a  very  recent  case  of  Redman  v.  Wilson,  in  which 
judgment  was  given  by  Parke,  B.  (d), "  and  which  was  an  action 

(a)  12  East,  648.  (c)  1  Holt,  149. 

(6)  2  Bing.  205.  C<0  29tb  June,1845,MS.;)«ic*me. 
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on  a  policy  of  insurance  made  on  the  ship  ''  WeUingion* 
trading  **  to  and  from  Sierra  Leone^  at  the  trial  the  jaf7 
returned  a  verdict  for  the  plaintiff.     The  defendant  moved 
for,  and  obtained  a  rule,  calling  upon  the  plaintiff  to  show 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial 
had,  on  the  ground  that  the  loss  had  been  occasioned  by  tbe 
negligence  of  the  party  in  charge  of  the  vessel.     During  the 
trial  it  was  proved,  that  the  ship  had  sprung  a  leak,  and  that 
with  the  hope,  at  all  events,  of  saving  part  of  the  cargo,  the 
captain  had  run  her  ashore,  where,  ultimately,  she  had  gone 
to  pieces.     It  was  contended  for  the  defendant  that  this  was 
not  one  of  the  perils  of  the  sea.    The  Court  were  of  opinion 
that  it  was  one  of  **  the  perils  of  the  sea,**  and,  moreover, 
that  there  had  been  no  proof  whatever  of  any  neglect    The 
rule  must,  therefore,  be  discharged.*' 
The  low  mutt        But  although,  as  was  said  in  the  previous  section,  the 
haTebwn ^    Courts  are  liberal  in  construing  this  part  of  the  contract,  yet 
^^•'unx^  ^7       they  will,  at  the  same  time,  be  cautious  not  to  extend  the 

one  of  the 

perils  insured     principle  SO  as  to  make  the  acts  of  the  parties  operate  beyond 

"^^^^  their  intention,  and  will  be  guided  by  the  terms,  used  in  the 

policy,  to  see  whether  a  certain  loss,  which  has  happened,  is 

covered  by  the  terms  used  in  the  policy  to  fix  the  risks  against 

which  the  underwriter  has  subscribed. 

And  therefore  in  the  case  of  Gregson  v.  Gilbert  {a\  which 
was  an  action  on  a  policy  of  insurance  on  the  value  of  certain 
slaves  insured  by  the  policy.  The  declaration  stated  ''  that 
by  perils  of  the  sea,  contrary  winds,  currents,  and  other  mis- 
fortunes, the  voyage  was  so  much  retarded  that  a  sufficient 
quantity  of  water  did  not  remain  for  the  support  of  the  slaves 
and  other  people  on  board ;  that  certain  of  the  slaves  men- 
tioned in  the  declaration  perished  for  want  of  water.  The 
facts,  as  they  appeared  by  the  evidence,  were,  that  the  ship, 
being  bound  from  Guinea  to  Jamaica^  had  missed  the  island, 
and  the  crew  were  reduced  to  great  distress  for  want  of 
water;  that  the  captain  consulted  with  the  crew,  and  it  was 

(a)  B.  R.  23  Geo.  3.    Park  Ins.  138. 
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onaiumoiisly  agreed  upon  that  some  of  the  slaves  should  be 
Arown  overboard,  in  order  to  preserve  the  rest ;  that  at  the 
tine  of  this  resolution  there  remained  but  one  day's  full  allow- 
uee  of  water,  at  two  quarts  per  man.  The  jury,  upon  this 
evideoce,  found  a  verdict  for  the  plaintiff*,  with  damages  30/, 
•-head  for  every  slave  thrown  overboard.  A  motion  was 
ifienrards  made  for  a  new  trial,  upon  the  ground  that  this 
wu  not  a  loss  by  '*  perils  of  the  sea." 

Lord  Mansfield. — *'  This  is  a  very  uncommon  case,  and 
deserves  a  further  consideration.  There  is  great  weight  in 
the  objection,  that  the  loss  is  stated  by  the  declaration  to 
hare  arisen  from  the  "  perils  of  the  sea,"  and  that  the  cur- 
iVDts,  &c.,  made  the  ship  foul  and  leaky.  Now,  does  it 
appear  by  evidence  that  the  ship  was  foul  and  leaky  ?  On 
the  contrary,  the  loss  happened  by  mistaking  Jamaica  for 
another  place.  Besides,  a  fact  has  been  mentioned  by  the 
eoansel,  of  throwing  some  slaves  overboard,  after  the  rain 
feD— a  fact  which  is  not  agreed  on  by  both  sides,  though  a 
very  material  one.** 

Mr.  Justice  BuUer. — ''  The  declaration  does  not,  in  any 

part  of  it,  state  the  loss  which  has  been  the  occasion  of  this 

demand ;  and  it  would  be  very  mischievous  if  we  were  to 

orertum  this  objection.    Suppose,  for  a  moment,  that  the 

nnderwriters,  in  some  cases,  are  liable  for  the  mistake  of  the 

eaptain,  yet,  if  they  are  not  liable  in  others,  the  nature  of  the 

Ion  must  be  stated  in  the  declaration,  that  the  defendant 

may  have  an  opportunity  of  moving  in  arrest  of  judgment, 

if  it  be  not  sufficiently  alleged.    But  it  would  be  impossible 

for  the  defendant  in  this  case  to  move  in  arrest  of  judgment : 

for  the  fieusts  of  the  case,  as  proved,  are  different  from  those 

stated  in  the  declaration.    The  point  of  law  in  arrest  of 

judgment  can  only  be  argued  from  the  facts  stated  on  record ; 

and  the  declaration  in  this  case  states  the  loss  of  the  plaintiff* 

to  have  happened  by  perils  of  the  sea.**    The  rule  for  a  new 

trial  was  made  absolute,  on  payment  of  costs. 

A  loss  occasioned  by  another  vessel  running  down  the  ship  A  Ion  bj  col- 
insured,  is  a  loss  by  peril  of  the  sea :  although  there  be  by  peril  of  the 

T 
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negligence  on  the  part  of  the  ship  uisuredf  as  well  as  on  that 
of  the  other  vessel.  Smith  v.  Scott  (a). 

In  the  case  of  the  Woodrop  Sims^  Sir  W.  Scott  (b),  lays 
down  the  following  rule  as  to  the  mode  in  which  the  damage 
is  to  be  borne  by  the  two  vessels  in  different  cases.  He  says, 
"There  are  four  possibilities  under  which  an  accident  of  this 
sort  may  occur.  In  the  first  place,  it  may  happen  without 
blame  being  imputable  to  either  party;  as  where  a  loss  is 
occasioned  by  a  storm,  or  by  any  other  vis  major;  in  that, 
the  misfortune  must  be  borne  by  the  party  on  whom  it 
happens  to  light ;  the  other  not  being  responsible  to  him  in 
any  degree.  Secondly,  a  misfortune  of  this  kind  may  arise 
when  both  parties  are  to  blame;  where  there  has  been  a 
want  of  due  diligence  and  skill  on  both  sides :  in  such  a  case, 
the  rule  of  law  is,  that  the  loss  must  be  apportioned  between 
them  as  having  been  occasioned  by  the  fault  of  both  of  them« 
Thirdly,  it  may  happen  by  the  misconduct  of  the  suffering 
party  alone ;  and  then  the  rule  is  that  the  sufferer  must  bear 
his  own  burthen.  Lastly,  it  may  have  been  the  fault  of  the 
ship  which  ran  the  other  down ;  and  in  this  case  the  injured 
party  would  be  entided  to  an  entire  compensation  from  the 
other. 

In  Emerigon  there  is  the  following  passage  (c): — ^*'Si 
Tabordage  n*est  pas  arrive  par  cas  fortuit,  et  qu'il  soit 
impossible  de  savoir  par  la  faute  de  qui,  c*est  alors  le  cas  de 
partager  le  differend,  et  de  faire  supporter  la  moitie  du 
dommage  a  chacun  des  deux  navires.  Tel  est  le  sens  de 
Fart  10  titre  des  avaries.  En  cas  d*abordage  de  vdsseauz, 
il  est  dit,  le  dommage  sera  paye  egalement  par  les  navires 
qui  I'auront  fait  et  suffert,  soit  en  route,  rade,  ou  en  port" 
And  he  cites,  for  this  position,  Les  Jugemens  tTOleron,  art. 
14;  rOrdannance  de  Wisbuy,  art  26,  27,  50  and  70;  and 
Le  Droit  Jnseatique,  tit.  10.  And  the  editor,  M.  Boulay- 
Paty  (d),  says,  that  the  law  is,  that  if  there  be  doubt,  in  the 


(a)  4  Taunt  126.  (c)  Vol.  1,  p.  413  (ed.  1827). 

(6)  a  Dod.  Ad.  Rep.  85.  id)  Page  417. 
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case  of  eoUisiony  as  to  the  cause,  each  vessel  is  to  bear  its 
part — ^and  he  adds,  '^  La  loi  considere  done  comme  les  vraies 
causes  du  dommage  la  fortune  de  mer,  la  force  majeure  qui  a 
pousse  lea  navires  I'un  sur  Tautre ;  et  dans  ce  cas,  la  portion 
qui  incombe  au  navire  assure  doit  etre  a  la  charge  des 
assnreorSf  qui,  par  la  nature  du  contrat  d'assurance,  sont 
tenm  de  tous  les  accidens  arrives  sur  mer,  quelques  insolites, 
incomnis  ou  extraordinaires  qu*ils  soint'*  (a). 

AndPothier  (ft),  says,  **  L'assureur  se  charge  par  le  contrat 
fassnrance,  des  risques  de  tous  les  cas  fortuits  qui  peuvent 
nneDir  par  force  majeure  durant  le  voyage,  et  causer  a 
FasRire  one  porte  dans  les  choses  assurees,  ou  par  rapport 
aox  dites  choses." 

Bat  we  have  already  seen  that  the  Courts  of  law  in  this 

cooDtiy  look  to  the  direct  and  immediate  consequence  of  a 

peril  insured  agdnst,  and  not  to  a  remote  one  (c) :  and  a 

■ere  remote  consequential  damage  arising  from  such  an 

accident  would  not  fall  upon  the  underwriters.    Thus  in  the 

ease  oTDe  Vaux  v*  Salvador  (d),  where  a  collision  between 

tvo  vessels  had  taken  place,  and  there  was  fault  on  each 

side,  the  Court  of  King's  Bench  held,  that,  altliough  the 

underwriters  were,  as  a  matter  of  course,  liable  for  the  direct 

Bjary  sustained  by  the  insured  vessel,  yet  that  they  were  not 

EaUe  fi>r  the  amount  of  a  sum  of  money  which  a  foreign 

Court  of  Admiralty  awarded,  to  be  repaid  by  the  insured 

vpistl  to  the  other,  in  consequence  of  her  having  done  that 

vcMel  more  damage  than  she  herself  had  received. 

The  Court  of  King's  Bench  have  been  of  opinion,  that  Ship  sank  at 
where  a  vessel  was  sunk  at  sea,  by  another  vessel  firing  upon  ^utalen  for  an 
ber,  mistaking  her  for  an  enemy,  if  not  a  peril  of  the  sea,  as  f^^^'^^io* 
9ome  of  the  Judges  thought,  was  a  loss  witlUn  the  policy ,  as  the  seas,  is  a 
being  a  pertly  loss  and  misfortune,  under  the  general  words  general  words 

•*  all  other 
perils,*'  &C. 
(f)  And  see  Bonlay-Paty,  Cours      ance,  ch.  1,  sect,  ii,  art.  2,  §  2, 49* 

^  Droit   Commercial  Maritime,         (c)  See  ante,  p.  93. 

liLz.  8. 16,  torn.  4,  p.  16.  (cO  4  A.  &  E.  420. 

{h)  Traits  du  Contrat  d'Assur- 


276  Perils  of  the  Sea,  Fire,  Sfc.  [part  i. 

of  the  policy,  sustained  in  the  course  of  her  navigaUon  od 

the  sea  (a). 
Wbereacargo      In  the  Case  of  Tatham  y,  Hodgson  (6),  which  was  an 
lott  l^^tbe^^    insurance  upon  slaves  against  perils  of  the  seas,  their  death  bjr 
wut  of  jwovU.  failure  of  sufficient  and  suitable  provision,  though  that  fiuluie 

noni,  owing  to  ^  .  • 

the  ship's  beiiur  was  occasioned  by  extraordinary  delay  in  the  voyage  fron 
wetther,  is  a  bad  and  stormy  weather,  was  holden  not  to  be  a  loss  witUa 
d^ith  t^noT  ^^®  policy  by  perils  of  the  sea,  but  a  loss  by  natural  death, 
by  perils  of  the  which  cannot  now  be  insured  against  since  the  statutes  for 
regulating  the  manner  of  carrying  slaves  in  British  Yesseb 
from  the  coast  of  Africa,  by  which  it  b  provided,  that  no 
loss  or  damage  shall  be  recoverable  on  a  policy  on  account  of 
the  mortality  of  slaves  by  natural  death,  or  ill-treatment,  or 
against  loss  by  throwing  overboard  of  slaves  on  any  accoont 
whatsoever,  &c.  (c). 

But  in  the  case  of  Lawrence  v.  Aberddn  {d),  where  t 
policy  was  on  living  animals  warranted  **  free  from  mortality 
and  jettison  :**  and  in  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  a 
storm,  were  killed ;  and  others,  from  the  same  cause,  received 
so  much  injury  that  they  died  before  the  termination  of  the 
voyage  insured :  it  was  held  that  this  was  a  loss  by  perils  of 
the  seas,  for  which   the  underwriters  were  liable*    And 
Bayley,  J.,  says,  **  I  think  that  the  words  in  this  exception, 
will  protect  the  underwriters  in  cases  where  the  death  of  the 
animal  arises  from  natural  causes  remotely  produced  by  some 
of  the  perils  insured  against ;  but  that  they  will  not  protect 
him  where  such  death  arises  directly  from  any  of  the  perils 
insured  against.'* 

In  an  action  of  Rohl  v.  Parr  (e),  on  a  policy  of  insurance 
at  and  from  Saint  Bartholomew  to  the  coast  of  Africa,  and 
during  her  stay  and  trade  there  and  back  to  Saint  Barthobh 

(a)  Cullen  v.  Butler,  5  M.  &  S.  461 .  8.  24. 

iff)  6  T.  R.  656.  ((0  5  B.  &  A.  107. 

(c)  30  Geo.  3,  c.  33,  s.  8 ;   34  (e)  Gaildhall»  after  Hil.  1796. 

Geo.  3,  c.  80;  39  Geo.  3,  c.  80,  Talk,  142. 
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ne9i  it  was  attempted,  under  a  count  for  a  loss  by  perils  of  A  ship  on  the 

coast  of  Africa 

he  8ea,  to  recover  for  a  total  loss  of  the  ship,  which  appeared  was  dettroyed 

0  have  been  destroyed  by  a  species  of  worms  which  infest  KoranTihit  U 
ike  rivers  of  Africa,     An  intelligent  merchant  swore,  that  "^J^^JjJ'^ 
be  bad  known  many  instances  of  this  species  of  loss,  but  sea. 

that  the  underwriters  had  invariably  "efused  to  pay.     Lord 
£niy(m,  upon  this  evidence,  and  the  unanimous  declaration  of 
the  jury,  decided  that  it  was  not  a  loss  by  perils  of  the  sea  (a). 
h  an  action  of  Fletcher  v.  Inglis  (&),   on   a  policy  of 
iatnraiice  on  ship  "at  and  from  any  port  or  ports,  place 
or  places,  in  port,  at  sea  in  government  service  for  twelve  Atranfportin 
DMBths,  warranted  free  from  capture  and  seizure.*'  The  loss  S^^'^in- 
iii  averred  to  be  by  perils  of  the  sea.    At  a  trial  before  Chief  J^e^montlu, 
luitice  Abbott^  at  Guildhall,  it  appeared  that  the  ship  insured  during  which 

*  fheirai  ordered 

rai  a  transport  engaged  m  the  service  of  government,  and  into  a  dry  har- 

hat  in  the  course  of  such  service,  and  within  the  term  men-  wUchwai  hanl 

iooed  in  the  policy,  she  was  ordered  into  Boulogne;  where,  "J'"^*°Jide 

ader  the  direction  of  the  superintendent  of  transports,  she  was  having  left  her 

Sufi  ivcfiivcd 

loored  near  one  of  the  quays.  The  harbour  o{ Boulogne  is  a  damage  by 
ry  harbour,  with  a  hard  uneven  bottom.     Between  nine  and  ^undT  Held, 
io  at  night,  the  tide  having  left  the  vessel,  a  cracking  noise  ™*  J*""*  ^  * 

Ion  by  **  penis 

as  heard  in  the  ship,  proceeding,  as  the  witness  believed,  of  the 
cm  something  breaking.     Some  time  after  this,  on  the 
■torn  of  the  tide,  there  was  a  considerable  swell  in  the 
irbour,  *and  the  ship  struck  the  ground  hard  several  times : 

1  the  morning,  eighteen  of  the  knees  were  found  to  be 
roken.  This  action  was  brought  to  recover  the  amount  of 
le  expense  incurred  by  the  assured  in  repairing  the  damage, 
he  jury  found  a  verdict  for  the  plaintiff.  Upon  a  motion 
»r  a  new  trial,  it  was  contended  for  the  defendant,  that  the 
«#  did  not  arise  from  any  extraordinary  accident,  and  was, 
terefore,  not  a  **  peril  of  the  sea .-"  and  Thompson  v.  Wit- 
ore  (c),  was  referred  to,  where  a  transport  having  been  hove 

(c)  And  it  has  been  held  that  a  Camp.  203. 

H  ariaiDg  from  rats  eating  holes  (6)  2  B.  &  A.  315.    See  alio  the 

the  bottom  of  a  ship  is  not  with-  case  of  Phillips  v.  Barber,  6  B.  & 

any  of  the  perils  enumerated  in  A.  161. 

e   policy.      Uonter  v.  Potts,  3  (c)  3  Taunt  227. 
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clown  upon  a  beach  to  repair,  was  there  bilged,  and  it 

held  not  to  be  a  "  peril  of  the  sea.*'    The  Court  having  Xx 

time  to  consider,  Abbott^  C.  J.,  said,  that  the  Court 

considered,  and  they  had  thought  it  was  a   ^^  peril  oj 

sea^^    And,  therefore,  the  rule  was  refused. 

2.  ''Fire.**  Secondly,  under  this  section  we  will  consider  the  next 

mentioned  in  the  policy,  viz., ''Fire,"  which  is  insured  agi 

by  the  underwriters  in  express  terms  in  the  policy. 

The  rigging  The  first  case  I  shall  refer  to  on  the  subject  is  the  im] 

ship  are  put  on  ^"^  ^^^e  of  PeUy  V.  The  Governor  and  Company  of  R 

shore  dimng  a  Exchange  Assurance  (a).   This  cause  came  before  the  C 

repair,    m  the  **  ^   ' 

usual  course  of  on  a  case  reserved  for  their  opinion,  after  a  trial  and  vei 
are  burnt  by      for  the  plaintiff,  at  Guildhall,  before  Lord  Mansfield. 
ilSdei^ritere      ^^^^  ^tditeA  "  that  the  plaintiff,  being  part-owner  of  the 
are  liable.  Onslow,  an  East  India  ship,  then  lying  in  the  Thames, 

bound  on  a  voyage  to  China,  and  back  again  to  London 
sured  it  ''at  and  from  London,  to  any  ports  or  places  be} 
the  Cape  of  Good  Hope,  and  back  to  London,  free  i 
average,  under  ten  per  cent,  upon  the  body,  tackle,  app 
ordnance,  munition,  artillery,  boat,  and  other  fuiniture  of 
in  the  said  ship :  beginning  the  adventure  upon  the  said 
from  and  immediately  following  the  date  of  the  policy, 
so  to  continue  and  endure  until  the  ship  shall  be  arrive 
above,  and  there  anchored  twenty-four  hours  in  good  saf 
The  perils  mentioned  in  the  policy  were  the  common  pc 
viz.,  **  of  the  seas,  men-of-war,  fire,  &c."  The  ship  arr 
in  the  river  Canton,  in  China,  where  she  was  to  stay  to  c 
and  refit,  and  for  other  purposes.  Upon  her  arrival  tl 
the  sails,  yards,  tackle,  cables,  rigging,  apparel,  and  o 
furniture,  were,  by  the  captain's  order,  taken  out  of  her, 
put  into  a  warehouse  or  storehouse,  called  a  bank-saul,  1 
for  that  purpose  on  a  sand-bank,  or  small  island,  lying  ir 
said  river,  near  one  of  the  banks  called  Bank-saul  Islata 
order  to  be  there  repaired,  kept  dry,  and  preserved,  till 
ship  should  be  heeled,  cleaned,  and  refitted.  Some  time  k 
this,  a  fire  broke  out  in  the  bank-saul,  belonging  to  a  Swe 

(fl)  1  Burr.  341,  before  referred  to,  ante,  p.  197. 
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ship,  and  communicated  itself  to  another  bank-saul,  and  from 
thence  to  that  belonging  to  the  Onslow,  and  consumed  the 
same,  together  with  all  the  sails,  yards,  &c.,  belonging  to  the 
Omlow,  that  were  therein.  The  case  states  further,  that  it 
was  the  universal  and  well-known  usage,  and  has  been  so  for 
a  great  number  of  years,  for  all  European  ships  which  go  a 
CHna  voyage,  except  Dutch  ships  (who  for  some  years  past 
have  been  denied  this  privilege  by  the  Chinese,  and  who  look 
upoD  such  denial  as  a  great  loss),  when  they  arrive  near  this 
Banksaul  Island,  in  the  river  Canton,  to  unrig  the  ships,  and 
to  take  out  their  sails,  yards,  tackle,  cables,  rigging,  apparel, 
and  other  furniture;  and  to  put  them  on  shore  in  a  bank-saul, 
built  for  that  purpose  on  the  said  island  (in  the  manner  that 
bad  been  done  by  the  captain  of  the  Onslow  on  the  present 
occasion),  in  order  to  be  repaired,  kept  dry,  and  preserved, 
until  the  ships  should  be  heeled,  cleaned,  and  refitted.  The 
case  adds,  that  so  doing  is  prudent,  and  for  the  common  and 
general  benefit  of  the  owners  of  the  ship,  the  insurers,  and 
insured,  and  all  persons  concerned  in  the  safety  of  the  ship. 
The  ship  arrived  from  her  said  voyage  in  the  Thames,  having 
been  again  rigged,  and  put  in  the  best  condition  the  nature 
of  the  place  and  circumstances  of  affairs  would  permit.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  in- 
surers are  liable  to  answer  for  this  loss,  so  happening  upon  the 
tumk-saul,  within  the  intent  and  meaning  of  this  policy  ? 

The  Court,  aAer  a  solemn  argument,  took  time  to  consider 
the  question,  and  then  Lord  Mansfield  delivered  the  unani- 
mous opinion  of  the  Court  for  the  plaintiff. 

Lord  Mansfield. — "  By  the  express  words  of  the  policy, 
the  defendants  have  insured  the  '  tackle,  apparel,  and  other 
furniture  of  the  Onslow^*  from  fire^  during  the  whole  of  her 
voyage,  until  her  return  in  safety  to  London,  without  any 
restriction.  Her  tackle,  apparel,  and  furniture,  were  inevi- 
tably burnt  in  China,  during  her  voyage,  before  her  return 
to  London.  The  event,  then,  which  has  happened,  is  a  loss 
within  the  general  words  of  the  policy  ;  and  it  is  incumbent 
upon  the  defendant  to  show,  from  the  manner  in  which  this 
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misfortune  happened,  or  from  other  circumstances^  that  it 
ought  to  be  construed  a  peril,  which  they  did  not  undertake 
If  the  risk  be  to  bear.  If  the  chance  be  varied,  or  the  voyage  altered,  by 
the  fanlt  of  the  ^^^  idivXt  of  the  Owner  or  master  of  the  ship,  the  insurer 
t«r°of  theshipr  ^eases  to  be  liable ;  because  he  is  only  understood  to  engage 
theiniureris     that  the  thing  shall  be  done  safe  from  fortuitous  dangers, 

difcharged.  , 

provided  due  means  are  used  by  the  trader  to  attain  that 
end  (a).    But  the  master  is  not  in  fault,  if  what  he  did  was 
done  in  the  usual  course,  and  for  just  reasons.     The  insurer, 
in  estimating  the  price  at  which  he  is  willing  to  indemnify  the 
trader  against  all  risks,  must  have  under  his  consideration  the 
nature  of  the  voyage  to  be  performed,  and  the  usual  course 
and  manner  of  doing  it.   Every  thing  done  in  the  usual  course 
must  have  been  foreseen  and  in  contemplation  at  the  time  lie 
engaged ;  he  took  the  risk  upon  a  supposition  that  what  was 
Whatever  is      usual  or  necessary  should  be  done.   In  general,  what  is  usually 
every  ship  in      done  by  such  a  ship,  with  such  a  cargo,  in  such  a  voyage,  is 
voTaffe^  on.     understood  to  be  referred  to  by  every  policy,  and  to  make  a 
f^^  *®^    part  of  it  as  much  as  if  it  were  expressed.     The  usage  being 
every  policy,      foreseen  is  rather  allowed  to  be  done,  than  what  is  left  to  the 
part  of  it  as       master's  discretion,  upon  unforeseen^e vents :  yet  if  the  master 
much  as  if  it      ^^  justd  causd^  go  out  of  the  Way,  the  insurance  continues, 
pressed.  Upon  these  principles  it  is  difficult  to  frame  a  question  which 

can  arise  out  of  this  case,  as  stated.  The  only  objection  is, 
that  they  were  burnt  in  a  bank-saul,  and  not  in  the  ship; 
upon  land — not  at  sea,  or  upon  water :  and,  being  apperti- 
nent  to  the  ship,  losses  and  dangers  ashore  could  not  be 
included.  The  answer  is  obvious.  First,  the  words  make 
no  such  distinction ;  secondly,  the  intent  makes  no  such  dis- 
tinction. Many  accidents  might  happen  at  land,  even  to  the 
ship.  Suppose  a  hurricane  to  drive  it  a  mile  on  shore ;  or  an 
earthquake  may  have  a  like  effect.  Suppose  the  ship  to  be 
burnt  in  a  dry  dock ;  or  suppose  accidents  to  happen  to  the 

(a)  If  the   underwriter  insures  the  insurer  is  not  discharged  by 

agunst  the  barratry  of  the  master,  reason  of  the  fault  or  negligence  of 

he  would  be  liable  for  his  miscon-  the  master  and  mariners, 
duct  And  see  post,  that  in  general 
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tackle  upon  land,  taken  from  the  ship,  while  accidentally  and 
occasionally  refitting,  as  on  account  of  a  hole  in  its  hottom  or 
other  mischance.  These  are  all  possible  cases.  But  what 
ought  arise  from  an  accidental  repair  of  the  ship  is  not  near 
80  strong  as  a  certain,  necessary  consequence  of  the  ordinary 
Toyage,  which  the  parties  could  not  but  have  in  their  direct 
and  immediate  contemplation.  Here  the  defendants  knew 
that  the  ship  must  be  heeled,  cleaned,  and  refitted,  in  the 
riyer  of  Canton :  they  knew  that  the  tackle  would  then  be 
put  in  the  bank-saul:  (l^ey  knew  it  was  for  the  safety  of  the 
ship,  and  prudent  that  they  should  be  put  there.  Had  it 
been  an  accidental  necessity  of  refitting,  the  master  might 
have  justified  taking  them  out  of  the  ship,  ex  justd  causd  : 
but  describing  the  voyage  is  an  express  reference  to  the  usual 
nunner  of  making  it,  as  much  as  if  every  circumstance  was 
mentioned.  Was  the  chance  varied  by  the  fault  of  the  mas- 
ter? It  is  impossible  to  impute  any  fault  to  him.  Is  this  like 
a  deviation?    No:  'tis  tfor^'fif/^  cati^d,  which  always  excuses.  Where  the 

V*  master  wrKSv 

Had  the  insurers  in  this  case  been  asked  whether  the  tackle  (he  riik,  ex 
should  be  put  in  the  bank-saul  ?  they  must,  for  their  own  ^^\^^  ^ 
sakea,  have  insisted  that  it  should.     They  would  have  had  "^wcr  ood. 
reason  to  complain,  if,  from  their  not  being  put  there,  a  mis- 
fortune had  happened.     In  such  a  case  the  master  would 
have  been  to  blame,  and  by  his  fault  would  have  varied  the 
chance.     They  have  taken  a  price  for  standing  in  the  plain- 
tifiTs  place,  as  to  any  losses  he  might  sustain  in  performing 
the  several  parts  of  the  voyage,  of  which  this  was  known  and 
intended  to  be  one.     Therefore  we  are  all  of  opinion,  that  in 
every  light,  and  in  every  view  of  this  case,  in  reason  and 
justice,  and  within  the  words,  intent,  and  meaning  of  this 
policy,  and  within  the  contemplation  of  the  parties  to  the 
contract,  the  assurers  are  liable  to  answer  this  loss." 

This  case  has  been  confirmed  by  Lord  Kenyon^  and  the 
whole  Court  of  King's  Bench,  in  the  case  of  Brough  v. 
Whitmore  (a). 

(a)  4T.  Kon^f,  p.  91. 
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IncoBstTTiiiiga      jj  j,^  \^^j^  observed,  that  the  immediate  and 

policy  the  im- 
mediate and      remote  cause  of  a  loss  is  that  which  is  looked  to  by  th 

not  the  rcmoto   •  .      .  ..  j  •!?  ^i_»     i_  t    i       ^i 

caase  of  the      m  coDstruing  a  pohcy ;  and  if  this  be  covered  by  tn 
loM  u  looked     expressed  by  the  poHcy,  the  underwriters  are  Uable,  a 
the  event  may  be  attributable,  in  the  first  instanc 
remote  cause  of  a  different  description,  (a) 

Thus  in  a  late  case  of  Gordon  v.  Rimmingion,  {b 
came  a  question,  whether  a  voluntary  burning  of  a  i 
prevent  her  from  falling  into  the  hands  of  the  enen 
loss  '*  by  fire,"  within  the  policy  ?     Lord  EUenborov^ 
**  The  case  is  new,  but  I  am  clearly  of  opinion  t 
plaintiff  is  entitled  to  recover.     Fire  is  expressly  me 
in  the  policy,  as  one  of  the  perils  against  which  the 
writers  undertake  to  indemnify  the  assured ;  and  if  1 
is  lost  by  ''  fire,"  it  is  of  no  consequence  whether  this 
sioned  by  a  common  accident  or  by  lightning,  or  by 
done  in  duty  to  the  state.     Nor  can  it  make  any  dii 
whether  the  ship  is  thus  destroyed  by  third  persons, 
of  the  king,  or  by  the  captain  and  crew,  acting  with 
and  good  faith.     Fire  is  still  the  causa  causans^  and 
is  covered  by  the  policy."     The  plaintiff  had  a  verdic 
So  also  when  the  immediate  cause  of  the  loss  was 
occasioned  by  the  negligence  of  the  crew,  it  was  he 
the  assurers  were  liable  on  a  policy  by  which  the 
were  protected  from  "  fire." 
In  an  action  on      Thus  in  the  case  o(  Busk  v.  Royal  Exchange  As 

a  policy  on 

ship,  by  which,  Company^  (c)  which  was  an  action  of  covenant  upon  i 
23^^g  un-  of  assurance  on  the  ship  Carolina,  "  at  and  from  Ann 
dei:«rriteri  in-     jq  Si.  Petersburg  J"  the  policy  was  in  the  usual  for 

sured  against  ^  ^         ^ 

fire  and  bar-  Stated  among  Other  risks  which  the  defendants  too 
miSerand        themselveSi  ''fire,  barratry  of  the  master  and  marine 

l!J^SSl^for^a  *"  ^^^^^  P®"''»  \os^es,  and  misfortunes,  &c."  The  < 
loai  hj  fire  tion  alleged  that  during  the  voyage,  the  ship  was  co 
the  negligence  by  fire.    It  appeared  that  the  master  of  the  CaroUt 

of  the  matter 
andmarinen. 

(a)  Ante,  p.  268.  (6)  1  Camp.  123.  (c)  2  B.  &  A 
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arriving  at  Biorkoo  Sound  on  tlie  2«5th  of  November ,  paid  off 
the  crew,  left  the  ship  in  the  care  of  the  mate,  and  proceeded 
upon  business  to  St.Petersburg ;  the  mate  continued  in  charge 
of  the  ship  till  the  9th  of  January  following.     On  that  day 
be  lighted  a  fire  in  the  ship's  cabin,  and  in  the  evening,  with- 
out leaving  any  body  on  board,  he  went  on  board  another 
ship  lying  contiguous.     At  twelve  o'clock  at  night  he  looked 
out  from  the  ship  he  was  in,  found  every  thing  quiet,  and 
vent  to  bed.     In  the  morning  he  was  alarmed  by  fire.     The 
vessel  was  soon  consumed.    It  was  admitted  the  loss  arose 
from  the  negligence  of  the  mate  in  lighting  a  fire  in  the  cabin, 
and  not  seeing  that  it  was  properly  extinguished.     The  jury 
found  a  verdict  for  the  defendants.     Upon  a  motion  for  a 
new  trial,  it  was  objected  for  the  defendants,  that  as  the  loss 
was  admitted  to  have  taken  place  by  the  negligence  of  the 
mate,  and  as  that  did  not  by  the  law  of  England  amount  to 
barratry,  and  as  the  assured  had  protected  themselves  from 
tbe  consequences  of  the  fraud  only,  and  not  of  the  negligence 
of  the  master  and  mariners,  he  was  not  entitled  to  recover  on 
tbe  terms  of  the  policy.    Bayley,  J.,  '^  The  policy  expressly 
tlirows  upon  the  underwriters  the  liability  for  all  losses  pro- 
ceeding from  '  fire,  barratry  of  the  master  and  mariners,  and 
all  other  perils,  &c.'  The  object  of  the  assured  was  certainly 
to  protect  himself  against  all  risks  incident  to  marine  adven- 
ture.    The  underwriter  being,  therefore,  liable  primd  facie 
by  the  express  terms  of  the  policy,  it  lies  upon  hitn  to  dis- 
charge  himself.     Does  he  do  so  by  shewing  that  tbe  fire  . 
arose  from  the  negligence  of  the  master  and  mariners  ?     If 
the  ship  had  been  wilfully  set  on  fire,  it  would  have  been 
barratry,  and  the  underwriters  would  be  liable,  but  it  has 
been  argued,  that  the  underwriters  are  only  liable  for  a  loss 
by  barratry,  because  that  is  one  of  the  risks  expressly  men- 
tioned in  the  policy,  and  that  the  negligence  of  the  master 
and  mariners  not  being  a  risk   expressly  described  in  the 
policy,  the  underwriters   are  not  liable  for  a  loss  thereby 
occasioned.     In  this  case,  however,  the  loss  is  occasioned  by 
fire,  against  which  the  assured  is  protected  by  the  terms  of 
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tlie  policy ;  and^  in  our  law,  at  least,  there  is  no  authority 
which  says  that  the  underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which  is  one  of  the  enumerated  risks,  but 
the  remote  cause  of  which  may  be  traced  to  the  misconduct 
of  the  master  and  mariners.  If,  indeed,  the  negligence  of  the 
master  would  exonerate  the  underwriter  from  responsibility 
in  case  of  a  loss  by  fire,  it  would  also  do  so  in  cases  of  loss 
by  capture  or  perils  of  the  sea :  and  it  would,  therefore, 
constitute  a  good  defence  in  an  action  upon  a  policy,  to  shew 
that  th^  captain  had  misconducted  himself  in  the  navigation 
of  the  ship,  or  that  he  had  not  resisted  an  enemy  to  the 
utmost  of  his  power.  It  is  certainly  a  strong  argument  against 
the  objection  now  raised  for  the  first  time,  that  in  the  great 
variety  of  cases  upon  marine  policies,  which  have  been  the 
subjects  of  litigation  in  Courts  of  Justice  (the  facts  of  which 
must  have  presented  a  ground  for  such  a  defence)  no  such 
point  has  ever  been  made.**  The  learned  Judge,  after  refer- 
ring to  the  foreign  authorities  upon  the  subject,  (a)  proceeds 
thus,  "  We  must,  therefore,  endeavour  to  collect  the  meaning 
of  the  contracting  parties  from  the  terms  of  the  policy  itself, 
and  in  considering  whether  the  assured  claiming  for  a  loss  by 
fire,  is  to  have  that  claim  disallowed  on  the  ground  that  the 
fire  was  occasioned  by  the  misconduct  of  the  master  and 
mariners :  we  must  look  to  the  other  terms  of  the  policy,  and 
learn  from  them  whether  the  assurers  in  other  instances  are 
responsible  for  the  misconduct  of  the  master,  and  when  we 
.  find  that  they  make  themselves  answerable  for  the  wilful 
mbconduct  of  the  master;  in  other  cases  it  is  not  too  much 
to  say,  they  meant  to  indemnify  the  assured  against  fire 
proceeding  from  the  negligence  of  the  master  and  mariners." 

The  under-  ^^  *^  ^'  ^*'  ^^'^  ^"  ^^^  ^*^®  ^^  Wcdker  V.  Maitland,  (b) 

writen  oD  a  that  the  underwriters  on  a  policy  were  liable  for  a  loss  arising 
luble  for  a  lo«  from  a  **  peril  of  the  sea,**  although  it  was  remotely  owing  to 
diatSf  from  a    ^^^  neglect  of  the  master  and  mariners.    For  the  Court  held, 

(a)  Sm  Pothier  traits  da  Contrat      i  Emerif?.  p.  434. 
d'Aaaurance,  8.  53.    Valin,  liv.  3,         (6)  5  B.  &  A.  171. 
tit.  6,   dea   Asaaraocea,   art   26. 
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that  the  immediate  cause  of  the  loss  was  the  violence  of  the  P«il  of  the  sea 
winds  and  the  waves,  and  Chief  Justice  Abbott  said  that  he  from  the  nep- 
was  afraid  of  laying  down  any  rule  which  would  introduce  an  ^^^^  ^ 
infinite  number  of  questions  as  to  the  quantum  of  care  which,  'b*™^"** 
if  used,  might  have  prevented  the  loss,  (a) 

So  likewise  in  the  case  of  Bishop  v.  Pentland,  (b)  where  a 
ship  was  stranded  within  the  meaning  of  that  word  in  the 
policy,  it  was  held  that  the  underwriters  were  liable  for 
a  partial  loss,  although  the  stranding  might  have  been 
occasioned  remotely  by  the  negligence  of  the  crew  in  not 
providing  a  rope  of  sufficient  strength  to  fasten  the  vessel 
to  the  shore. 


SECTION  XL 


OP  "jettisons." 


Another  risk  which  the  underwriters  take  upon  themselves  Of  Jettisons, 
is  that  of  "jettison."    Upon  which  subject  the  case  of  Butler 
▼.  fVildman,  (c)  is  an  authority.    The  circumstances  of  that 
case  were  these : — a  captain  of  a  Spanish  ship,  in  order  to  Where  the 
prevent  a  quantity  of  dollars  from  falling  into  the  hands  of  ^p  throws  a 
the  enemy,  by  whom  he  was  about  to  be  attacked,  threw  g^^^rb^*' 
them  into  the  sea,  and  was  immediately  after  captured ;  the  ^  prevent 

,  them  falling 

policy  was  in  the  common  form,  one  of  the  risks  taken  upon  into  the  hands 
by  the  underwriters  being  "jettisons,"  expressed  in  the  policy.  ^^  wmTi^ot- 
There  was  a  demurrer  to  the  declaration.  Abbott,  C.  J.,  after  wds captured, 

'     ^        this  if  not  a 

referring  to  the  form  of  the  declaration,  said,  "the  question  loss  by  jettison; 
then  arises  whether  this  be  a  loss  for  which  the  underwriters  dem  genera!" 
are  liable.     I  am  of  opinion  that  this  is  a  loss  by  jettison,  or 
if  not,  strictly  speaking,  by  jettison,  it  is  something  ejusdem 
generis f  and  therefore  falls  within  the  general  words,  *  all 
other  losses  and  misfortunes,  ftc.'"    Jettison,  in  its  largest 

(a)  And  see  Heyman  v.  Parish,  (5)  7  B.  &  C.  219* 
2  Camp.  148,  and  Blyth  o.  Shep-  (e)  3  B.  &  A.  398. 
lierd,  9  M.  &  W.  763. 
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sense,  however,  signifies  any  throwing  overboard  ;  but  in  its 
ordinary  sense  it  means  a  throwing  overboard  for  the  pre« 
servation  of  the  ship  and  cargo,  and  most  of  the  jurists  treat 
of  it  in  this  sense,  under  the  head  of  general  average.  The 
present  case  is  an  extraordinary  species  of  jettison.  I  can- 
not, however,  distinguish  it  in  principle,  from  the  case  where 
the  captain  sets  fire  to  his  ship  to  prevent  her  falling  into 
the  hands  of  the  enemy.  Now  it  is  laid  down,  by  Emerigon 
and  Pothier,  that  the  underwriters  are  liable  for  such  a  loss ; 
and  I  think,  therefore,  they  are  so  in  the  present  case." 
And  Bayley^  J.,  says,  **  I  am  of  the  same  opinion.  If  the 
dollars  had  not  been  thrown  overboard,  it  is  clear  that 
they  would  have  fallen  into  the  hands  of  the  enemy,  for  the 
ship  was,  in  point  of  fact,  taken  ;  and  if  the  loss  here  stated 
had  been  declared  upon  as  a  loss  by  jettison,  or  by  enemies, 
or  within  the  concluding  words  *  all  other  losses  and  misfor- 
tunes,' the  facts  stated  would  have  supported  that  averment 
Jettison,  in  its  largest  sense,  means  any  throwing  overboard. 
In  the  passage  cited  from  Emerigon^  he  is  treating  of  jettison 
with  reference  to  cases  of  general  average,  where  jettison  is 
used  in  a  confined  sense.  But  its  true  meaning,  in  a  policy  of 
insurance,  seems  to  me  to  be  any  casting  overboard  ex  justd 
causd.  But  assuming  that  this  was  not  strictly  'jettison,* 
it  is  something  '  e/usdem  generis^ '  and  may  therefore  be 
comprehended  within  the  words  *  all  other  losses  and 
misfortunes.*  ** 


SECTION  XII. 
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Captare.  This  head  of  the  risks  taken  upon  themselves   by  the 

assurers,  refers  to  what  is  generally  in  one  single  term  called 
*^  capture,**  and  is  of  little  moment,  either  to  the  assured  or 
assurer,  during  the  time  of  peace ;  and,  Ukewise,  (as  Mr.  J. 
Park  remarks  in  his  Treatise)  even  in  the  time  of  war  the 
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question  relating  to  captures  as  between  the  assured  and 
the  assurer,  is  of  very  little  difficulty  (a).   .  Capture  may  be 
said  to  be,  as  applied  to  this  subject,  the  taking  of  the  ships 
or  goods  belonging  to  the  subjects  of  one  country  by  those  of 
anodier,  when  in  a  time  of  war.     An  important  observation, 
however,  is  to  be  made  here  upon  the  general  terms  used  by 
the  assurers  in  the  policy,  by  which  it  is  to  be  seen  that  they 
take  upon  themselves  to  indemnify  the  assured  from  the  effect 
of  all  capture,  and  detainment  and  restraint  of  all  princes, 
without  any  exception  in  respect  to  the  acts  of  the  govern- 
ment of  their  own  nation.     But  it  is  now  quite  settled  by  the 
cases  of  Bell  v.  Potts  (6),  and  Furtado  v.  Rogers  (c),  and 
other  cases,  that  all  insurances  of  enemies'  property  from 
the  effects  of  capture  by  the  acts  of  the  government  of  the 
country  of  the  underwriter,  are  illegal  at  the  common  law,  and 
cannot  be  enforced  in  a  Court  of  Justice.     Lord  Alvanlet/f  When  a  British 
who  delivered  the  judgment  of  the  Court  of  Common  Pleas  ^^^  ^^ 
in  the  latter  of  these  cases,  in  conclusion  ends  with  these  f"r®»»  *J>«  ^^^ 

infers  that  the 

vords,  **  The  ground  upon  which  we  decide  this  case  is,  that  contract  con- 
vhen  a  British  subject  insures  against  captures,  the  law  infers  tionof  captui^ 
that  the  contract  contains  an  exception  of  captures  made  by  "**^  ^^  *^®  , 

^  .  government  of 

the  government  of  his  own   country ;  and  that  if  he  had  his 


own 


country. 

expressly  insured  against  British  capture,  such  a  contract 
would  be  abrogated  by  the  law  of  England.* 

The  law  relating  to  this  question  is  perfectly  settled  in 
England,  and  was  laid  down  by  Lord  Mansfield  in  the  case 
of  Gois  V.  Withers,  Mich.  Term,  32  Geo.  2  (d). 

This  was  a  special  case  from  the  Sittings  in  London  upon  A  ship  insured 
two  actions,  on  two  distinct  policies :  one  '*  on  the  ship,"  the  (he'usar^ 
other  "  upon  the  loading."    The  case  states,  that  the  ship  foJ^^*^^J|^ " 
departed  from  her  proper  port  and  was  taken  by  the  French  •^^  abandon  to 
on  the  23rd  December,  1756,  and  that  the  master,  mates,  and 
all  the  sailors,  except  an  apprentice  and  landsman,  were  taken 
out  and  carried  to  France;  that  the  ship  remained  in  the 

(a)  Park  Ins.  150.  (c)  3  B.  &P.  191. 

(b)  8  T.  R.  548.  {d)  2  Burr.  683. 
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hands  of  the  enemy  eight  days,  and  was  then  retaken  by   ^ 
British  privateer,  and  brought  in  on  the  18th  January  %^ 
Milford  Haven ;  and  that  immediate  notice  was  given  by  tFi^ 
assured  to  the  assurers,  with  an  offer  to  abandon  the  ship  totheS^ 
care.     It  was  ako  proved  at  the  trial,  that  before  the  taking  1^^ 
the  enemy  a  violent  storm  arose  at  sea,  which  first  separate^ 
the  ship  from  her  convoy,  and  afterwards  so  far  disabled  h^  ^ 
as  to  render  her  incapable  of  proceeding  on  her  destine^^ 
voyage  without  going  into  port  to  refit.    It  was  also  proved  ^ 
that  part  of  the  cargo  was  thrown  overboard  in  the  stonv  ^ 
and  the  rest  of  it  was  spoiled  whilst  the  ship  was  at  Milfcrr^ 
Haven,  after  the  offer  to  abandon,  and  before  she  could  b^^ 
refitted. 

Several  questions  arising  upon  the  trial  of  the  first  saiA* 
causes,  it  was  agreed  that  the  jury  should  bring  in  their' 
verdict,  in  both  cases,  for  the  plaintiffs,  as  for  a  total  loss^ 
subject,  however,  to  the  opinion  of  the  Court  on  the  following 
questions,  viz. : — 

1st.  Whether  this  capture  of  the  ship  by  the  enemy  wa» 
or  was  not  such  a  loss  as  that  the  assurers  became  liable 
thereby? 

Sndly.  Whether,  under  the  several  circumstances  of  this 
case,  the  assured  had  or  had  not  a  right  to  abandon  the  ship 
to  the  assurers,  after  she  was  carried  into  Milford  Haven  ? 

This  case  was  argued  twice,  viz.,  first,  on  Tuesday,  6th 
June,  1758,  by  Mr.  Morion  for  the  plaintiffs,  and  Mr.  Serjeant 
Davy  for  the  defendant ;  and  again  on  Friday,  10th  Novem- 
ber, 1758,  by  Mr.  Norton  for  the  plaintiffs,  and  Sir  Richard 
lAoyd  for  the  defendant. 

Mr.  Morton  and  Mr.  Norton,  on  behalf  of  the  plaintiffs, 
argued  for  the  affirmative  on  both  questions  (a). 

They  preriously  distinguished  between  cases  disputed 
between  the  assured  and  assurers,  and  those  between  owners 

and  recaptors,  and  observed  that  this  is  a  mere  contract 
between  the  parties. 

(a)  The  second  part  is  reserved  for  fotare  consideration  in  this  Treatise. 
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lint  point. — This  is  such  a  total  loss  as  renders  the  assu- 
nrsfiable  to  answer  for  it. 

The  counsel  said  they  would  consider,  first,  what  an 
iBionmce  is ;  and,  secondly,  what  a  capture  by  an  enemy  is. 

1st  The  definition  of  an  insurance  is  in  Bynkershoek's  i.  Definition  of 
Qiuettiones  publici  Juris  (a). 

Sodiy.  A  capture  is,  when  there  is  no  just  ground  of  hope  2.  Of  capture, 
of  recovering  the  ship,  then  it  becomes  the  property  of  the 
captor— Grotfa*  (6). 

And  the  period  of  the  time  of  detention  is  another  rulci  Period  of  time 
v&,  being  twenty-four  hours  in  potesiate  hostium.  Indeedi 
subsequent  writers  do  not  fix  it  so  precisely,  but  they  are 
treating  only  upon  salvage  (c).  Bynkershoek,  indeed,  differs 
io  the  premises  (cQ,  but  both  agree  in  the  conclusion:  for  he 
also  puts  it  upon  the  despair  of  the  recovery  of  the  ship ;  and 
this  hope,  or  despair,  must  be  a  reasonable  and  just  onCi  not 
a  whimsical  and  arbitrary  fancy,  or  a  mere  wish. 

This  vessel  was  eight  days  in  possession  of  the  enemy, 
near  a  month  out  of  the  power  of  the  owners  (the  assmred), 
and  alnoost  all  the  hands  taken  out.  So  that  by  the  terms 
and  intent  of  the  insurance  (which  must  be  taken  favourably 
for  the  assured),  this  must  be  taken  to  have  been  totally 
defeated  to  the  assured,  the  adventure  totally  stopped,  and, 
consequently,  the  condition  broken  as  between  the  assurers 
and  the  assured. 

This  is  a  total  loss ;  it  was  so  long  in  the  possession  of  the 
enemy  that  the  *'  spes  recuperandi''  was  gone. 

Though  this  ship  was  not  carried  into  port,  nor  within  the 

enemy's  fleet,  yet  it  was  eight  days  in  the  possession  of  the 

enemy,  and  it  might  have  been  as  many  months ;  and  the 

spes  recuperandi  would  be  as  absolutely  gone  as  if  it  had 

been  carried  into  the  enemy's  fleet,  out  of  which  it  might 

possibly  be   immediately  retaken.      Therefore,   the    being 

(a)  Ub.  1,  cap.  21.  (c)  29  Geo.  2,  c.  34,  p.  572,  s.  24, 

•(b)  Ldb.  3,  cap.  6,  p.  814.    De  (prize  act), 

jure  Belli  et  Pads.    "  Tunc  enim  (d)  Lib.  1,  cap.  4-      "  Quacst. 

desperari  incipit  recuperatio,"  &c.  Juris  Publici." 

u 
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carried  infra  prasidiq  of  the  enemy  cannot  be  the  true  ri 
but  the  true  and  certain  rule  must,  in  reason,  be  where 
"  spes  recuperandV  is  gone.    Indeed,  the  being  carried  iri 
prcesidia  may,  in  many  cases,  be  an  evidence  of  this.     Nc 
upon  the  state  of  the  present  case,  all  hope  of  retaking  v 
totally  lost  and  gone. 
By  tbc  com-         However,  the  principle  of  tl)is  case  is  not  new ;  for 
thing  taken       common  law  the  thing  taken  from  the  owner  in  war  was  goi 
faffone*in wltf  ""'^^®  *^®  owner  makes  fresh  pursuit,  and  the  property 
and  in  a  wtr     the  thinff  so  taken  in  war  belongs  to  the  captor.     And  t 

belong!  to  the  ®  . 

captor.  common  law  rule  is,  that  in  a  war  the  captor  of  a  ship  ha 

right  to  the  ship  and  goods  taken,  unless  the  owner  mal 
fresh  pursuit,  "  ante  occasum  solis,**  7  E.  4, 14.  Vavisour 
said,  that  it  was  adjudged  in  the  time  of  that  same  kii 
**  q'un  q'prist  tiel  meason  des  enemies  quel  avoit  prise  devj 
d*un  Englishe,  que  il  averoit  ceo  come  chose  gaigne 
batal,  &c.,  et  nemy  le  roy  n  I'admiral,  ne  le  partie  a  qui 
property  fuit  devant,  &c.,  pur  ceo  q*  le  partie  ne  vient  frei 
ment,  meme  le  jour  q'  il  fuit  prise  de  luy ,  et  ante  occasum  so 
et  claime  ceo.**  And  this  determination  has  never  been  shalt 
by  any  common  law  resolution,  it  has  rather  been  confirm 
and  recognised. 

This  Court  will  follow  the  determinations  of  the  comm 
law,  and  the  three  acts  of  Parliament  made  in  the  pre8< 
reign  {b),  (which  are  all  upon  this  head),  are  built  upon  t 
same  principles.  The  saving  clause  (c),  in  29  Geo.  2,  c  % 
supposes  the  right  of  the  owner  to  be  extinguished  and  goi 
and  that  the  captor  had  a  right  to  the  thing  taken :  otherw: 
the  Parliament  had  no  right  to  impose  upon  the  origh 
owners  such  terms  of  payment  for  salvage.  The  act  its 
even  calls  them  the  former  owners,  and  it  is  the  bounty 
the  act  to  restore  to  them  any  part  at  all.  No  mischief  c 
arise  from  this  construction;  many  inconveniences  will  fl< 
from  a  contrary  one.  The  Courts  of  law  will  put  libei 
constructions  upon  policies  of  insurance. 

(a)  Vavisour  was  not  then  judge,  (b)  Geo.  2. 

or  even  a  serjeant.  (c)  24  Sec. 


SECT.  XII.]  Men-of-War^  Enemies^  Pirates^  Sfc.  291 

This  principle  was  recognised  in  Dean  v.  Dicker  (a),  which  On  a  policy 

*  *  **  .        <' interest  or  no 

was  an  insurance  on  "  goods,"  by  the  Dursley  Galley ^  "  in-  interest,"  a  re- 
terest  or  no  interest,'*  at  and  from  Jamaica  to  Bristol.    In  ^^  in  an 
her  passage  she  was  taken  by  a  Spanish  privateer,  and  carried  ^fj"^  JJ*^' 
into  Mores f  a  port  in  Spain,  kept  eight  days,  and  cut  out  by  the  assurer. 
m  English  ship.   And  the  plaintiff  insisting  that  this,  though 
"on  goods^"  was  to  be  considered  as  a  wager  on  the  bottom 
of  the  ship,  brought  his  action  as  upon  a  total  loss.     The 
defendant  insisted  that,  by  the  statutes  13  Geo.  2,  c.  4,  and 
17  Geo.  2,  c.  84,  this  ship  is  to  be  restored  to  the  owners  upon 
paying  salvage ;  and,  consequently,  this  was  only  an  average 
loss,  and  the  plaintiff  can  only  recover  on  a  total  loss.     But 
Chief  Justice  Lee  held^  that  in  this  the  plaintiff  ought  to 
recover ;  for  his  is  a  wager  upon  a  total  loss  in  the  voyage, 
and  here  has  happened  one :  the  being  carried  into  port,  and 
detained  eight  days,  makes  one.     And  where  the  policy  is 
"uterest  or  no  interest/'  the  provisions  of  the  acts  in  the 
case  of  valued  policies  cannot  take  place.     The  act  does  not 
declare  the  property  is  not  gone  by  such  a  capture,  but  only 
provides  for  restoring  the  ship  to  whom  it  did  belong,  and 
shall  be  proved  to  have  belonged.   He  said  it  might  be  other- 
wise where  the  recapture  was  made  before  the  ship  was  infra 
prasidia,  or  in  the  case  of  goods  actually  on  board,  and  on 
a  valued  policy.    This  is  a  question  only  between  the  assurer 
and  the  assured ;  and  the  assurer  had  undertaken  against  all 
aorta  of  perils  for  premiums  received.    And  here  the  voyage 
was  totally  lost,  and  the  cargo  entirely  perished.     So  that 
there  could  be  no  doubt  as  to  the  real  justice  of  the  case  (6). 
Sir  Richard  Lloyd  and  Mr.  Serjeant  Davy,  on  behalf  of  the 
defendant,  argued  upon  the  same  two  points,  but  made  very 
different  deductions.     First,  the  assurers  could  not  be  liable  First  point. 
as  for  a  total  loss  (though  they  agreed  it  was  an  average  loss). 
The  capture  of  the  ship  was  not  a  total  loss.     The  property 
was  not  divested  out  of  the  owners :  a  mere  capture,  without 
being  carried  infra  preesidia,  or  some  such  other  circum- 

(a)  2  Strange,  1250.  is  deferred  for  a  subsequent  con- 

(6)  The  second  point  in  this  case      sideration  in  this  Treatise. 

v2 
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stance,  will  not  alter  the  property.  The  taking  out  the 
mariners,  and  putting  in  the  enemy's  crew,  is  not  enough  to 
do  it;  nor  is  the  detaining  it  eight  days.  In  the  case  of 
Assievedo  y.  Cambridge^  the  Court  held  this  to  be  very  plain, 
"  that  the  property  was  not  there  altered  by  the  taking.** 
Yet  in  that  case  there  was  nine  days*  possession  (a).  Dr. 
Henchman,  in  arguing  for  the  defendant,  said,  that  the  ques- 
tion would  not  have  borne  a  dispute  in  the  Admiralty  Court, 
for  that  the  law  is  clear  **  that  not  length  of  time,  but  the 
bringing  infra prasidia,  is  that  which  divests  the  property;* 
*  and  he  cited  a  case  of  four  years'  possession  not  altering  the 

property ;  and  he  cited  a  great  many  authorities,  to  prove 
that  the  property  is  not  divested,  without  bringing  the  ship 
infra  prceridia. 

BynkershoeVs  Qucettionei  Juris  Publiei,  lib.  1,  c.  4,  is 

contrary  to  Grotius's  opinion,  and  says  **  that  length  of  time 

alone  is  not  sufficient  to  divest  the  property"  (i). 

Bjrnkefihoek'^       Bynhershoek's  opinion  is  **  that  there  neither  is,  nor  can 

opmmi  00    IS  ^^^  general  rule  be,  laid  down  for  a  limit ;  but  every  case 

must  depend  upon  its  own  circumstances." 

Lord  Mansfield  here  observed. — **  He  does  say  so.  And 
he  combats  the  opinion  of  Groiius  (supported  by  many  other 
writers),  that,  twenty-four  hours'  quiet  possession  is  the  fixed 
rule." 

There  is  a  common  law  case  in  March,  110,  pi.  188,  ''That 

the  property  is  not  altered,  unless  the  ship  be  brought  infra 

prcesidia  of  the  enemy." 

Aignmeiit  of        The  counsel  for  the  plaintiffs,  in  reply,  insisted, 

JJ^[*^  "*  That  the  totality  of  capture  depended  upon  the  spes  recu- 

perandi,  and  here  was  none.   The  average  loss  here  stipulated 

(a)  The  reporter  here  remarks  in  p.  26,  where  that  case  is  referred 

the  margin,  that  there  is  no  deter-  to. 

mination  of  the  case  itself  in  Lucas.  (6)  Lord  Mansfield  spoke  well  of 
He  reports  it  to  be  adjourned  for  Bynkershoek's  writings,  and  re- 
further  argument.  Mr.  J.  Foster  commended  especially  his  book 
ssud,  that  Lucas's  report  of  that  case  of  Prizes,  Qutestiones,  "  Publiei 
(of  wluch  he  himself  had  a  note).  Juris." 
was  a  pretty  good  one.    See  ante. 
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for  isi  when  the  voyage  is  performed  without  interruption. 
They  do  not  dispute  our  principle  of  the  spes  recuperandi 
being  the  true  criterion ;  but  they  say,  '^  our  ships  are  in 
constant  pursuit,  in  seas  frequented  by  our  men-of-war  and 
privateers."  Now  it  is  hard  to  conceive  a  pursuit  without  an 
object,  or  even  a  knowledge  that  a  particular  ship  has  been 
taken.  Fresh  pursuit  means,  the  going  in  quest  of  that 
particular  ship  which  is  taken. 

GrotUis,  in  lib.  3,  c.  6,  p.  ^5,  says.  "  Sed  recentiori  jure  Grotiiii. 
gentium  inter  Europaeos  populos  introductum  videmus,  ut 
talia  capta  censeantur,  ubi  per   horas   viginti  quatuor  in 
potestate  hostium  fuerint." 

Lord  Mansfield  observed,  that  a  large  field  of  argument 
had  been  entered  into,  and  that  it  would  be  necessary  to 
consider  the  law  of  nations ;  our  own  laws,  and  acts  of  Par- 
liament ;  and  also  the  law  and  custom  of  merchants,  which 
make  a  part  of  our  laws. 

On  the  2Srd  November^  1 758,  his  Lordship  delivered  the  Judffment  of 
resolution  of  the  Court.  the  Court 

Lord  Mansfield. — "  It  is  not  necessary  to  confine  what 
shall  be  aaid  to  the  two  distinct  questions  that  are  stated. 
The  general  question  is,  whether  the  plaintiffs  were,  on  the 
1 8th  January,  1757»  entitled  to  recover  against  the  assurers 
as  upon  a  total  loss,  under  an  offer  *  to  abandon  the  ship  and 
cargo  to  the  assurers,'  for  them  to  make  what  advantage  of 
salvage  they  could  (for  an  ofier  'to  abandon'  was  then  made^ 
and  nothing  has  happened  since  that  time  to  alter  the  case). 
There  is  one  point  which  we  are  all  of  opinion  is  immaterial  It  is  imma- 
as  between  the  assurers  and  the  assured,  viz.,  *  whether,  by  tween  the 
this  capture,  the  property  was,  or  was  not,  transferred  to  the  JJ^J^*"^  ^* 
enemy  by  the  law  of  nations.'    That  question  can  happen  whether  the 

piopertT  by 

but  in  two  cases,  namely,  (1st,)  between  the  owner  and  a  capture  be  or 
neutral  person,  who  has  bought  the  capture  from  the  enemy;  fcr^to^ 
and  (2nd,)  between  the  owner  and  re-captor.*'  f***™?  ^7^^ 

,         ,  law  of  nations. 

If  the  ship  taken  by  an  enemy  escapes  from  the  enemy.  If  the  ship 
or  is  retaken^  or  if  the  owner  redeems  (ransoms)  the  capture,  enemj^^^iei, 
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w  tf  th^^er  ^^'  property  is  thereby  revested :  which  property  in  the  ship 
nofloms  tlie      taken  was,  by  the  law  of  nations,  obtained  by  the  captor. 

ci^iture,  his  m 

property  in  the      The  general  proposition  of  writers  on  this  subject  is,  that 

rercstecL  "*  ^  "  qusB  ab  hostibus  capiuntur  statim  capientium  fiunt,"  which 

is  to  be  understood  when  **  the  engagement  is  over."    Indeed, 

nothing  can  be  said  to  be  taken,  till  the  engagement  is  over, 

and  that  is  not  over  till  all  immediate  pursuit  has  ceased,  and 

Definition  of     all  hope  of  recovery  is  gone.    This  is  the  definition  of  a 

ft  capture  of  a 

ship  taken  by  Capture,  referred  to  by  our  Prize  Act,  29  Geo.  2,  c.  34,  of  a 

I^e^tohy  ship  taken  by  the  enemy. 

29*(W2^^  And,   accordingly,    Voet,  in  his   Commentary  upon  the 

c  34.  Pandects  (a),  and  many  authors  he  refers  to,  maintains,  with 

Voet*s  Com.  great  strength,  **  per  solam  occupationem  dominium  praedse 

mentary  on  the  ,        , 

Pandects.  hostibus  acquiri.''  One  argument  used  to  prove  it  is,  "  that 
the  instant  the  captor  has  got  possession,  no  friend,  no  fellow 
soldier  or  ally,  can  take  it  from  him,  because  it  would  be  a 
violation  of  his  property." 

Other  writers        But  other  writers  and  states  have  drawn  other  lines,  by 

and  states  haf«       .  .  ,  i  i     -  •. 

drawn  other      arbitrary  rules ;  and  partly  from  policy,  to  prevent  too  easy 

disposition  to  neutrals ;  and  partly  from  equity,  to  extend  the 

jus  postliminii  in  favour  of  the  owner.     No  wonder  there  is 

so  great  uncertainty  and  variety  of  notions  amongst  them,  by 

fixing  a  positive  boundary  by  the  mere  force  of  reason ;  where 

the  subject-matter  is  arbitrary,  and  not  the  object  of  reason 

alone.     Some  have  said  from  the  Roman  law  (which  was 

introduced  in  favour  of  the  liberty  and  condition  of  a  Roman 

citizen  taken  captive),  "  that  the  prize  must  be  brought  infra 

pnesidia.^    But  what  '*  custody  at  sea  should  be  equal  to 

prtesidia  at  land,""  is  a  new  fund  of  dispute,  'and  leaves  the 

matter  just  where  it  was. 

Thefollowen        The  writers  whom  Grotius  follows,  and  the  many  more 

^)rdinancrii  of    ^^^  follow  him,  and  some  nations  (6)  have  made  twenty-four 

lionis  XIV.       hours'  quiet  possession  by  the  enemy  the  criterion.    But  this 

sboek,  luid"^"     Byukershock  (c),  and  other  writers  whom  he   follows,  and 

(a)  Lib.49i  tit.  15,  vol.  2.  1155.  (c)  Qusest^Jur.  Pub.  lib.  i,  c.  4. 

C6)  Ord.  of  Lewis  XIV. 
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several  nations,  absolutely  deny.    Some  have  said  the  ship  J^^^'?^]JJ^°" 

must  be  carried  into  the  enemy's  port,  condemned  there,  sail  doctrine, 
out  again,  and  arrive  at  a  friend's  port.     All  these  circum- 
stances are  very  arbitrary:  and,  therefore,  this  is  generally 
exploded. 

I  have  taken  the  trouble  to  inform  myself  of  the  practice  of  The  practice 

the  Court  of  Admiralty  in  Englandy  before  any  Act  of  Par-  Admiralty  in 

liament  commanded  restitution,  or  fixed  the  rate  of  salvage  :  ^"^jj^'  ^g^ 

and  I  have  talked  with  Sir  George  Lee,  who  has  examined  of  Parliament 

commanded 

the  books  of  the  Court  of  Admiralty,  and  informs  me,  that  resUtution,  or 
they  held  the  property  not  changed  so  as  to  bar  the  owner  of  ulvage. 
in  favour  of  a  vendee  or  recaptor,  till  there  had  been  a  sen- 
tence of  condemnation  :  and  that  in  the  reign  of  King  Charles 
the  Second,  Sir  Richard  Floyd  gave  a  solemn  judgment  on 
the  point,  and  decreed  restitution  of  a  ship  retaken  by  a 
privateer,  after  she  had  been  fourteen  weeks  in  the  enemy's 
possession,  because  she  had  not  been  condemned.  Another 
case,  upon  the  same  principle,  against  a  vendee,  is  cited  at 
the  end  of  Assievedo  v.  Cambridge ^  in  1695  (a),  after  a  long 
possession,  two  sales,  and  several  voyages. 

But  whatever  rule  ought  to  be  followed  in  favour  of  the  Whatever  rule 
owner,  against  a  recaptor  or  vendee,  it  can  in  no  way  afiect  ^p^°in* 
the  case  of  an  insurance  between  the  assurer  and  assured,  favour  of  the 

IT  .  .  1      I        1      1  i»  .        owner,  itcanm 

Upon  an  action  agamst  the  hundred  for  a  robbery,  a  question  no  way  affect 
might  as  well  be  started,  "  whether  the  property  in  the  goods,  ^^^  ^^ 
as  against  the  owner  was  changed  by  the  sale."    The  ship  ""^[S"*^ 
is  lost  by  capture;  though  she  be  never  condemned  at  all.  The  ship  it  lost 
nor  carried  into  any  port  or  fleet  of  the  enemy;  and  the  ^ho^^i^s^'ho 
assurer  must  pay  the  value.    If,  after  condemnation,  the  never  con- 

dcmned  at  all, 

owner  recovers  or  retakes  her,  the  insurer  can  be  in  no  other  nor  carried 
condition,  than  if  she  had  been  recovered  or  retaken  before  onh^enemy, 
condemnation.     The  reason  is  plain  from  the  nature  of  the  ^^^  assurer 

*^  must  pay  the 

contract.    The  assurer  runs  the  risk  of  the  assured,  and  under-  value, 
takes  to  indemnify :  he  must  therefore  bear  the  loss  actually  '^®  ^^^\,  t 
sustained,  and  can  be  liable  to  no  more.     So  that  if  after  the  assured, 

(ff)  Lucas  (79). 
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and  andertaket  condemnation  the  owner  recovers  the  ship  in  her  compte*^ 

tomdemnify,  ^  ^  r  t      ^^ 

be  mutt  there-  condition,  but  has  paid  salvage,  or  been  at  any  expense  <<■ 
loM  actually  getting  her  back,  the  assurer  must  bear  the  loss  so  actually 
J^^teto  sustained  (a).  The  single  question,  therefore,  upon  which  tb** 
no  more.  case  turns  is,  "  whether  the  insured  had,  under  all  the  ci 


cumstances  upon  the  18th  of  January,  1757,  an  election 
abandbn.    The  loss  and  disability  was  in  its  nature  total,  ^^ 
the  time  it  happened.    During  eight  days  the  plaintiff  w^* 
certainly  entitled  to  be  paid  by  the  assurer  as  for  a  total  Ios0  « 
and  in  case  of  a  recapture,  the  insurer  would  have  stood  to 
his  place.   The  subsequent  re-capture  is  at  best  a  saving  onfy 
of  a  small  part ;  half  the  value  must  be  paid  for  salvage^ 
The  disability  to  pursue  the  voyage,  still  continued.    The 
master  and  mariners  were  prisoners.     The  charter-party  was 
dissolved.  .  The  freight  (except  in  proportion  to  the  goods 
saved)  was  lost.     The  ship  was  necessarily  brought  into  an 
EngUsh  port.    What  could  be  saved  might  not  be  worth  the 
expense  attending  it.     The  subsequent  title  to  restitution 
arising  from  the  re-capture,  at  a  great  expense,  of  the  ship, 
disabled  to  pursue  her  voyage,  cannot  take  away  a  right 
vested  in  the  assured  at  the  time  of  the  capture.    But  because 
he  cannot  recover  more  than  he  has  suffered,  he  must  aban- 
don what  may  be  saved.     The  better  opinion  of  the  books 
says,  ''Sufficit  semel  extitisse  conditionem,  ad  beneficium  asse- 
curati  de  amissione  navis,  etiam  quod  postea  sequeretur  recu- 
peratio:  nam  per  talemrecuperationem  non  poterit  prsejudicari 
assecurato.*'   I  cannot  find  a  single  book,  ancient  or  modem, 
which  does  not  say,  '*  that  in  the  case  of  the  ship  being 
taken,  the  assured  may  demand  as  for  a  total  loss,  and  aban- 
don.**   And,  what  proves  the  proposition  most  strongly  is, 
that  by  the  general  law,  he  may  abandon  in  the  case  merely 
of  an  arrest,  on  an  embargo,  by  a  prince  not  an  enemy. 
Positive  regulations  in  different  countries  have  a  precise  time 
before  the  assured  should  be  at  Uberty  to  abandon  in  that 
case.    The  fixing  a  precise  time  proves  the  general  principle. 

(a)  See  an/e,  p.  27,  where  Lord      and  his  observations  on  the  dif- 
Mansfield's  judgment  is  also  given,      ferent  cases  relating  to  the  subject. 
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Noctpture  by  the  enemy,  though  condemned,  can  be  so 
todi  a  Ion  as  to  leave  no  possibility  oF  a  recovery.  If  the 
•wnerliimself  should  retake  at  any  time,  he  will  be  entitled : 
ad,  hj  the  act  of  Parliament,  if  an  English  ship  retakes  at 
njtiine  (before  condemnation  or  after),  the  owner  is  entitled 
to  restitution  upon  stated  salvage.  This  chance  does  not 
mpeiid  the  demand  for  a  total  loss  upon  the  assurer,  but 
jntice  is  done  by  putting  him  in  the  place  of  the  assured  in 
cue  of  a  recapture.  In  questions  upon  policies,  the  nature 
of  the  contract  as  an  indemnity,  and  nothing  else,  is  always 
ftenUy  considered.  There  might  be  circumstances  in  which 
a  capture  would  be  but  a  small  temporary  hindrance  to  the 
fojage;  perhaps  none  at  all,  as  if  a  ship  was  taken  and  in  a 
day  or  two  escaped  entire  and  pursued  her  voyage.  There 
are  circumstances  under  which  it  would  be  deemed  an 
aferage  loss :  if  a  ship  taken  is  immediately  ransomed  by  the 
master  and  pursues  her  voyage,  there  the  money  paid  is  an 
average  loss.  And  in  all  cases  the  assured  may  choose  "not 
tD  abandon." 

In  the  second  part  of  the  "  Usages  and  Customs  of  the 

Sea**  (a  French  work  translated  into  English),  a  treatise  is 

inserted  called  "  Le  Guidon,**  where,  after  mentioning  the 

right  to  abandon  upon  a  capture,  he  adds,  '^  or  any  other 

such  disturbance  as  defeats  the  voyage,  or  makes  it  not 

worth  while  or  worth  the  freight  to  pursue  it."     We  are, 

dierefore,  clear  that  the  loss  was  total  by  the  capture ;  and 

the  right  which  the  owner  had  after  the  voyage  was  defeated, 

*^  to  obtain  restitution  of  the  ship  and  cargo,  paying  great 

salvage  to  the  re-captor,  might  be  abandoned  to  the  assurers, 

after  she  was  brought  into  Milford  HavenJ*    The  postea  to 

the  plaintiff  in  both  causes. 

From  the  above  full  report  of  this  case,  together  with  the 
luminous  observations  of  Lord  Mansfield,  in  delivering  the 
judgment,  the  reader  will  have  gathered  a  considerable  know- 
ledge of  the  law  of  insurance,  as  applicable  to  the  case  of 
capture.     It  will  be  necessary  to  pursue  the  subject  farther. 
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1.  It  is  unlaw- 
ful to  insure 
against  British 
capture. 

2.  Where  a 
neutral  ship 
was  unjustly 
seized  asa 
priie,  and  being 
libelled  in  the 
Court  of  Ad- 
miralty was 
condenmed  by 
a  decree, 
against  which 
an  appeal 
might  have 
been  made; 
but  the  owner, 
dreading  the 
expense,  delay, 
and  haiard  of 
an  appeal 
entered  into  a 
compromise, 
by  which  the 
captors  agreed, 
for  a  sum  of 
money  to  suffer 
a  reversal  of 
the  sentence, 
the  insurers 
were  held 
liable  for  the 
money  paid. 


with  the  consideration  of  some  other  principles  which  on  thii' 
subject  have  been  settled. 

In  the  first  place^  it  is  not  lawful  to  insure  against  BritU/^ 
capture,  and  such  an  insurance  is  void.  This  is  settled  in  th^ 
cases  of  Lubbock  t.  Potts  (a\  and  Glover  v.  Cowie  (6). 

Secondly,  it  has  also  been  decided  in  the  case  ofBerens  v^ 
Rucker  (c),  that  where  a  capture  has  been  made,  whethe 
legal  or  not,  the  assurers  are  liable  for  the  charges  of 
compromise   made   bond  fide    to  prevent   the    ship 
condemned  as  a  prize. 

It  was  an  action  on  a  policy  of  insurance  on  a  Dutch  ship, 
called  the  Tjfd,  and  its  cargo,  at  and  from  Saint  Eustatiuw 
to  Amsterdam,  warranted  a  Dutch  ship>  and  the  goods  Dutch 
property,  and  not  laden  in  any  French  port  in  the  West 
Indies.    The  cargo  was  worth  12,000/.,  and  was  insured  at  a 
premium  of  fifteen  guineas  per  cent.,  which  was  advanced  to 
this  high  rate  on  account  of  the  number  of  captures  made  by 
the  English  of  neutral  vessels,  on  suspicion  of  illicit  trade, 
and  the  detention  of  those  vessels,  by  the  proceedings  in  the 
Courts  of  Admiralty.     The  defendant  underwrote  82/.  of  the 
pkintiff*s,  for  a  premium  of  12/.  18^.  Sd.   In  May,  1758,  the 
ship  was  at  Saint  Eustatius  taking  in  her  cargo,  which  con- 
sisted of  sugar  and  indigo,  and  other  French  commodities, 
which  were  put  on  board  her,  partly  out  of  barks  from  sea, 
partly  from  the  shore  of  the  island.  On  the  18th  oiJune,  1758, 
she  sailed  on  her  voyage ;  on  the  27th,  she  was  taken  by  an 
English  privateer  and  carried  into  Portsmouth.  On  the  1st  of 
August,  the  sailors  were  examined  upon  the  standing  interro- 
gatories prescribed  by  the  statute  of  29  Geo.  2,  c.  34,  and  the 
captain  entered  his  claim  in  the  Admiralty  Court.  In  October, 
1758,  the  claimants  were  cited  to  specify  what  part  of  the 
goods  were  taken  from  the  shore  oi  Saint  Eustatius,  and  what 
from  the  barks.    Citation  was  continued  from  Court  to  Court 


(a)  7  East,  44D. 

(6)  1  M.  &  S.  52,  and  see  ante, 
at  the  comraencement  of  this  sec- 


tion, 
(c)  I  Black.  313. 
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till  February t  1759,  when  an  interlocutory  decree  was  pro- 
nounced for  the  contumacy  of  the  claimants  in  not  specifying, 
and  that  therefore  the  goods  should  be  presumed  French  pro- 
perty.   There  Was  an  appeal  to  the  Lords  Commissioners  of 
Prizes:  but  as  many  causes  stood  before  it,  as  the  market  was 
very  high,  and  as  the  cargo  was  in  part  perishable,  the  agent 
of  the  owners  agreed  with  the  captors  to  give  them  800/.  and 
costs  to  obtain  the  reversal  of  the  sentence.     The  reversal 
was  had  by  consent,  and,  in  order  to  give  costs  to  the  captor, 
it  was  decreed  by  consent,  that  there  was  a  sufficient  cause 
for  seixure ;  and  thereupon  costs  were  decreed  to  the  captors* 
and  restitution  of  the  cargo  to  the  owners  was  also  ordered. 
The  ship,  when  restored,  proceeded  to  Amsterdam;  and  after 
her  arrival  there,  the  Chamber  of  Insurances  in  that  city 
settled  the  average  of  the  plaintiff*  towards  the  loss  and  ex* 
penses  at  14/L  3«.  8J.,  occasioned  by  the  capture,  detention, 
and  litigation  ;  and  for  this  sum  the  action  was  brought. 

Lord  Mansfield. — ''  The  first  question   is^  whether  this 

was  a  just  capture  ?  Both  sentences  are  out  of  the  case,  being 

(lone  and  undone  by  consent.     The  capture  was  certainly 

unjust.    The  pretence  was,  that  part  of  this  cargo  was  put 

on  board  off*  Saint  Eustatius^  out  of  barks  supposed  to  come 

from  the  French  islands,  and  not  loaded  immediately  from  the 

shore.     This  is  now  a  settled  point  by  the  Lords  of  Appeal, 

to  be  the  same  thing  as  if  they  had  been  landed  on  the  Dutch 

shore,  and  then  put  on  board  afterwards ;  in  which  case  there 

is  no  colour  for  seizure.     The  rule  is,  that  if  a  neutral  ship  if  a  neutral 

trade  to  a  French  colony,  with  all  the  privileges  of  a  French  »Wp  trade  to  an 

,  enemy's  coun» 

ship,  and  is  thus  adopted  and  naturaHzed,  it  must  be  looked  try,  with  all 
upon  as  a  French  ship,  and  is  liable  to  be  taken.     Not  so,  if  ofln "ne^^ 
she  have  only  French  produce  on  board,  without  taking  it  in  J^^'J?*^iL 
at  a  French  port ;  for  it  may  be  purchased  of  neutrals*  and  naturalised 

'*  The  second  question  is,  whether  the  owners  have  acted  considered  an 
bond  fide  and  uprightly,  as  men  acting  for  themselves,  and  ^a?ible'to 
upon  a  reasonable  footiniif ;  so  as  to  make  the  expenses  of  this  seizure. 

,       .  riM  1        But,  otherwise, 

compromise  a  lobs  to  be  borne  by  the  nisurers.     Ihe  order  if  she  have  only 
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cuemy'8  pro-     of  the  Judge  of  the  Admiralty  to  specify  was  illegal,  contratj 
forthe°mty    *  *^  '^c  marine  law  and  the  act  of  Parliament,  which  b  on»y 
it*^  P**'^^  declaratory  of  the  marine  law  ;  because  if  they  had  specifi^^> 
it  could  be  of  no  consequence,  according  to  the  rule  I  befo^^ 
mentioned.     The  captors  were,  however,  in  possession  of^  ^ 
sentence,  though  an  unjust  one :  and  a  Court  of  Appeal  caom^^ 
or  seldom  does,  upon  a  reversal,  give  costs  or  damages,  w 
have  accrued  subsequent  to  the  original  sentence ;  for  the 
damages  arise  from  the  fault  of  the  Judge,  not  of  the  parti^^* 
Under  all  these  circumstances,  therefore,  the  owners  dm^ 
wisely  to  offer  a  compromise..  The  cargo  was  worth  12,000^; 
the  appeal  was  hazardous ;  the  delay  certain.     The  Dutd 
deputy  in  England  negociated  the  compromise;  the  Chamber 
of  Commerce  at  Amsterdam  ratified  it,  and  thought  it  rea- 
sonable.    Had  the  whole  sentence  been  totally  reversed,  the 
costs  must  have  sat  heavy  on  the  owners.     I  therefore  think 
the  insurers  liable  to  answer  this  average  loss,  which  was  sub- 
mitted to  in  order  to  avoid  a  total  one."    The  jury  found  for 
the  plaintiff,  agreeably  to  the  above  direction  (a). 
3.  By  22  Geo.      Thirdly :  It  was  formerly  a  common  practice  to  ransom 
decUrad'^ "     British  ships  when  taken  by  the  enemy,  by  delivering  to  the 
unUwfiil  to       captor  what  was  called  a  ransom  bill,  which  secured  to  him 

nuiBom  any 

British  ship      the  price  agreed  upon,  and  operated  as  a  bill  of  sale  to  the 
enemy.  original  Owners,  and  as  a  protection  to  the  ship  against  other 

cruisers  of  the  enemy  during  the  remainder  of  her  voyage. 
A  hostage  was  likewise  delivered  to  the  captor  to  secure  him 
the  punctual  payment  of  the  stipulated  sum.  Actions  at 
common  law  were  formerly  maintained  upon  ransom  bills. 
But  the  Court  of  King's  Bench  at  length  decided  that  such 
actions  could  not  be  maintained,  as  an  alien  enemy  cannot  sue 
for  any  right  claimed  to  be  acquired  by  him  in  actual  war, 
Anthon  v.  Fisher  (6).  But  the  practice  of  ransoming  ships 
captured  by  the  enemy  being  found  to  operate  more  to  the 

(a)  In  Tjrson  v,  Gumey,  3  Term     point,  in  support  of  which  it  was 
Rep.  477f  this  case   was    quoted      adduced,  was  held  accordingly. 
wiUiout   contradiction ;    and   the         ifi)  3  Doug.  166. 
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disadvantage  than  the  benefit  of  this  country,  it  was  at  length 
prohibited  altogether  by  act  of  Parliament.  By  22  Geo.  3, 
c  25,  it  is  declared  unlawful  for  any  of  his  Majesty's  subjects 
to  ransom,  or  enter  into  any  contract  for  ransoming  any  ship 
orTessel  belonging  to  any  of  his  Majesty's  subjects,  or  any 
merchandises  or  goods  on  board  the  same,  which  shall  be* 
captured  by  the  subjects  of  any  state  at  war  with  his  Majesty, 
or  by  any  person  committing  hostilities  against  his  Majesty's 
(objects.  And,  by  the  2nd  section,  that  all  contracts  and 
agreements  entered  into,  and  all  bills,  notes,  and  other  secu- 
rities, given  for  ransom  of  any  such  ship  or  goods  on  board 
uie  same,  contrary  to  the  act,  shall  be  void  in  law,  and  of  no 
effect  whatever :  and,  by  the  3rd  section,  a  penalty  of  500/., 
with  costs,  is  given  to  the  informer  against  any  person  who 
voters  into  this  species  of  contract.  The  same  law  was  still 
farther  enforced  by  occasional  acts  of  Parliament,  passed 
Coring  the  war  (a).  And  it  would,  therefore,  follow  as  a 
necessary  consequence,  that  no  money  paid  on  such  account 
could  be  recovered  from  the  underwriters. 

Upon  this  principle  the  following  decision  has  taken  place, 
m  the  case  of  Havelock  v.  Lochcood  (6).  The  ship  Themis 
^as  msured  for  twelve  months,  and  during  that  period  was 
captured  and  carried  into  Bergen,  in  Norway^  and  there  con- 
^e^injed  by  the  French  consul.  After  this  sentence,  the  ship 
^^  put  up  to  public  auction  at  Bergen,  by  the  public  oflScer 
®fthe  Court  o(  Denmark,  having  been  previously  advertised, 
^  ^as  re-purchased  by  the  agent  of  the  plaintiff;  and  for 
^  '^•purchase  money  the  plaintiff  insisted,  (if  not  entitled 
^over  as  for  a  total  loss,)  he  was  at  all  events  entitled  to 

Th 
*'©  Court,  after  hearing  two  arguments,  were  unanimously  The  sentence 

P^*^ion  that,  as  the  sentence  of  the  French  consul  in  a  consul  in  a  neu- 

"^^    country  was  contrary  to  the  law  of  nations,  and  void,  c'^iroy  t7Se 

law  of  nations 
(a)  ir^  and  void. 

^--■^^    Geo.  3,  c.  66 ;  43  Geo.  3,      pired. 

•     ^5  Geo.  3,  c.  72,  now  ex-         (6)  8  T.  R.  268. 
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the  property  never  was  devested  out  of  the  original 
and  that,  therefore,  the  money  paid  for  the  rc-purch: 
in  the  nature  of  a  ransom.  The  ransom  acts  are  re 
laws,  and  in  the  construction  of  such  acts  it  is  the 
extend  the  remedy  so  as  to  meet  the  mischief,  and  the 
ture  intended  to  prevent  such  a  transaction  as  tlie  ] 
taking  place,  because  it  would  take  away  the  chance 
capture.  The  circumstances  of  this  being  done  by  an 
at  an  auction,  and  on  land,  were  deemed  immaterial,  t 
of  Parliament  not*  having  described  at  what  places 
what  form  a  ransom  is  prohibited;  but,  having  pro 
ransom  in  general  terms,  the  case  was  thought  t( 
within  the  mischiefs  agsdnst  which  those  statutes  were 
to  guard. 
^^^^JJ^*  ^'  A  loss  is  properly  described  to  have  taken  place  "  1 
cH^tora*  ture,**  when  that  is  the  immediate  and  operative  c\ 

the  loss  of  the  thing  insured.  As  in  the  case  of  G 
Elmslie  (a),  where  a  ship  was  driven,  by  stress  of  w 
upon  an  enemy's  coast,  and  there  captured,  the  loss  w 
perly  treated  as  a  loss  by  capture.  And  in  the  < 
Arcangelo  v.  Thompson  (6),  where  two  causes  c* 
together  in  occasioning  a  loss,  it  may  be  averred  in 
claration  to  have  arisen  from  either;  as  where  a  si 
barratrously  delivered  into  the  hands  of  the  enemy,  t 
may  be  alleged  to  have  happened  either  by  barratr; 
capture.  Bat  an  averment  of  a  loss  by  capture  cai 
sustained  if  the  ship  were  not  taken  *'jure  belli.'' 
the  case  of  Maihie  v.  Potts  (c),  where  goods,  whicl 
prohibited  by  the  Spanish  revenue  laws  at  Campeachx 
put  on  board  launches  for  the  purpose  of  being  smugj 
shore,  and  were  seized  by  the  Spanish  Government,  t 

(a)  Peake,212,  ante,  p.  270.  of  the  sea,"  and  another  c 

(b)  2  Camp.  620.  And  in  the  "  barratry"  of  the  master 
case  of  Blyth  v.  Shepherd,  it  was  be  pleaded  together.  9  ^! 
held  that  a  count  on  a  policy  of  763. 

insurance  alleging  a  lots  by  "  perils         (c)  3  Bos.  &  Pull.  23,  anU 
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was  held  not  to  be  well  described  by  an  avernment,  tbat  the 
goods  were  seized,  captured,  and  taken  in  a  forcible  and 
hostile  manner,  by  certain  persons,  enemies  of  our  lord  the 
king,  to  the  plaintiffs  unknown. 

In  charter-parties,  if  the  vessel  freighted  was  robbed  or  Pirates, 
taken  by  pirates,  that  was  held   to   be  a  loss   within  the  xiJevea. 
nteaning  of  the  words  *'  perils  of  the  seas."    And  the  same  |,  pintes. 
nile  of  construction  prerails  as  to  poUcies  of  insurance  (a). 
And  Lord  Mansfield,  in  Goss  v.  Withers  (6),  says,  "A  cap-  Capture  by  a 
ture  by  a  pirate  (and  in  Spain,  Venice,  and  England,  the  E^ween'the 
goods  go  to  the  captor  of  the  pirate,  against  the  owner :  as  ■""^er  and 

o  *  ...  assured,  18  upon 

there  can  be  no  condemnation  to  entitle  the  pirate,  or  a  cap-  the  same 
tOTe,  under  a  commission,  where  there  is  no  war)  does  not  capture  by  an 
change  the  property.     Yet,   as  between   the   assurer  and  ®°®™y* 
'^red,  they  are  just  upon  the  same  footing  as  captures  by 
^  enemy." 

And  in  the  case  of  Setvell  t.  The  Royal  Exchange  Assu- 
''^lace  Company  (c)  it  was  held,  ''  that  the  owners  of  a  vessel 
who,  by  performing  the  stipulations  of  a  charter-party,  pro- 
^ke  confiscation  by  the  illegal  and  piratical  act  of  a  foreign 
tate,  may  recover  against  the  assurers,  declaring  their  loss 
^be  by  forcible  seizure  and  capture  of  persons  unknown." 

The  underwriters  undertake,  Ukewise,  to  bear  the  deprc-  Rovers  and 
^tions  of  rovers  and  thieves.  *'^^' 

In  Malyne  (cQ,  it  is  said,  that,  if  there  be  thieves  on  ship-  Malyne*s 
Wd  among  themselves,  the  master  of  the  ship  is  to  answer  ^P™*"*** 
'^  that,  and  to  make  it  good :  so  that  the  assurers  are  not 
^  be  charged  with  any  such  loss,  for  he  supposes  the  word 

tbieves"  to  mean  assailing  thieves,  for  so  he  terms  them ; 

^  their  being  coupled  with  the  term  "rovers"  in  the  policy, 

^>  u  Lord  Kenyan  says  in  Nesbiti  v.  Lushington,  "  nosci- 

^^  A  sociis,"  it  seems  pretty  clear  that  Malyne  is  right.     It 

"^I^  apparent  that  a  statute  of  7  Geo.  2,  c.  15,  gives  coun- 

^    8  Ron.    Abr.  24S,  pi.  10  (c)  4  Taunt.  866. 

^^^HAatcb,  66.  {d)  Malyne,  c.  26.    Lex.  Merc. 

^^^  2  Burr.  694.  Red.  4ih  edit.  p.  296. 
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Opinion. 


tenance  to  this  idea,  by  the  preamble  to  which  it  appetn 
that,  previous  to  the  passing  of  that  act,  the  owners  of  the 
ship  were  liable  to  the  proprietors  of  the  goods  for  embezxle- 
ment,  secreting,  or  making  away  with,  of  the  goods,  by  the 
master  or  mariners,  to  whatever  amount  the  value  might 
be  (a). 

It  is  not,  however,  a  necessary  consequence  that,  because 
the  owner  is  liable  in  such  a  case,  therefore  the  assurer  must 
be  discharged,  especially  as  the  underwriter  undertakes,  by 
the  terms  of  the  policy,  to  answer  for  the  barratry  of  the 
master  and  mariners. 

Roccus  is  of  opinion  that,  when  a  theft  is  committed  oi^ 
board  the  ship,  and  some  goods  have  been  stolen,  then  tb^ 
insurers  are  not  bound,  because  the  owner  of  the  goods,  9^ 
much  as  in  him  lies,  is  obliged  to  take  care  of  them ;  and  ^^ 
they  were  stolen  while  in  the  vessel,  this  cannot  be  called  ^^ 
accident,  but  has  happened  through  the  negligence  of  tbo^^ 
who  did  not  take  proper  care  of  them.     He  adds,  thattl^^^ 
master  or  owner  being  liable  is  an  additional  reason,  becau^^ 
the  master  of  the  ship  is  held  liable  for  thefts  committer-^ 
therein :  as,  by  receiving  the  goods  on  board,  he  enters  inl 
a  tacit  agreement  to  deliver  them  safe  and  whole  (6). 

Mr.  J.  Park^  in  his  Treatise  (c)  (from  which  this  is  taken^ 
says  that  Roccuis  reasoning  upon  this  subject  is  by  no 
conclusive  as  to  English  insurances,  on  account  of  the  exprei^ 
terms  of  the  contract. 

The  underwriter,  however,  is,  of  course,  liable  for  a  ro^"^ 
bery  of  the  goods  from  without :  as  thieves  are  a  **  peri 
expressly  insured  against,  Harford  v.  Maynard  (cQ. 


(a)  By  a  sabsequent  act,  26  Greo. 
3,  c.  86,  the  owner's  responsibility 
is  limited  to  the  valae  of  ship  and 
freight  even  in  cases  of  external 
robbery,  without  the  privity  of  the 
masters  or  mariners,  and  by  the 
second  section  owners  are  wholly 
exempted  from  any  loss  occasioned 
by^fire."  Andby63Geo.3,c.l59, 


this  limitation  of  the  responsibi — S 
of  shipowners  has  been  still  fart-— ^< 
extended.  Wilson  v,  Dickson,  ^^  ^ 
&  A.  and  Abbott  onShip.  6th  ^^t. 
349. 

(6)  Roccus  de  Assecur.  Not.  42. 

(c)  Park  Ins.  p.  36. 

(cQ  Before   Lord    Mansfield    at 
Guild.  HU.  Vac.  1785.  P^Ins.^- 
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Having  considered  the  law  of  capture  by  the  enemy,  Restrtints  and 
as  it  is  applicable  to  the  law  of  marine  insurances,  we  princes,  &.c. 
m  proceed  to  consider  the  remaining  part  of  the  sen- 
which  is  the  head  of  the  present  section,  and  which 
ises,  by  the  express  contract  of  the  assurer,  the  risk 
I  loss  and  damage  arising  to  the  assured  by  the  arrests, 
nts,  and  detainments  of  all  kings,  princes,  and  people, 
t  nation,  condition,  or  quality  whatsoever." 

words  of  this  sentence  are  so  large  and  comprehen-  i.  Opinions  of 
lat  they  can  hardly  fail  to  include  every  case  which  by  ^j^en. 
lity  can  come  under  the  terms  of  it,  and  of  the  nature 
risk  referred  to  by  it. 

learned  Roccus  is  of  opinion,  **  ut  si  merces  captae  a  Roccus. 
ite,  seu  judice  justitiam  administrante  in  illo  loco,  aut 
ilo,  aut  ab  alia  qu&cunque  person^  per  vim,  absque 
iolutione,  tenentur  assecuratores  solvere  aestimationem 
s  mercium,  facta  prius  per  dominos  mercium  cessione 
eficium  assecuratorum  pro  recuperandis  illis  mercibus, 
tio  ipsorum  a  capientibus  "  (a). 

in  another  place  he  says,  "  Regis  et  principis  factum 
Qeratur  inter  casus  fortuitos :  ideo  si  rex  et  princeps 
nt  navem  oneratam  frumento  ex  causa  penuriae, 
pter  navis  non  potuerit  frumenta  asportare  ad  locum 
tum,  tenentur  assecuratores  "  (6). 

yne  lays  the  law  down  '*  that  assurers  are  liable  for  all  Malync. 
by  arrests,  detainments,  &c.,  happening  both  in  time 

and  in  peace,  committed  by  the  public  authority  of 

Lord  Mansfield  said,  in  the  case  of  Goss  v.  Withers,  {d)  Lord  Mans- 

the  assured  may  abandon  in  case  merely  of  an  arrest    ^  ' 

)argo  by  a  prince,  not  an  enemy :  and,  consequently, 

n  arrest  is  a  loss  within  the  meaning  of  the  word 

tion.' " 

le  case  of  Nesbiti  v.  Lushington  (e),  the  question  arose 

oc.  de  Assec.  Not.  54.  (<Q  2  Burr.  696. 

►.  Not.  65.  (f)  4  T.  R.  783. 

alyne,  110. 
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What  the  word  what  the  word  "people"  in  this  clause  of  the  policy  meant 

"people"  in  ,   .  .1 

thiscluue        The  declaration  claimed  a  loss  of  corn  occasioned  by  the 
unlawful  arrest,  restraint,  and  detention  of  people  to  the 
plaintiffs  unknown.     The  facts  were,  that  the  ship  beiog 
forced  into  Ely  Harbour^  in  Ireland^  and  a  great  scarcity  of 
corn  happening  to  be  there  at  that  time,  the  people  came  on 
board  in  a  tumultuous  manner,  took  the  government  of  the 
vessel  from  the  captain  and  crew,  weighed  her  anchor,  by 
which  she  drove  upon  a  reef  of  rocks,  and  would  not  leave  ber# 
till  they  had  compelled  the  captain  to  sell  almost  the  whole  o* 
the  corn  considerably  below  its  invoice  price.     The  wor^ 
''  people,**  it  was  contended  at  the  Bar,  meant  individuals  C^^ 
a  nation  as  opposed  to  magistrates  or  rulers.     Lord  AimyxF^* 
says,  '*  that  which  happened  in  this  case,  does  not  fall  withl^^^ 
the  meaning  of 'arrests,  restraints,  and  detainments  of  king^^' 
princes,  and  people.'  The  meaning  of  the  word '  people*  maj 
be  discovered  here  by  the  accompanying  words,  [^^dtwr 
sociis,)  it  means  the  ruling  power  of  the  country." 

As  distinct  Mr.  Justice  BuUer. — "  I  cannot  agree  with  the  construe 

wrongful  act  of  *'^"  P"^  **  ^^®  ^®^  ^P^"^  ^^®  word  'people;'  it  means 
*"^T*^°^*J**°  supreme  power;  the  power  of  the  country,  whatever.it  ma; 
under  the         be.    This  appears  clear  from  another  part  of  the  policy ;  fb* 
rovers,  imd     '  where  the  underwriters  insure  against  the  wrongful  acts  o 
thieves."  individuals,  they  describe  them  by  the  names  of  '  pirates  ^ 

rovers,  thieves,'  (a)  then,  having  stated  all  the  individiua-^ 
persons,  against  whose  acta    they  engage,    they  mentioif^ 
other  risks,  *  those  occasioned  by  the  acts  of  kings,  prinoen^ 
and  people,  of  what  nation,  condition,  or  quali^  whataoe?er«' 
Those  words,  therefore,  must  apply  to  nations  in  ihax 
collective  capacity/* 
2.  What  is  an       Secondly,  we  will  consider  what  is  called  an  embargo  t 
embaigo.  ^^  embargo  is  an  arrest  laid  on  ships  or  merchandise  bv 

public  authority,  or  a  prohibition  of  state  commonly  issued 
to  prevent  foreign  ships  from  putting  to  sea  in  time  of  war, 
and  sometimes  also  to  exclude  them  from  entering  oor 
ports.  (6) 

(a)  See  ante,  p.  303.  {b)  Lex  Merc.  red.  4th  edit.  260. 


SECT.  XII.]    Men-of-War^  Enemies^  Pirates^  S/'c.  307 

This  tenn  has  also  a  more  extensive  signification,  for  Grotiusdc 
ships  are  frequently  detained  by  a  prince  to  serve  him  in  an  And  Black. 
expedition,  and  for  this  end  have  their  loading  taken  out,      "*™^ 
without  any  regard  to  the  colours  they  bear,  or  the  princes 
to  whose  subjects  they  belong.  The  legality  of  such  measures 
has  been  doubted  by  some,  but  it  is  certainly  conformable  to 
the  law  of  nations,  for  a  prince  in  distress  to  make  use  of 
whatever  vessels  he  finds  in  his  ports,  that  may  contribute  to 
the  success  of  his  enterprize.  {a) 

An  embargo  laid  on  shipping  in  the  ports  of  Great  Britain^  An  embarfro 
by  proclamation,  in  time  of  war  is  strictly  legal,  and  will  be  ^L  ;„  the  ^ 
equally  binding  as  an  act  of  Parliament,  because  a  proclama-  6^'^°^-^*' 
tion  is  founded  on  a  prior  law,  viz.; — that  the  king  may  time  of  war 
prohibit  any  of  his  subjects  from  leaving  the  realm.  damation. 

But  in  times  of  peace,  the  power  of  the  king  of  Great  But  not  in 
Britain  to  lay  such  restraints  is  doubtful ;  and,  therefore,  ™^  ^  ip^ce, 
where  such  a  proclamation  issued  in  the  year  1766,  against 
the  words  of  a  statute  then  in  force,  though  absolutely 
necessary  for  the  prevention  of  a  dearth  in  this  country, 
it  was  thought  prudent  to  procure  an  act  of  the  Legislature 
to  indemnify  those  who  advised,  or  who  acted  under  that 
proclamation  (6). 

That  well  informed  merchant,  Magens^  says,  "  that  in  case  Ma^nn 
of  detention  by  a  foreign  power,  which  in  time  of  peace  may 
have  seized  a  neutral  vessel  at  sea,  and  carried  it  into  port 
to  be  searched  for  an  enemy's  property,  all  the  charges  con- 
sequent thereon,  must  be  borne  by  the  underwriter;  and 
whatever  costs  may  arise  from  an  improper  detention  must 
always  fall  upon  him'*  (c). 

And  in  the  case  of  Salouci  v.  Johnson  {d)^  which  was  an  If  a  neutral 
insurance  on  the  ship  Thetis  ^  a  neutral  ship;  and  upon  the  L  a  foreign 
trial  a  special  case  was  reserved  for  the  opinion  of  the  Court,  ^^^^'f^    n*^' 
consisting  of  JVilles,  Ashurst,  and  BuUer,  Justices,  in  the  to  he  searched 
absence  of  Lord  Mansfield^  stating  that  the  plaintiffs  were  property,  all 
Tuscan  subjects,  resident  at  Leghorn,  sole  owners  of  the  ship 

id)  Grot,  de  Jure  Belli,  2.  cap.  2,         (c)  1  Map^ens,  67 > 
8.  10 ;  1  Black.  Com.  270.  (d)  B.  R.  Hil.  25  Geo.  3.    Park 

(6)  Geo.  3,  c.  7.  Park  Ids.  169.       Ins.  169. 
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charges  arttin^  Thetis,  which  sailed  from  Leghorn,  and  was  captured  by  a 

out  of  too  in* 

proper  deten*  Spanish  ship  off  the  coast  of  Barbary,  with  neutral  goods  on 
bornrbjtbe  ^^rd,  consigned  to  London.  She  was  condemned  as  a  prize 
tinderwnten.  ju  jjjg  Court  of  Vice  Admiralty  in  Spain,  which  sentence  was 
reversed ;  but  upon  another  appeal  to  a  superior  Court,  the 
latter  sentence  was  also  reversed,  and  the  former  confirmed. 
The  grounds  of  condemnation  were  two :  Ist,  That  the  ship 
Thetis  refused  to  be  searched,  and  resisted  with  force,  having 
fired  at  the  Spanish  ship.  2ndly,  That  she  had  no  charter- 
party  on  board.  The  captain  of  the  Thetis  answered  these 
two  grounds :  1st,  That  he  resisted  and  fired,  because  the 
Spaniard  hailed  him  under  false  colours.  2ndly,  That  he 
had  taken  the  goods  on  board  by  the  piece,  and  had  not 
freighted  his  ship  to  any  individual ;  in  which  case  a  manifesto 
was  sufficient  without  a  charter-party.  The  sentence  of  the 
last  Court  of  Appeal,  although  it  condemns,  admits  the 
neutrality,  for  it  states  the  vessel  to  be  ''a  Tuscan  ship.** 
The  last  ground  relative  to  the  charter-party  was  not  insisted 
upon.  Upon  the  other,  the  three  learned  Judges  above 
mentioned  were  of  opinion,  that  a  neutral  ship  is  not  obliged 
to  stop  to  be  searched ;  (a)  that  the  captain  had  not  been 
guilty  of  barratry  ;  that  the  searcher  stops  a  neutral  ship  at 
his  peril ;  that  this  was  to  be  considered  as  a  case  of  improper 
detention,  and  consequently  that  the  plaintiff  upon  this  policy 
was  entitled  to  recover. 
Where  an  In  the  case  of  Green  v.  Young  (6),  which  was  an  action  upon 

SlonaiSp  *  policy  of  insurance:  the  case  appeared  to  be,  that  the 
bythe  ffofers-  assurer  agreed  to  insure  the  ship,  from  her  arrival  at 
Jamaica,  who  in  Jamaica,  during  her  voyage  to  London  :  and  an  embargo 
and  convert^  ^^^  ^^^^  upon  the  ship  by  the  government,  who  afterwards 
tiSp!  Btelt  CJ  *®**®^  ^^^  ^^^P>  converted  her  into  a  fire-ship,  and  offered 
•eemed  to         to  pay  the  owners.     The  question  was,  whether  this  would 

think  the  as* 

rarer  liable.      excuse  the  assurers?     Holt,  C.  J.,  seemed  to  think  that  it 
would  not,  and  that  this  was  within  the  words,  **  detention  of 

(a)  This  opinion  of  the  learned         (b)  2  Lord  Raymond,  840 ;  2 
Judges  does  not  seem  to  be  well-      Salk.  444. 
founded  :  past. 
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princes,'*  ftc,  but  he  gave  no  absolute  opinion,  the  cause 
having  been  referred  to  three  of  the  jury. 

Upon  this  cascj  Mr.  J.  Park,  in  his  Treatise  (a),  observesy 

*'  that  the  very  general  words  made  use  of  in  policies  go  to 

support  the  idea  of  Lord  Holt,  and  although,  till  lately,  there 

was  no  case  where  this  point  was  expressly  considered,  yet  it 

seems  to  have  been  taken  as  settled  in  many  cases  which  have 

come  before  the  Court."     One  instance,  immediately  occurs 

in  the  case,  which  was  mentioned  in  a  previous  part  of  this 

Treatise,  viz.  the  case  of  Robertson  v.  Ewer  (6).  There,  an 

embargo  had  been  laid  on  all  shipping  at  Barbadoes,  and 

there  was  no  doubt  that  the  assurer  was  liable  to  any  loss 

which  might  have  been  sustained  by  such  detention,  if  the 

provisions  and  wages  had  been  insured  as  well  as  the  ship. 

The  ship  was  safe,  and  the  Court  said  they  could  only  look 

to  the  subject  of  insurance. 

In  France  it  is  declared,  "  that  if  any  ship  be  stopped  by 
our  orders  in  any  of  the  ports  of  our  kingdom  before  the 
voyage  begun,  the  assured  shall  not  on  account  of  this 
detention,  abandon  or  cede  their  effects  to  the  assurers"  (c). 

A  similar  regulation  is  to  be  found  in  Bilboa,  namely, 
"that  if  any  ship  or  ships  insured  with  or  without  goods, 
shall  be  detained  by  his  Majesty's  order  in  the  ports  of  these 
kingdoms  of  Spaing  before  the  coq^mencement  of  the  voyage 
she  is  bound  on,  it  shall  be  adjudged  that  no  cession  can 
be  made  of  them,  but  rather  the  insurance  ought  to  be  held 
nuir  (rf). 

"  If  these  ordinances,"  says  Mr.  Justice  Park  (e),  "  when 
they  use  the  words  '  commencement  of  the  voyage,'  mean 
commencement  of  the  risk  insured,  they  agree  with  the 
laws  of  England  {/);  because  the  underwriter  can  never  be 

(a)  Park  Ins.  17 1>  day  the  ship  sails,  unless  the  parties 

(b)  Ante,  pp.  90,  94.  vary  the  general  rule  by  a  particular 

(c)  2  Magens,  176.  agreement.    See  the  ordinances  in 

(d)  lb.  417.  2  Magens,  168, 169.    See  Pothier's 

(e)  Page  172.  Traits  du  Contrat  d* Assurance,  c.  1 , 
{/)  Tlie  French  policies  on  the  s.  2,  art.  2. 

•hip  always  attach  only  from  the 
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answerable  for  anything  happening  before  that  period :  but 
when  the  risk  insured  is  '  at  and  from/  if  the  ship  be 
detained  in  the  loading  port,  by  order  of  the  state,  before 
her  departure  for  the  voyage,  but  after  the  risk  commenced^ 
the  insurer  by  our  law  is  liable  for  the  damages  occasioned 
by  such  detention,  as  the  words  in  the  policy  do  in  themselvea 
import  no  restriction  to  restraints  and  embargoes  by  foreign 
or  hostile  powers  only.** 
A  neutral  ship       This  question  came  on  in  the  case  ofRotch  ▼•  Edie  (a),  for 

and  atom  are 

insnred**at  Consideration  in  the  Court  of  King's  Bench;  and  it  was 
enemj*t  por^  Unanimously  decided  in  favour  of  the  assured  after  two 
S*tiic°*'wd^^  arguments  at  the  Bar.  But  the  learned  Judges  desired  it 
by  the  enemy,    not  to  be   Considered   as  deciding   upon  the  effect  of  an 

The  assured  ,  i*ii  i-ii« 

abandon     embargo  laid  on  by  our  own  sovereign  upon  ships  loading 


ma' 


rtouOlSw^ *^  *" ^^^^ country.  The  question  came  before  the  Court  upon  a 
special  case  reserved  for  its  opinion,  upon  the  trial  of  an 
action  on  a  policy  of  insurance  on  three  ships,  Adelaide, 
Adele  and  Victor,  their  stores,  boats  and  fishing  materials, 
&c.  upon  two  of  them  at  and  from  U Orient,  and  upon  the 
third,  at  and  from  and  after  her  arrival  at  L'Orient,  and  on 
all  of  them,  *^  to  all  ports,  seas  and  places  whatsoever,  beyond 
and  on  this  side  the  Capes  of  Good  Hope  and  Horn,  on  the 
southern  whale  and  seal  fishery  and  trade,  and  until  the 
ship's  arrival  back  at  L*Orient.**  The  loss  is  stated  by  the 
declaration  to  have  happened  by  the  ships  and  their  stores 
and  provisions  being,  by  authority  of  certain  persons  exer- 
cising the  powers  of  government  in  France,  at  Port  Louis 
with  respect  to  one,  and  at  L* Orient  with  respect  to  the  two 
others,  arrested  and  restrained  from  further  prosecuting 
their  voyages,  and  that  they  had  thence  hitherto  been 
prevented  and  restrained  therefrom  under  and  by  virtue 
of  such  restraint.  The  case  stated  that  the  ship  Adelaide 
sailed  from  the  port  of  VOrient  on  the  voyage  insured,  but 
was  obliged  to  put  buck  by  stress  of  weather  into  Port  Louis; 
and  whilst  she  lay  there,  and  the  ships  Adele  and    Victor 

(a)  CT.  tt.Jl3. 
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were  preparing  for  the  voyages  in  the  policies  mentioned, 
and  before  the  necessary  passports  and  clearances  could  be 
obtained,  on  the  5th  February y  1793,  an  embargo  was  laid 
on  all  vessels  in  those  ports.  That  the  Adelaide  was  brought 
back  to  UOriefUy  and  the  perishable  stores  of  all  the  three 
t  ships  sold ;  and  the  said  three  vessels  with  the  rest  of  the 
stores  now  remain  at  V  Orient ^  under  the  embargo,  which 
has  continued  ever  since  on  all  ships  destined  on  long  voyages; 
and  none- have  since  been  permitted  to  sail,  except  those  in 
government  service  or  upon  short  coasting  voyages.  The 
Adele  and  Victor  had  entered  outwards  upon  the  voyages 
insured,  when  the  embargo  came ;  and  that  alone  prevented 
the  ships  from  sailing.  Notice  of  abandonment  was  given 
to  the  underwriters  on  the  27th  February ^  1793,  and  a  total 
loss  claimed ;  and  the  like  notice  and  claim  were  repeated 
yxi  August,  1793. 

Lord  Kenyan, — "  I  have  looked  into  all  the  cases  which 
have  been  cited,  and  I  have  also  considered  the  passages 
collected  from  foreign  writers,  and  the  most  respectable  of 
them  seem  to  me  to  coincide  with  the  construction  which  an 
English  court  of  justice  would  put  upon  such  an  instrument 
^  the  present.     This  plaintiff  is  under  no  disability  to  sue, 
and  the  defendant  has  entered  into  an  engagement  to  indem- 
nify him  against  arrests,  restraints,  and  detainments  of  all 
lings,  princes,  and  people,  of  what  nation,   condition,   or 
quality  soever.     By  this  peril,  the  ship  has  been  detained 
near  three  years,  and  the  voyage  is  defeated;  but  the  plaintiff 
is  to  be  told  this  is  not  a  loss  within  the  policy.     No  common 
man  reading  the  words  of  the  policy  could  doubt  upon  the 
question :  and  it  is  by  artificial  reasoning  only,  collected  by 
great  reading  upon  foreign  authors,  that  his  claim  can  be 
repelled.     But  in  truth,  when  examined,  the  research  turns 
out  to  be  all  one  way,  and  that  is  in  favour  of  the  plaintiff. 
Roccusy  he  Guidon,  Green  v.  Young,  from  Lord  Raymond, 
are  all  one  way:  and  although   Lord  Holt  is   said   not  to 
have  given  an  absolute  opinion,  everything  that  fell  in  judg" 
ment  from  that  great  man  is  deserving  of  the  highest  attention* 
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Lord  Mansfield,  too  has  given  an  opinion  upon  tbe 
point  (a) ;  and  when  to  this  current  of  authorities  we  adc 
words  of  the  policy  itself,  it  is  perfectly  clear.  Suppose 
had  been  declared^  and  the  ship  had  been  detained  in 
as  a  prize,  could  there  have  been  a  doubt  ?  and  I  can  « 
difference  between  the  cases." 

The  other  Judges  delivered  their  opinions  seriatim, 
curring  unanimously  with  his  Lordship;  and  there 
judgment  for  the  plaintiiT. 
Tbe  efiect  of  **  In  deciding  the  above  case/'  says  Mr.  J.  Park,  at  p. 
Ui/bTtl^  of  his  Treatise, "  the  learned  Judges  expressly  declined  g 
f^ernment  of  ^^  opinion  upon  the  effect  of  an  embargo  laid  by  the  go 
a  ship  insured    ment  of  this  country  upon  a  ship  insured  here.     The  ci 

Green  v.  Young,  above  stated,  was  indeed  an  embarg 

the  British  government.     The  very  point  arose,  and 

on  for  argument  upon  a  special  case  in  a  cause  of  Bich 

Agar  (6).    But  it  not  being  stated  whether  the  abandon 

was  made  in  a  reasonable  time,  and  the  Court  inclinii 

think  the  abandonment  should  be  in  the  first  instance, 

sent  the  case  back  for  the  jury  to  find  that  fact :  and 

the  second  trial  the  jury,  having  found  that  the  abandon 

was  not  made  in  due  time,  gave  a  general  verdict  fo 

defendant;  and  the  main  question  respecting  the  emi 

was  not  decided.     But  during  the  late  war  in  Euroj 

A  British  mer-  became  necessary  for  the  Courts  to  decide  this  question 

answerable  for  in  Touteng  v.  Hubbard  (c),  where  the  point  arose  u] 

*^h*^!f^       charter-party,  Lord  Alvanley,  referring  to  the  above  a 

happen  to  a       Bischoffv.  Agar,  declared  it  to  be  the  opinion  of  the  y 

reaKm  of  an      Court,  that  a  British  merchant  is  not  liable  to  answer  fo 

on  by  the**       damages  which  the  owner  of  a   foreign  vessel  may  si 

British  govern-  f^Qm  ^i,  embar&ro  laid  bv  the  British  government  on  fc 

ment.  °  "        ^  ° 

ships,  in  the  nature  of  reprisals  and  partial  hostility, 
his  Lordship  goes  on  to  declare  it  to  be  the  opinion  of 
self  and  his  brethren,  that  an  insurance  for  the  benefii 


(a)  2  Burr.  696,  and  ante.  (c)  3  Bos.  &  Pull.  291 . 

(6)  In  East.  Term,  1797. 
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foreigner,  against  the  effects  of  such  an  embargo  as  tliat  in 
question,  which  was  an  embargo  by  the  British  government 
upon  all  Swedish  vessels),  would  be  illegal.     And  a  distinc- 
tion was  taken  between  such  a  case  and  that  of  Green  v. 
Yotmg  (a),   which   was  a    question    between    two  British 
•ubjects." 

And  in  a  case  of  Page  ▼•  Thompson  {b),  at  Nisi  Prius, 
before  Lord  EUenbarough,  bis  Lordship  was  of  opinion, 
where  the  assured  was  a  subject  of  the  country,  he  might 
'^cover  against  a  British  underwriter  for  the  loss  sustained 
^  the  detention  of  the  British  government,  that  being 
^tally  different  from  the  case  of  a  foreign  assured;  for 
^^ongst  our  own  subjects,  whether  the  plaintiff*  or  defendant 
*>i9tain  the  loss,  it  cannot  prejudice  the  general  interests  of 
lJ>e  country. 

Sabsequently,  however,  this  question  was  decided  by  the 
Court  of  King's  Bench,  in  the  case  of  Conway  v.  Gray  (c), 
V^  the  principle,  that  every  man  is  a  party  to  the  public 
^ioritaiive  acts  of  his  own  government;    and  on   that 
account  is  as  much  incapacitated  from  making  the  conse- 
quences of  an  act  of  his  own  state  the  foundation  of  a  claim 
^  indemnity  upon  a  British  subject  in  a  British  Court  of 
J^'tice,  as  he  would  be  if  such  act  had  been  done  imme- 
diately and  individually  by  such  foreign  subject  himself. — 
^rd  EUenbarough,  in  delivering  this  judgment,  founded 
^^^self  chiefly  on  the  doctrine   contained  in  the  case  of 
^Weng  ▼.  Hubbard  {d).   After  quoting  that  case,  his  Lord- 
*^ip  said,  where  an  embargo  is  laid  on,  it  has  virtually  the 
^^icurrence  and  consent  of  aU  the  subjects  of  the  country, 
^d,  amongst  the  rest,  the  concurrence  and  consent  of  the 
^^iired ;  the  assured,  therefore,  have  joined  in  a  resolution, 
^«t  the  ship  shall  not  be  allowed  to  sail,  but  shall  remain  in 
^^^;  and  is  it  possible  for  them  afterwards  to  make  their  not 


Where  the  as 
tured  18  a  tub* 
ject  of  this 
country  he  ma; 
recover  agains 
a  British 
underwriter, 
for  a  loss 
arising  out  of 
a  detention  bj 
the  British 
goremment. 


Every  man  is  \ 
party  to  the 
pubhc  acts  of 
his  own 
government, 
and  cannot 
make  the  con- 
sequences of 
such  acts  the 
foundation  of  i 
claim  to 
indemnity. 


<•)  AMi€,  308. 

(6)  Sittings  after  Hil.  1804,  at 
^^^^uldhall.  Tlie  same  |>oint  was 
^^^^W  by  bii  Lordship  in  Visger  r. 


Prescott,   with  respect  to  neutral 
property.     5  Esp.  184. 

(c)  10  East,  536. 

{d)  3  Bob.  &  Pull.  291. 
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Where  a  policy 
was  made  after 
the  declaration 
of  war  by 
America,  bat 
before  it  was 
known  in 
England,  and 
in  which  it  was 
not  stated  in 
the  policy,  nor 
communicated 
to  the  under- 
writer that  the 
assured  were 
American  sub* 
jects,  and  the 
ship  was  seised 
by  the  Ame- 
rican govern- 
ment.    Held 
the  assured 
could  not 
recover. 


sailing  the  foundation  of  an  action  ?  Where  the  insured  and 
insurer  are  the  subjects  of  the  same  state,  the  case  will  stand 
upon  very  different  grounds  of  consideration  (a). 

So  where,  in  the  case  of  Campbell  v.  Innes  (b\  a  policy  was 
effected  on  a  ship  from  London  to  America^  against  all  risks, 
American  capture  or  seizure  included ;  at  the  trial  before 
Abbott^  C.  J.,  it  appeared  that  the  ship  and  goods  in  question 
belonged  to  Messrs.  Levy  and  Gomez,  who  were  AmericoM 
subjects;  the  ship  sailed  on  her  voyage  laden  with  British 
goods,  and  on  her  arrival  in  Virginia  she  was  seized  by  the 
collector  of  the  customs,  and  prosecuted  by  the  government 
for  the  breach  of  the  non-importation  act.   The  assured  aban- 
doned to  the  underwriter.     It  appeared  also,  that  war  was 
declared  by  the  American  government  before  the  ship  sailed 
from  England,  but  that  fact  was  not  known  in  England  till  after 
her  departure.   Abbott,  C.  J.,  was  of  opinion  that  as  the  ship 
was  seized  by  the  American  government,  on  account  of  the  war 
with  America,  and  as  the  assured  were  American  subjects, 
which  circumstance  was  not  stated  on  the  face  of  the  policy, 
and  did  not  appear  to  be  known  to  the  underwriter  when  he 
subscribed  the  policy,  the  plaintiffs  were  not  entitled  to  re- 
cover.  Upon  a  motion  for  a  new  trial,  Abbott,  C.  J.,  said, "  In 
this  case  the  policy  did  not  show  that  the  property  belonged 
to  American  subjects,  nor  did  it  appear  at  the  trial  that  the 
underwriter  was  acquainted  with  the  fact.  Now  an  American 
subject  to  whom  a  ship  and  goods  are  consigned  in  America, 
if  he  knows  he  is  insured  against  a  loss  of  this  description, 
may  not  only  omit  to  take  proper  means  for  preventing  this 
loss,  but  may  possibly  facilitate  it  by  giving  information  to  his 
own  government  upon  the  subject.  I  think  that  that  is  a  risk 
which  the  underwriter  ought  to  know  before  he  subscribes 
the  policy." 

If  a  ship  sail  for  a  port,  after  a  notification  of  a  blockade, 


(a)  In  Simeon  v.  Bazett,  2  M.  ^ 
S.  94,  it  was  held  that  the  aasiired 
may  recover  a  loss  occasioned  by 
the  act  of  his  own  government,  if 


the  underwriters  knew  they  were 
insurini?  against  such  acts. 
ih)  4  B.  &  A.  423. 
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^vithin  the  knowledge  of  the  assured,  or  the  master  of  the 

ship,  the  voyage  would  be  illegal  and  the  insurance  void,  and 

the  act  of  sailing  under  such  circumstances,  constitutes  the 

oflfeace,  it  being  an  attempt  to  break  a  blockaded  port.    But  Bj  the  law  of 

although,  by  the  law  of  nations,  the  blockading  country  may  ficationof  a' 

he  allowed  to  consider  its  notification  of  a  blockade  as  notice  ti<»  todUhlT 

thereof  to  all  the  subjects  of  the  nation  to  which  the  notifi-  "w^jects  of  the 

"  nation  to  which 

ca.tion  has  been  made,  for  it  cannot  be  expected  that  the  the  notification 
hlcckading  nation  should  be  able  or  required  to  prove  actual  Bat  in  cases  of 
knowledge  in  the  master  of  every  vessel  of  the  other  country,  J^IJJJJJ?^  # 
yet  such  a  rule  (though  even  on  the  questions  of  the  right  of  the  fact  must 

^  •  I  «  •  i*    ft^  •  ^  proved  in 

^^^pture  between  the  subjects  of  difierent  states,  it  appears  the  assured. 
^o  be  open  to  some  qualification  and  relaxation  for  the  fur- 
therance of  justice  and  the   benefit  of  commerce,  as,  for 
instance,  where  ships  have  been  allowed  to  clear  out  con- 
ditionally for  the  blockaded   port  on  the  supposition  that 
^^fore  the  arrival,  a  relaxation  may  have  taken  place,)  (a)  it 
^^  been  held,  cannot  be  applied  with  the  same  strictness  to 
^e  contract  of  insurance,  but  that  knowledge  of  the  fac^ 
^ii8t  be,  in  general,  proved  in  the  assured.    This  rule  was 
*^M  down  by  the  Court  of  King's  Bench,  in   the  case  of 
^arrait  v.  WUe  {b). 

h  was  an  action  on  a  policy  of  assurance  on  goods  ^'  at  and   in  a  poiicj  of 
f^m  Liverpool  to  Buenos  Ayres^    It  appeared  that  the  J^^l^i^T 
^««8el  sailed  from  Liverpool  on  the  4th  of  February,  1826,  blockaded  port, 
^  having  met  with  bad  weather,  and  sustained  injury,  put  saOed  from  Li- 
^^0  Lockindale,  one  of  the  western  islands  of  Scotland,  on  T^Swe,  before 
the  19th  of  February,  to  repair  the  damage,  and  sailed  J^^  ^^td^in 
tbence  on  the  12th  of  March;  it  also  appeared  that  some  of  this  country, 

I  .  .  but  afterwards 

tne  crew  having  deserted  at  Lockindale,  the  master  went  to  put  into  ano- 
Greenock  to  procure  some  other  men  and  was  absent  five  kii^Som  after' 
days.    The  ship  arrived  off  Monte  Video  in  May,  and  was  "^i'JbdTie^ 
there  taken  by  the  squadron  stationed  for  the  blockade  of  ^e  London, 
Buenos  Ayres,  and  carried  into  Rio  Janeiro,  where  the  cargo  when  it  might 

be  known 
(a)  See  the  cases  of  the  Nep-      The  Shepherdess,  5  Rob.  A.  R.  262. 
tonus,  2  Rob.  A.  R.  110,  and  of         (6)  9  B.  &  C.  712. 
the  Adelaide,  2  Rob.  A.  R.  112  (u). 
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there.    The      was  taken  out  and  put  into  government  stores.     Notice  of 

jurv  foand  that  /  *.  t 

the'  capuin  did  abandonment  was  given  and  refused.    It  was  proved  that  toe 
Uiebimla'de.     blockade   of   Bucnos  Ayres  was   notified   in    the  Lonim 

klowl!!d?e*Sf  ^^*^''^»  ^"  *^®  ^^^^  ^f  February,  and  that  the  insurance 
the  captain  wu  was  made  on  the  22nd  of  that  month.  The  captain  wtf 
iomed.  on  the  not  examined.  The  mate  denied  any  knowledge  by  himself 
^i^'to?*'  and,  as  far  as  he  knew,  by  the  captain,  of  the  existing 
atatc  is  notice  blockade,  till  the  ship  came  up  to  the  blockading  squadron 
jects,  but  that  by  night  The  captain,  on  observing  a  number  of  shipa 
tion*of  facT**  together,  dropped  anchor  and  waited  till  daylight  for  further 
properly  left  to  information,  when  the  ship  was  seized.     Lord  Tenterdenle^ 

the  jury.  '  * 

it  to  the  jury  as  a  question  of  fact,  whether  the  master  wa* 
informed  of  the  blockade  before  he  sailed  irom  Lochindd^* 
The  jury  found  he  was  not,  and  the  plaintiff  had  a  verdict* 
A  rule  nisi  was  obtained  for  a  new  trial,  on  the  ground  that 
the  voyage  being  to  a  blockaded  port  was  illegal,  and  tlia^ 
the  notice  of  the  blockade  in  the  Gazette  was  notice  to  all 
the   king's   subjects.     The  judgment   of   the   Court,  afte^" 
taking  time  to  consider,  was  delivered  by  Lord  Tenterdem^ 
C.  J. — "  At  the  trial  it  was  contended  on  the  behalf  of  the 
defendant,  and  again  on  motion  for  a  new  trial,  that  the 
voyage,  being  to  a  blockaded  port  was  illegal,  and  the  policy 
void.     It  was  further  contended,  that  as  the  master  was  at 
Lockindale,  and  Greenock  after  the  time  when  the  intelli- 
gence of  the  notification  of  the  blockade  might  have  arrived 
and  must  be  supposed  to  have  arrived  at  those  places,  the 
policy  was  avoided  by  the  attempt  to  break  the  blockade. 
We  think  it  cannot  be  said  that  this  voyage  was  illegal  in 
its  commencement,  because  the  voyage  began  by  the  ship^s 
departure  from  Liverpool,  which  was  before  the  publication 
of  the  Gazette.     And  although  the  blockading  nation  may, 
by  the  law  of  nations,  be  allowed  to  consider  its  notification 
of  a  blockade,  as  notice  thereof  to  all  the  subjects  of  the 
nation  to  which  the  notification  has  been  given,  fur  it  cannot 
be  expected  that  the  blockading  nation  should  be  able  or 
required  to  prove  actual  knowledge  in  the  master  of  every 
vessel  of  the  other  country,  yet  such  a  rule  allowing  it  to 
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prevail  to  the  supposed  extent  (though  it  appears  probably 
to  be  open  to  some  qualifications  and  relaxation  for  the  fur- 
therance of  justice  and  the  benefit  of  commerce,)  cannot,  in 
our  opinion,  be  applied  to  the  case  of  insurance.  And  if  the 
possibility,  or  even  probability  of  actual  knowledge,  should 
be  considered  as  legal  proof  of  the  fact  of  actual  knowledge, 
Hi  K  presumptio  juris  et  dejure,  the  presumption  might,  in 
some  cases,  be  contrary  to  the  fact,  and  such  a  rule  might 
work  injustice.  We,  therefore,  think  that  such  a  rule  cannot 
be  established  as  a  rule  of  insurance  law,  but  that  know- 
ledge, like  other  matters,  must  become  a  question  of  fact  for 
the  decision  and  judgment  of  a  jury.  The  probability  of 
actual  knowledge,  upon  consideration  of  time,  place,  the 
opportunities  of  testimony,  and  other  circumstances,  may,  in 
Bome  instances,  be  so  strong  and  cogent  as  to  cast  the  proof 
of  ignorance  on  the  other  side  in  the  opinion  of  the  jury,  and 
iu  the  absence  of  such  proof  of  ignorance,  to  lead  them  to 
infer  knowledge ;  but  still  we  think  the  inference  properly 
belongs  to  them.  In  the  case  now  before  the  Court,  if  the 
jury  had  drawn  the  inference,  we  are  not  prepared  to  say 
they  would  have  done  wrong,  neither  can  we  say  that  they 
did  wrong  in  declining  to  draw  that  inference ;  and,  there- 
fore, we  cannot  set  aside  their  verdict,  and  the  rule  for  a  new 
trial  must  be  discharged. 

So  in  another  case  of  Naylor  and  Others  ▼.  Taylor  (a),  on  a  A  resiel  may 
policy  of  insurance,  dated  6th  o(  March,  1826,  on  goods,  by  ^^^^'n*^ 
the  ship  Monarchy  "at  and  for  Liverpool  to  any  port  or  place  T^f*^^^^ 
in  the  river  Plata,  with  liberty,  in  the  event  of  a  blockade  or  without  con- 
being  ordered  off  the  river  Plata,  to  proceed  to  any  other  uJir^of'nationi, 
port,  and  there  wait  or  discharge."    The  loss  was  averred  to  o^jn^*^/*"'^'**^ 
have  been  by  capture.     At  the  trial  before  Lord  Tenterden,  whether  the 

blockade  oon- 

C.  J.,  it  appeared  that  the  ship  sailed  (rom  Liverpool,  on  the  tinued. 
llth  of  March,  1826,  and  was  proceeding  up  the  river  Plata 
:o  Buenos  Ayres,  when  she  met  with  a  Brazilian  frigate, 
>eIow  Monte  Video,  was  detained,  and  sent  into  Monte  Video, 


W  9B.  &C.  718. 
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and«  after  remaining  there  some  time,  was  sent  into  Bi^ 
Janeiro  for  adjudication.  On  her  way  there,  her  master 
crew  rescued  the  vessel  from  the  persons  put  on  board  by 
frigate,  and  brought  her  back  to  Liverpool.  Notice  of  a1 
donment  was  given  but  not  accepted.  The  notification  oi 
blockade  of  the  ports  in  the  river  Plata^  belonging  to  the 
vernment  of  Buenos  Ayres^  by  the  Emperor  of  Z^ra^rtY,  was  | 
lished  in  the  London  Gazette  of  the  18th  o(  February^  1 
It  was  contended,  on  behalf  of  the  defendant,  that  the  vo; 
being  to  a  blockaded  port,  after  notification  of  the  block 
was  illegal  (a).  Lord  Tenterden  left  it  to  the  jury  to 
whether  the  master  intended  to  violate  the  blockade, 
jury  found  that  they  were  not  satisfied  that  the  maste 
tended  to  violate  the  blockade.  And  the  plaintiff  h: 
verdict,  with  liberty  to  move  for  a  new  trial  in  the  event 
the  voyage  was  illegal. 

After  argument  at  the  Bar,  the  judgment  of  the  C 
which  took  time  to  consider,  was  delivered  by  Lord  Te 
deny  C.  J. — ''  On  the  motion  the  cases  of  the  Neptunus 
of  the  Adelaide,  and  of  the  Shepherdess  (6),  were  cited  fc 
defendants,  and  it  was  contended  that  this  was  an  \ 
voyage,  being  to  a  blockaded  port  after  the  notification  c 
blockade.  On  showing  cause,  it  was  further  contende 
behalf  of  the  defendant,  that  admitting  there  was  no  inte 
to  violate  the  blockade,  the  master  should  have  waitc 
adjudication,  and  that  the  rescue  of  the  ship  was  an  act 
trary  to  the  law  of  nations,  and  discharged  the  policy 
that  the  return  to  Liverpool^  instead  of  going  to 
other  port  to  wait  or  discharge,  according  to  the  libei 
the  policy,  discharged  the  policy.  We  think  there 
ground  for  saying,  that  this  voyage,  as  insured,  was  ille< 
its  commencement ;  indeed,  according  to  the  opinion  of 
Stowell,  in  the  case  of  the  Shepherdess  (e),  the  vessel  i 
have  sailed  for  Buenos  Ayres,  without  contravening  th 

(a)  There  was  another  point  on      on  that  subject,  see  post. 
the    question     of    abandonment,  {b)  Before  referred  to,  p.  3 

which  is  referred  to  in  the  section         (c)  5  Rob.  A.  R.  262. 


SECT.  XII.]     Men-of-War,  EneniieSy  Pirates,  Sfc.  319 

of  nations,  provided  it  was  a  part  of  the  original  intention  to 
inquire  as  to  the  continuance  of  the  blockade  at  some  port  of 
the  blockading  country ;  and  in  this  case  inquiry  might  have 
been  made  at  Monte  Video,  or  of  any  of  the  Braziliim  ships 
met  with  in  the  river  Plata,  and  does  not  indicate  any  inten- 
tion to  violate  the  blockade.  It  is  unnecessary  to  deliver  any 
opinion  respecting  the  rescue,  or  of  the  return  to  Liverpool, 
The  late  cases  show,  that  a  mere  loss  of  the  adventure  by  i 

retardation  of  the  voyage,  without  loss  of  the  thing  insured, 
either  by  its  being  actually  taken  from  the  ship  or  spoiled, 
does  not  constitute  a  total  loss  under  a  policy  of  insurance, 
unless  by  the  aid  and  effect  of  abandonment "  (a). 

The  Court  also  held,  in  the  above  case  of  Conway  ▼•  Where  a  con- 
Gray  (6),  that,  where  a  policy  is  made  on  behalf  of  the  con-  ^SS^§,  policy, 
ttgnor,  and  the  conduct  of  the  consignor,  or  of  the  state  to  SJJ^'*^^  JJ2['j^ 
which  he  belongs,  has  taken  away  from  him  the  right  of  ^^  Mtion  has 
enforcing  it  directly  and  effectually  for  his  own  benefit,  the  of  the  right  of 
consignee  is  not  at  liberty  to  apply  it  to  his  interest,  and  h^own^nefiT 
enforce  payment,  as  though  it  had  been  made  on  bis  account.  ^^  consignee 

mt  .  cannot  sue  on 

The  Court  did  not  mean  to  say  that  a  consignee  may  not  snch  his 
insure:  they  only  meant,  as  Lord  Ellenborough  declared, 
that  he  was  so  far  identified  in  interest  and  right  with  his 
consignor  as  not  to  be  able  to  apply  with  effect  to  his  own 
interest,  which  is  derived  from  the  consignor,  an  insurance 
which  was  made  in  order  to  cover  the  interest  of  the  con- 
signor, but  which,  upon  the  principle  already  stated,  cannot 
be  available  for  that  purpose  (e)« 

However,  in  the  case  of  Usparicha  v.  Noble  (d),  it  was  An  alien 
held  that  an  alien  enemy,  in  respect  of  his  birth,  domiciled  in  ^mctllo  the 
this  country,  might  protect  by  insurance  a  shipment  licensed  P^  ^^ 
by  the  Crown,  to  the  enemy's  country.  died  in  this 

The  facts  of  the  case,  in  which  this  point  was  held,  were,  m thetime of 
that  a  native  Spaniard,  domiciled  in  England  in  time  of  war  i|J|^u[rancr^^^ 
between  the  countries,  had  been  licensed  by  the  king  to  ship  ®>^^  ^^  ^ 

(a)  See  as  to  this  point,  post.  P.  316,  ante,  p.  4. 

ib)  10  East,  536.  (d)  13  East,  332. 

Cc)  Wolff  9.  Homcastle,  1  B.  & 
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own  or  hisoor-  goods  in  a  neutral  Tessel  from  Poole  to  Bilboa  or  SatU 

benefit,  a  ship-  The  Tessel,  in  the  course  of  her  voyage,  was  capture 

JJ^^e^Crown    French  privateer  {France  being  a  co-belligerent  with 

to  the  enemy*!  ^mA.  both  nations  having  issued  similar  decrees  against  j 

commerce),  and  condemned  by  a  French  consular  coui 

sitting  in  a  port  of  Spain.    The  Court  of  King's  Bene 

that  they  could,  consistently  with  their  decision  in  C 

V.   Gray,  determine  this   case   in  favour  of  the  as 

whether  for  his  own   benefit    or   of  his   correspon 

though  residing  in  the  enemy's  country ;  for  the  doi 

Spaniard  was  especially  licensed  by  his  Majesty,  1 

purpose  of  the  very  commerce  which  it  was  the  object 

policy  declared  upon  to  insure. 

AplMnti£E;an        Lord  EUenborough  said, — ''The  case  of  Wells  ^ 

of  the  pl»K^  fiaiTM  (a)  establishes  that  a  plaintiff,  an  alien  enemy  in 

tfd^"diei*^'   of  the  place  of  his  birth,  may,  under  similar  circumsta 

here, sue  in  onr  domicile,  be  allowed  to  sue  in  our  Courts.    The  lega 

leffal  result       of  the  license  granted  in  this  case  is,  that  not  only  the 

onij^the^lain.  ^^^*  *^®  person  licensed,  may  sue  in  respect  of  such  li 

tiff,  the  person   commerce  in  our  Courts  of  law,  but  that  the  commerc 

lioensea,  may 

sue,  but  that  is  to  be  regarded  as  legalized  for  all  purposes  of  its  d 

itself  is  to  be  effectual  prosecution.     To  hold  otherwise  would  be  t< 

li^Siedfbran  ^^^  *  proposition  repugnant  to  national  good  faith  i 

purposes  of  iu  honour  of  the  Crown.     The  Crown  may  exempt  any  i 

due  and  effec*  r  ^   i 

toal  proseca-     and  any  branch  of  commerce,  in  its  discretion,  from  t 

abilities  and  forfeitures  arising  out  of  a  state  of  war ; 
license  for  such  purpose  ought  to  receive  the  most 
construction.  To  say  that  the  plaintiff  might  exp< 
goods  specified  in  the  license  from  Great  Britain 
enemy's  country  for  the  benefit  of  himself  or  others  {i 
license  contains  no  restriction  in  this  particular),  and 
hold,  that  where  he  has  done  so  he  could  not  ins 
having  insured,  could  not  recover  his  loss,  either  on  i 
of  his  original  character  of  a  native  Spaniard,  or  on  i 
of  the  places  to  which,  or  of  the  persons  to  whom  th( 


(a)  1  Lord  Raym.  282. 
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were  destined,  would  be  to  convert  the  license  itself  into  an 
instrument  of  fraud  and  deception.     The  Crown,  in  licens- 
ing the  end,  impliedly  licenses  all  the  ordinary  legitimate 
means  of  attaining  that  end.    For  adequate  purposes  of  state 
policy  and  public  advantage,  the  Crown,  it  must  be  presumed, 
has  been  induced,  in  this  instance,  to  license  a  description  of 
trading  with  an  enemy's  country,  which   would  otherwise 
unquestionably  be  illegal.     Whatever  commerce  of  this  sort 
the  Crown  has  thought  fit  to  permit  (which,  in  respect  of  its 
prerogatives  of  peace  and   war,  the  Crown  is  by  its  sole 
authority  competent  to  prohibit  or  permit),  must  be  regarded 
by  all  the  subjects  of  the  realm,  and  by  the  Courts  of  Law, 
when  any  question  relative  to  it  comes  before  them,  as  legal, 
vith  all  the  consequences  of  its  being  legal :  one  of  which 
consequences  is,  a  right  to  contract  with  other  subjects  of 
the  country  for  the  indemnity  and  protection  of  such  pro- 
perty in  the  course  of  its  conveyance  to  its  licensed  place  of 
destination,  though  an  enemy's  country,  and  for  the  purpose 
(as  it  probably  will  be  in  most  cases)  of  being  there  delivered 
to  any  alien  fenemy,  as  consignee  or  purchaser.**    His  Lord- 
ship then  applied  these  very  satisfactory  principles  to  the 
case  at  the  Bar,  and  then  proceeded : — ^*  For  the  purpose  of 
this  licensed  act  of  trading  (but  to  that  extent  only),  the 
person  licensed  is  to  be  regarded  as  virtually  an  adopted 
subject  of  the'  Crown  of  Great  Britain :  his  trading,  as  far 
as  the  disabilities  arising  out  of  a  state  of  war  are  concerned, 
is  British  trading :  and  of  course  any  argument  to  be  drawn 
from  a  virtual  participation  in,  and  supposed  privity  to,  the 
acts  of  his  own  native  country,  then  at  war  with  the  Crown 
of  Great  Britain^  is  excluded  or  superseded  in  point  of 
effect  by  an  express  privity  to,  and  immediate  participation 
in  the  adverse  acts  of  the  British  government.   As  far  as  the 
plaintiff  and  the  Spanish  purchasers  of  this  cargo  are  con- 
cerned, they  are  actually  privy  to  the  objects  of  the  British 
Government,  and  acting  in  furtherance  thereof,  if  in  direct 
opposition  to  the  laws  and  policy  of  their  own  country.    And 
it  will  not  be  contended  to  be  illegal  to  insure  a  trade  carried 
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on  in  contravention  of  the  laws  of  a  state  at  war  with  us,  and 
in  furtherance  of  the  policy  of  our  country  and  its  trade; 
and  which  this  trade  in  question,  sanctioned  as  it  is  by  his 
Majesty's  license,  must  be  deemed  to  have  been  "(a). 


SECTION   XIII. 


BARRATRY  OF  THE  MASTER  OR  MARINERS. 


Definition  of  it 
according  to 
Postle- 
tbwttte'sDict. 


This  ^'risk,**  which  the  underwriters  likewise  take  upon 
themselves,  is  thus  defined  by  Postletkwaiie,  in  his  Diet. 
Tr.  and  Com.  vol.  1,  p.  214,  where  he  says,  "  Barratry  is 
when  the  master  of  a  ship  or  the  mariners  cheat  the  owners 
or  assurers,  whether  by  running  away  with  the  ship,  sinking 
her,  deserting  her,  or  embezzling  the  cargo.*'  The  owners 
are  as  much  cheated  and  defrauded,  if  the  vessel  is  run  away 
with  by  the  sailors,  as  if  it  is  run  away  with  by  the  master. 
But  Postlethwaite^  in  vol.  1,  p.  IS6,  title  "  Assurance,"  gives  a 
definition  of  barratry,  which  applies  more  immediately  to  the 
present  subject.  He  says,  *'  One  species  of  barratry  in  a 
marine  sense  is,  when  the  master  of  a  ship  defrauds  the 
owners  or  assurers  of  her,  by  carrying  her  a  different  course 
to  their  orders.** 

In  the  case  of  VaUejo  v.  Wheeler  (6),  it  was  said  on  the  argu- 
ment, that  the  only  two  cases  in  the  common  law  books  on  bar- 
ratry that  are  worth  mentioning,  are  Knight  v.  Cambridge  {c)^ 
and  Stamma  v.  Brown  (d).  In  the  first  of  these  cases  it  is 
holden,  that  barratry  extends  to  every  fraud  of  the  master;  and 
what  is  said  at  the  conclusion  of  that  case,  is  the  best  doctrine 
that  can  prevail  in  insurances.  **  The  end  of  insuring  is  to  be 
safe,  at  all  events ;  and  it  would  be  very  prejudicial  if  the 
Court  were  to  be  making  loop-holes  to  get  out  of  policies. 


(a)  This  subject  is  disciuaed 
in  part  ii.  sect.  ii.  oik  "  Illegal 
Voyages/'  see  po#/. 

(h)  Cowp.  153. 


(c)  Strange,  581 ;  1  Lord  Baym. 
1349,  S.C. 
{d)  Strange,  1173. 
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The  assurer  knows  the  master,  and  whether  he  can  trust 
him ;  and  he  that  insures  against  his  running  away  with  the 
shipi  never  imagined  he  might  or  would  be  guilty  of  any 
other  fraud.** 

"  The  principles  of  the  second  case  apply  very  strongly  to 
the  present,  for  here  there  was  a  formed  design  to  deceive 
the  assured;  the  captain  did  not  go  to  Guernsey  for  the 
benefit  of  his  ownersi  but  for  his  own  benefit  onlyi  and  in 
going  there  he  acted  inconsistent  with  his  duty  to  his  owners.'* 

Lord  Manifield,  after  the  argument  for  a  new  trial  in  the 
above  mentioned  case  of  Vallejo  v*  Wheeler  {a),  and  after 
stating  the  case  at  large,  delivered  his  opinion  as  follows : — 
"  The  ground  of  the  motion  for  a  new  trial  in  this  case  is, 
that  under  the  circumstances  of  the  case  as  they  were  given 
in  evidence  to  the  jury,  the  carrying  the  ship  to  Guernsey 
was  merely  a  deviation  (6),  but  not  barratry  ;  and  much  more 
stress  was  laid  at  the  trial  than  in  either  of  the  arguments, 
upon  this  particular  fact,  namely,  that  *the  deviation  being 
with  the  knowledge  of  the  owner  (though  not  owner  j9ro  hde 
trice)  of  the  ship,  it  could  never  be  barratry ;  the  jury  were, 
therefore,  pressed  to  say  whether  it  was  with  the  consent  of 
Wittes  or  not :  and  they  said  it  was.  To  be  sure  nothing  is 
10  clear,  as  that  if  the  owner  of  a  ship  insures  and  brings  an 
action  on  the  policy,  he  can  never  set  up  as  a  crime  a  thing 
done  by  his  own  direction  or  consent*  It  was  a  material  fact 
to  proceed  upon,  if  WiUes  had  had  anything  to  do  in  the 
ease,  but  he  had  not. 

"  It  appeared  to  me  that  the  nature  of  barratry  had  not  In  all  mer- 
been  judicially  considered  or  defined  in  England  with  accu-  actiomthe 
racy.    In  all  mercantile  transactions  the  great  object  should  S^^a'^^. 
be  certainty :  and,  therefore,  it  is  of  more  consequence  that  a  tamtj;  and, 

therefore,  it  if 

rale  should  be  certain,  than  whether  the  rule  is  estabushed  of  more  coma- 
one  way  or  the  other,  because  speculators  in  trade  then  know  ^e°^uld  be 
what  ground  to  go  upon.    But  it  is  not  easy  to  collect  with  ^'^[^  ^ 
certainty  from  a  general  verdict,  or  from  notes  taken  at  nisi  rale  b  e^ab- 

Ijaked  one  waj 
ortbeotber. 

(a)  Cowp.  U3.  (6)  See  on/tf,  p.  231. 

y2 
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prius,  what  was  the  true  ground  of  decision ;  therefore    '^^ 
this,  as  in  all  doubtful  cases,  I  wished  a  case  to  be  made  for 
the  opinion  of  the  Court.     It  appeared  on  the-former  argu- 
ment and  now,  that  there  are  but  three  common  law  cas^*^ 
relative   to   barratry.     The  first  is  Knight  v.    Cambridg^^ 

1  Strange f  581 ;  the  next,  Stamma  v.  Brown^  2  Strang^^ 
1 1 73 ;    the  last  common   law  case  is  EUon  v.   Brogdet^^ 

2  Strange^  1264.     In  that  case  neither  the  terms  of  the  firs^ 
or  second  policy  are  stated,  and  yet  they  must  have  beef^ 
special.    The  only  question  seems  to  have  been,  whether  th(^^ 
capture  of  a  second  prize  justified  the  second  return  of  tbe^ 
ship  to  Bristol    The  Court  held  that  it  did :  if  so,  Uierc^ 
could  be  no  barratry,  because  the  captain  and  mariners  acted    - 
to  the  best  of  their  judgment,  for  the  benefit  of  the  owners. 
Whatever  excused  the  deviation,  proved  that  the  deviation 
could  not  be  barratry. 

'*  But  these  cases  do  not  afford  any  precise  definition  of  what 
barratry  is,  therefore  I  wished  the  cause  to  stand  over  to  be 
argued  by  one  counsel  on  a  side.  I  have  in  the  meantime 
considered  it,  and  consulted  with  men  conversant  with  mer- 
cantile affairs,  and  I  am  now  very  clear. 
1.  What  if  «« The  first  thing  to  be  considered  is,  what  is  meant  by 

meAnt  by  th6      »  /»     • 

barratry  of  the  barratry  of  the  master?    I  take  the  word  to  have  been 


modem  world. 


Introdictd  by  Originally  introduced  by  the  Italians,  who  were  the  first 
^  Italians,  great  traders  of  the  modern  world.  In  the  Italian  Dictionary 
trader!  of  the  the  word  "  barratrare'  means  to  cheat,  and  whatsoever  is  by 
the  master  a  cheat,  a  fraud,  a  cozening,  or  a  trick,  is  barratry 
in  him :  nothing  can  be  so  general.  Here  the  underwriter 
has  insured  against  all  barratry  of  the  master,  and  we  are  not 
now  in  the  case  of  an  owner  or  freighter  being  privy  to  it : 
if  we  were,  nothing  is  so  clear  as  that  no  man  can  complain 
of  an  act  done  to  which  he  himself  is  a  party.  In  the  present 
case,  all  relative  to  WiUes  may  be  laid  out  of  it;  he  is  origi- 
nally the  owner,  but  not  the  assured  here.  Darwin  freighted 
the  ship,  and  the  goods  that  were  on  board  were  bis ;  if  any 
fraud  is  committed  on  the  owner,  it  is  committed  on  Darwin, 
The  question  then  is,  what  is  the  ground  of  complaint  against 
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the  master  ?     He  had  agreed  to  go  on  a  voyage  from  London 
€o   Seville ;  Darwin  trusts  he  will  set  out  immediately : 
instead  of  which  the  master  goes  on  an  iniquitous  scheme, 
totally  distinct  from  the  purpose  of  the  voyage  to  Seville: 
that  is  a  cheat,  and  a  fraud  on  Darwin,  who  thought  he 
^¥OuId  set  out  directly ;  and  whether  the  loss  happened  in  the  Whether  the 
act  of  barratry,  that  is  during  the  fraudulent  voyage  or  after,  during  the 
ia  immaterial,  because  the  voyage  is  equally  altered,  even  vo^^OT^after 
though  there  is  no  other  iniquitous  intent ;  but  in  the  present  ^J™™*^J[^'' 
case,  there  is  a  great  deal  of  reason  to  say,  that  the  loss  Toyaffeb 
sustained  was  in  consequence  of  the  alteration  of  the  voyage.  ^^^ 
The  moment  the  ship  was  carried  from  its  right  course  it  was 
barratry,  and  the  loss  was  immediately  upon  it.    Suppose  the 
ship  had  been  lost  afterwards,  what  would  have  been  the  case 
of  the  assured,  if  not  secured  against  the  barratry  of  the 
master  ?     He  would  have  lost  his  insurance  by  the  fraud  of 
the  master,  for  it  was  clearly  a  deviation,  and  the  assured 
cannot  come'  upon  the  underwriters  for  a  loss  in  consequence 
of  a  deviation.    Therefore  I  am  clearly  of  opinion  this  smug- 
gling voyage  was  barratry  in  the  master*** 

Asion^  J.,  *'  I  wonder  that  there  should  remain  a  doubt  at 
this  time  of  day,  what  is  meant  by  barratry  of  the  master. 
In  different  ordinances  different  terms  are  used,  but  they 
all  have  the  same  meaning.     In  one  of  the  ordinances  of 
Stockholm  it  is  called  ''  knavery  of  the  master  or  mariners  :** 
and  the  facts  stated  in  the  present  case  clearly  fall  within 
that   description.      The   ship    having    been    freighted    to 
Darwin,  the  jury,  therefore,  did  right  to  consider  Darwin 
as  owner  **  pro  hdc  vice.**    Having  considered  him  in  that 
light,  the  conduct  of  the  master  was  clearly  barratry.    For  he 
was  acting  for  his  own  benefit,  and  without  the  consent, 
or  privity,  or  any  intended  good   to  his  owner.     Nobody 
knew  when  the  first  commencement  of  the  injury  happened  ; 
but  most  probably,  on  the  return  of  the  ship  to  Dartmouth 
from    Guernsey,  where  he  had   been   for  the  purpose  of 
smuggling.     Therefore,  I  am   clearly  of  opinion,  that  this 
change  of  the  voyage  for  an  iniquitous  purpose  was  barratry; 
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which  is  not  confined  to  the  running  away  with  the  ship,  but 
comprehends  every  species  of  fraud,  knavery,  or  criminal 
conduct  in  the  master,  by  which  the  owners  or  freighters  are 
injured." 

fVilles,  J.  concurred.     ''The  only  doubt  in  this  case  was, 

when  the  loss  accrued.     And  I  think  it  may  reasonably  be 

said  to   have  happened  in  consequence  of  the  smuggling 

voyage  :  for  if  the  ship  had  proceeded  on  her  first  intended 

voyage  she  would  have  escaped  the  storm.    Though  this 

was  a  deviation,  yet  it  is  a  just  and  fair  rebutter  to  say,  it  was 

barratry  in  the  master,  which  is  insured  against  in  the  policy.** 

Ashhurst,  J. — "  I  continue  of  the  same  opinion,  which  I  did 

at  the  trial :  and  I  think  that  the  plaintiffs  have  a  right  to 

recover  on  either  count  in  the  declaration,  First,  for  the  loss 

at  sea.     For  it  does  not  lie  in  the  mouth  of  the  assurer  to 

object  on  the  ground  of  its  being  a  deviation,  and  so  prevent 

the  plaintifis*  recovering  on  that  count :  because  the  act  of 

the  master  is  a  fraudulent  act,  and  if  the  loss  is  consequential 

upon  such  fraudulent  act,  it  is  barratry  against  which  the 

party  is  insured :  and,  therefore,  the  insurers  shall  not  object 

upon  a  fact  which  is  itself  a  forfeiture  of  the  policy.** 

Where  a  ibip         In  the  Case  of  Dixon  v.  Reid  (a),  which  was  an  action  on 

barr^rmuly       A  policy  of  insurance  on  "  ship'*  and  "  cargo,  "  at  and  from 

hOT^coorw  ud  iSierra  Leone  io  a  port  of  discharge  in  Great  Britain  :  the  facts 

the  ibip  and      were,  that  after  the  vessel  set  sail  with  her  cargo  of  timber 

part  01  ber 

cargro  8oId,  and  on  board,  from  Sierra  Leone  on  her  voyage  to  Europe,  she 
lent  home  bT  ^^^^  barratrously  taken  out  of  her  course  by  the  crew,  and  the 
SkL  thV^*'  ship  and  part  of  the  cargo  sold  and  the  remainder  sent  home 
was  a  total  loss  by  another  vessel,  and  the  assured  abandoned  to  the  under- 

of  tbe  carco 

from  the  tiaie     writers :  it  was  held  that  this  was  a  total  loss  of  the  cargo, 

hanmt^wiu      ^^om  the  time  of  the  committing  the  act  of  barratry.     Abbott , 

oommittcd.        c.  J.,  observing,  on  the  motion  for  a  new  trial,  "I  am  of 

opinion  that  is  a  case  of  a  total  loss,  with  benefit  of  salvage. 

The  case  is  plainly  distinguishable  from  all  the  cases  referred 

to  in  tbe  argument,  where  the  ships  have  been  driven  out  of 

(a)  5  B.  &  A.  597. 
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their  course  by  the  perils  of  the  sea,  and  the  voyage  thereby 
retirded.  In  these  cases  the  cargo  was  during  the  whole 
tioie  in  the  possession  of  the  assured.  Here  by  the  fraud  and 
barratry  of  the  master  and  mariners  the  cargo  was  taken  out 
of  the  possession  of  the  assured.  From  that  time  it  became 
to  (hem  a  total  loss.'* 

In  another  case  of  Roscow  v.  Corson  (a),  which  was  an 
action  upon  a  policy  of  insurance,   whereby  the  cargo  on 
board  the    "ship'*    Newry    was    insured    "at    and    from 
A.  Petersburg  to  Liverpool.**     The  cause  was  tried  before 
CI  Dallas  t^t  the  London  Sittings  after  Easter  Term,  1818. 
The  facts  were  these :  the  vessel  set  sail  on  her  voyage,  and 
hsTing  met  with  bad  weather,  was  compelled  to  put  into 
ysrmouik  for  the  purpose  of  repair :  while  the  repairs  were 
proceeding  the  captain  went  to  Ireland  to  visit  his  family  and 
continued  absent  for  a  much  longer  time  than  was  necessary 
tofiDish  the  repairs;  and  during  his  absence,  procured  forged 
pspers.    He  afterwards  returned  to  the  vessel,  and  instead 
of  proceeding  on  the  voyage  insured,  he  carried  her  into 
a  foreign  port.     On  the  trial  of  the  cause,  Dallas,  C.  J.  left 
It  to  the  jury  to  consider  at  what  time  the  barratry  had  com- 
menced: and  they  having  found  that  the  barratry  was  in 
prosecution  at  Yarmouth,  found  a  verdict  for  the  plaintiff. 
Upon  a  motion  for  a  new  trial,  Dallas,  Chief  Justice,  said, 
''This  case  was  tried  upon  facts  admitted  by  the  parties. 
The  jury  found  that  the  barratry  not  only  had  its  beginning 
in  conception  at  Yarmouth,  but  also  in  prosecution.     The 
cargo  might  have  been  discharged  and  taken  on  board  again 
within  a  much  shorter  space  of  time.    The  vessel  might  have 
been  ready  about  the  4th  or  5th  o{  January,  but  remained 
till  the  middle  of  March.     The  captain  staid  in  Ireland  until 
15th  February;  the  original  papers  were  destroyed;   the 
name  of  the  vessel  altered ;  her  destination  changed  in  the 
prosecution  of  the  voyage ;  and  there  is  no  account  of  the 
loss  of  tlie  time  from  25th  December,  to  the  middle  o( March, 

(a)  8  Taunt.  684. 


328  Barratry  of  the  Master  or  Mariners,     [part  i- 

during  which  time  the  captain  was  in  Ireland.    It  has  be^^ 
said  there  is  merely  presumption  and  conjecture ;  but  &^ 
must  always  be  the  case  in  matters  of  fraudi  which  p-^ 
hatched  in  secret.     I  told  the  jury,  that  they  had  to  consid^^' 
not  only  whether  the  intention  was  conceived  at  Yarmont  ^^ 
but  they  should  also  consider  the  circumstance  of  the  del^^^ 
in  Ireland^  where  alone  the  captain  could   have  provide^^^ 
himself  with  the  forged  papers.    The  jury  agreed  that  the,^^^ 
could  not  account  for  this  delay  in  any  other  manner  tba^  "^^ 
that  of  its  arising  from  an  act  of  barratry.     In  my  ofMok 
there  is  no  ground  for  disturbing  the  verdict."     Park^  J.. 
Burroughs  J.  and  Richardson^  J.  concurred,  and  the 
was  refused. 
But  tbe  loss  But  it  was  held  in  the  case  of  Lockyer  v.  Offley  {a\  tl 

pi^  durinff     where  the  master,  in  the  course  of  the  voyage,  conunil 
the  voyage  and  barratry  by  hovering  and  running  brandy  ashore  in 

within  the  time  .  ^  <f 

limited  by  the    Under  sixty  gallons :  and  that  the  ship  then  arrived  in  safet]^ 
^'^'  at  her  moorings  in  the  Thames:  and  remained   there  in 

safety  for  twenty-seven  days,  when  she  was  seized  by  the 
revenue  officers  for  the  smuggling  mentioned :  that  about  a 
fortnight  after  the  seizure  the  assured  informed  the  under- 
writers thereof,  and  that  they  would  hold  them  liable,  on  the 
policy,  it  was  held  that  the  assured  could  not  recover  for  the 
loss  which  had  been  occasioned  by  the  act  of  barratry  com- 
mitted during  the  voyage,  but,  for  which,  the  ship  was  not 
seized  till  she  had  anchored  safely  more  than  'twenty-four 
hours*  in  her  port  of  discharge.  IVilles,  J.  delivered  the 
unanimous  opinion  of  the  Court  after  stating  the  case* 

'*  The  question  for  the  consideration  of  the  Court  is, 
whether  the  plaintiffs  can  recover  under  these  circumstances, 
against  the  defendants :  and  there  is  no  doubt  in  this  but 
that  the  master  was  guilty  of  barratry  by  smuggling  on  his 
own  account  without  the  privity  of  his  owners. 
Definition  of  "  Many  definitions  of  *  barratry'  are  to  be  found  in  the 
what  is  termed  books;  but  perhaps  this  general  one  may  comprehend  almost 

WiUUfj/ 

(a)  1  T.  R.  252,  ante,  p.  153. 
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all  the  cases.  '  Barratry  is  every  species  of  fraud  or  knavery 
>Q  the  master  of  the  ship  by  which  the  freighters  or  owners 
are  injured ; '  and  in  this  light  a  criminal  deviation  is  barratry, 
>f  the  deviation  be  without  their  consent. 

''But  the  general  question  here  is,  whether,  as  the  loss 
^Hrcasioned  by  the  barratry  of  the  master  did  not  happen 
^luring  the  continuance  of  the  voyage,  the  assurers  are  liable? 
I  must  own,  this  appears  to  me  to  be  a  novel  question,  and 
not  to  have  been  decided  by  any  former  determination.     But, 
as  in  all  commercial  transactions  the  great  object  is  certainty,  In  all  com- 
it  will  be  necessary  for  this  Court  to  lay  down  some  rule,  and  actions  tbo 
it  is  of  more  consequence  that  the  rule  should  be  certain,  f^^'^Ji 
than  whether  it  is  established  one  way  or  the  other.'*     His  it  u  of  more 

^  consequence 

Lordship  then  proceeded,  as  will  be  found  at  an  earlier  part  that  the  rale 
of  this  Treatise  (a),  and  concluded  by  laying  down  the  above  J^jn  than  ^^' 
rule  "  of  the  loss  happening  after  the  ship's  being  moored  ij^w'^lj^" 
twenty-four  hours  in  good  safety.*'     Postea  to  defendant.         way  or  the 

It  has  been  decided,  that  the  terms  '*  let  to  freight  and 
hire"  in  a  charter-party,  are  not  essential,  in  order  to  consti- 
tute the  freighter  owner  for  the  time,  so  as  to  make  his 
consent,  and  not  that  of  the  general  owner,  the  criterion  by 
which  the  question  of  barratry  is  to  be  determined;  it  is  suffi- 
cient if  the  contract  gives  the  charterer  the  control  of  the 
vessel  for  the  voyage  in  question,  (b) 

Thus  in  the  case  of  Soares  and  others  v.   Thornton  (c),  Where  the 
where  a  covenant  was  made  by  the  owner  with  the  freighter  bv  a  contract 
of  a  ship,  that  the  ship  should  receive  on  board  a  specified  SS'jiSifoJa 
weight  of  goods  (not  amounting  to  the  entire  quantity  the  time  under  i^ 
ship  could  take  in)  to  be  carried  on  the  voyage,  with  a  pro-  the  freighter, 
viso,  that  the  owner  might  fill  up  the  ship  with  goods  at  thegcnereT  ^ 
intermediate  places,  if  the  freighter  should  not  fill  it  up,  hlJ^^'n^n'f*^ 
renders  the  freighter  so  far  owner  for  the  voyage,  that  if  the  fr»|id  of  the 

,  ,  ,  freiffhter  is 

general  owner,  by  connivance  with  the  master,  be  guilty  of  barratry, 
running  the  ship  on  shore,  to  defraud  the  freighter,  this  may 

(a)  See  ante,  p.  154,  a  full  report      &  Bing.  445. 
of  his  LordHhip's  judgment.  (c)  7  Taunt.  627* 

(6)  See  Christie  v.  Lewis,  2  Brod. 
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be  alleged  to  be  a  loss  by  barratry,  especially  if  the  loss  do 
not  take  place  till  after  the  freighter  has  made  his  election  to 
fill  up  the  ship  with  one  entire  cargo. 
So.althooffh  And  although  the  general  owner  may  not  so  far  hate 
a  right  of  lien  divested  himself  of  control  over  the  ship  as  to  have  lost  his 
Sjfi^^h^^*^  right  of  lien  for  the  freight,  yet  barratry  may  still  be  com- 
btfimtrj  may     mittedi  if  the  act  be  done  without  the  consent  of  the  freighter 

still  be  com-  ,  . 

mitted  though   or  special  Owner,  though  the  general  owner  be  an  assentmg 

'^'^  ""~»»- party  (a). 

ifthemtiter        In  a  subsequent  case  of  Ross  y.  Hunter  {b\  which  was  an 

dcriate  from 

the  voyage  on   action  on  a  policy  on  goods  on  board  the  lAve  Oak^  whereof 
▼entm^^        c/o«e/?A  lUUi  was  master,   at  and  from  Jamaica   to  Nem 
^'^  w^Sl!"    ^^^^^^9  ^*  appeared  that  the  ship  was  put  up  as  a  general 
ship  at  Jamaica  in  1783;   that  she  sailed  on  the  voyage 
insured  in  ilfay,  1783,  and  arrived  in  June  following  at  the 
mouth  of  the  river  Mississippi^  which  leads  up  to  New 
Orleans  in  Spanish  Americas  at  the  distance  of  about  thirty- 
five  leagues.    When  the  captain  had  got  thus  far  he  dropped 
anchor,  and  went  in  his  boat  up  the  river  to  New  Orleans, 
and  on  his  return,  without  carrying  the  ship  to  her  port  of 
destination,  stood  away  for  the  Havannaht  after  which  he 
was  never  heard  of.     It  appeared   that  he  had  a  private 
adventure  of  negroes  of  his  own  on  board,  which  there  was 
reasonable  evidence  for  supposing  he  intended  to  have  dis- 
posed of  at  New  Orleans^  but  finding  it  diflScuIt  to  do  so,  on 
account  of  a  prohibition  to  import  them  into  the  Spanish 
government,  he  went  to  the  Havannah.     The  jury  found  for 
the  plaintiff  on  the  count  in  the  declaration,  charging  the 
barratry   of  the  master;  and   the  whole  Court  of  King's 
Bench,  upon  a  motion  for  a  new  trial,  were  of  opinion,  that 
the  facts  stated  amounted  clearly  to  the  crime  of  barratry. 
Ifthemafterof      So,  also,  it  has  been  held  by  the  Court  of  King's  Bench^ 
^uytotibe  in-  i°  ^^^  ^^^  ^^  Moss  V.  Byron  (c),  that  if  the  captain  of  a  ship, 

(a)  Saville  v.  CampioD^  2  B.  &  143,  at  the  commeDcement  of  this 

A.  503.  Tate  v.  Meek,  8  Taunt.  280.  section . 

{b)  4  T.  R.  33.    See  the  previous  (c)  6  T.  R.  379,  ante,  p.  247. 
case  of  Vallejo  r.  Wheeler,  Cowp. 
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mtrary  to  the  instructions  of  his  owner,  cruize  for  and  take  itnictioin  of 

prize,  and  the  vessel  is  afterwards  lost  in  consequence  of  it,  cruiu  for  and 

.1         » 

e  is  guilty  of  barratry,  even  though  he  libel  his  prize  in  the  this^ii  furratrv. 

<Hirt  of  Admiralty  in  the  name  of  himself  and  his  owner ; 

nd  though  the  owner  had  procured  a  letter  of  marque,  solely 

'ith  a  view  to  encourage  seamen  to  enter,  and  without  any 

itention  of  using  it  for  the  purpose  of  cruizing ;  for  whatever 

s  done  by  the  captain  to  defeat  or  delay  the  performance  of 

he  voyage,  is  barratry  in  him,  it  being  to  the  prejudice  of  his 

wtiers ;  and  though  the  captain  might  conceive  that  what  he 

lid  was  for  the  benefit  of  his  owners,  yet  if  he  acted  contrary 

0  his  duty   to  them,  it  is -barratry*     In  this  case  it  also 

appeared,  that  the  captain  had  boarded  and  plundered  an 

'•frtcoft  ship,  which  they  afterwards  released,  before  he 

'Hiised  for  and  took  the  prize  in  question. 

Two  cases  have  arisen  in  which  the  doctrine  of  barratry 
^tt  much  considered :  in  the  first  of  them,  Phyn  v.  Royal 
^^hange  (a),  the  Court  of  King's  Bench,  after  considerable 
^gument,  were  unanimously  of  opinion,  that  there  must  be 
^d  to  constitute  barratry,  and  that  the  jury,  by  nega- 
^ving  fraud,  had  in  truth,  by  that  finding,  negatived 
barratry. 

But  in  the  second  of  those  cases,  Earle  and  Others  v. 
^^^roji  (6),  the  definitions  of  barratry,  and  the  ingredients 
^ssary  to  constitute  that  offence,  were  very  elaborately 
^gued  at  the  Bar:  and  after  time  taken  for  deliberation, 
^d  EUenborough  pronounced  the  unanimous  judgment  of 
^  Court  in  a  very  learned  and  luminous  argument,  in  which 
lis  Lordship  entered  into  a  full  consideration  of  all  the  prior 

It  was  an  action  on  a  policy  of  insurance,  at  and  from  ^he  muter  of 

iverpool  to  the  coast  of  Africa^  during  her  stay  and  trade  ^  American 

lere,  and  to  the  port  of  sale  m  the  nest  Indies,  and  the  to  an  enemy's 

aintiffs  averred  the  loss  to  be  by  barratry  of  the  master,  [he TOartfoT 

appeared  in  evidence  that  the  master,  who  was  also  super-  t^©  p«T»»c  of 

■  *  ■  tradrngtomore 

(a)  7  T.  R.  505.  (6)  8  East,  126. 
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■dvintago  than  carfi[o,  on  his  arrival  off  Cape  Coast  Castle,  a  British  wSCk- 

ataBritish  ,  n   ^/.  i  i 

seulement;  ment  on  the  coast  ox  Africa,  let  go  an  anchor  and  began  to 
iD^ctionT^  trlide  for  two  days  there ;  but  receiving  intelligence  that  be 
go  there.    His  gQuId  barter  his  ffoods  for  slaves  more  expeditiously  and  id- 

ship  was  seised  °  r  j 

bjT  a  British       vantageously  at  D'Elmina,  a  Dutch  fort,  about  seven  miles 
trading  was       to  windward,  he  weighed  anchor  and  proceeded  to  this  latter 
held  to  be  bar-  pj^^jg^  which  had  the  Dutch  flag  flying  and  guns  mounted, 
where  he  exchanged  his  goods,  consisting,  amongst  other 
things,  of  muskets  and  gunpowder,  with  the  Dutch  governor, 
and  another  resident  there  for  slaves.     Holland  was  at  that 
time  at  war  with  Great  Britain,  and  he  had  a  letter  of  marque 
on  board  against  the  French  and  Dutch.     After  taking  on 
board  a  number  of  slaves,  the  captain  who  was  then  on  sboie 
at  D'Elmina,  receiving  information  that  an  English  frigate 
was  in  sight,  sent  a  note  on  board  his  own  ship,  directii^ 
her  to  sail  immediately  to  Cape  Coast,  to  prevent  miseUrf, 
as  he  expressed  himself;  but  before  she  reached  Cape  Coastf 
she  was  pursued  and  captured  by  the  English  frigate,  and 
condemned  for  having  traded  with  the  enemy.     It  further 
appeared,  that  it  had  been  usual  to  keep  up  a  trading  inter- 
course in  boats  and  small  craft,  between  the  English  and 
Dutch  settlements  on  this  coast,  even  in  time  of  war  between 
the  mother  countries ;  and  that  the  captain's  object  in  going 
to  D*Elmina  was  to  complete  his  cargo  as  cheaply  and  ex- 
peditiously as  he  could.    It  was  admitted  that  he  had  no 
particular  instructions  to  go  there,  but  that  he  was  directed 
generally  to  make  the  best  purchases  with  despatch.     It  was 
also  proved  that  when  the  ship  was  about  to  go  to  D^Elmina, 
the  surgeon  asked  the  captain  if  there  was  no  impropriety  in 
going  there,  to  which  he  answered  that  they  should  be  soon 
gone,  and  nobody  would  know  it ;  and  also  that  besides  his 
usual  pay  as  captain,  he  had  a  commission  on  purchases  and 
sales,  which  he  was  entitled  to  receive  at  the  end  of  the 
voyage.     Lord  Ellenborough  at  the  trial  was  of  opinion,  that 
this  trading  with  the  enemy  by  the  captain,  without  the  au- 
thority of  his  owners,  though  intended  principally  for  their 
benefit,  being  in  contravention  of  his  duty  to  them,  and  sub- 
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jecting  their  property  to  confiscation,  was  barratry :  but  as 
the  case  was  new  in  specie,  his  Lordship  gave  the  defendant 
leave  to  moye  to  enter  a  nonsuit  A  motion  having  accord- 
ingly been  made  for  that  purpose,  it  was  insisted  by  the 
counsel  for  the  defendant,  that  the  act  done  must  be  a 
breach  of  trust,  and  done  ex  malefitio;  and  that  here  the 
obvious  motive  of  the  act  was  to  make  the  speediest  and 
cheapest  purchases  for  bis  employers. 

After  the  argument,  the  Chief  Justice  said  the  Court  would 
look  into  the  cases,  but  added : — *'  I  cannot  refrain  from 
makmg  a  few  observations  now.     It  has  been  asked,  How  is 
this  act  of  the  captain,  in  going  to  D'Elminaf  in  order  to 
purchase  the  cargo  for  his  owners  more  cheaply  and  more 
expeditiously,  a  breach  of  trust  as  between  him  and  them  ? 
Now  I  conceive  that  the  trust  reposed  in  the  captain  of  a 
vessel  obliges  him  to  obey  the  written   instructions  of  his  The  master 
ovners,  where  they  give  any  ;  and  where  his  instructions  are  thing  contrarj 
aiieDt,  be  is  at  all  events  to  do  nothing  but  what  is  consonant  |be  i^d,^he. 
to  the  laws  of  the  land,  whether  with  or  without  a  view  to  ***®J'  ^^^  **r 

without  a  view 

their  advantage ;  because,  in  the  absence  of  express  orders  to  the  adyan- 
to  the  contrary,  obedience  to  the  law  is  implied  in  their  in-  ^nen. 
itractions.  Therefore  the  master  of  a  vessel  who  does  an 
act  in  contravention  of  the  laws  of  his  country,  is  guilty  of  a 
breach  of  the  implied  orders  of  his  owners.  I  cannot,  there- 
fore, for  a  moment  suffer  it  to  be  supposed,  that  a  captain  is 
not  guilty  of  a  breach  of  trust  to  his  owners  who,  in  contra- 
vention of  the  law  (the  observance  of  which,  nothing  being 
expressed  to  the  contrary,  is  implied  in  their  orders)  does 
an  act  which  b  injurious  to  them.'* 

In  a  few  days  afterwards.  Lord  Elleuborough  delivered 
the  judgment  of  the  Court : — "  The  question  in  this  case  is, 
whether  a  loss  of  a  ship  insured,  by  an  illegal  act  of  the  mas- 
ter, not  authorized  by  his  owners,  in  going  into  D^Elmina,  a 
Dutch  and  enemy's  port  on  the  coast  of  Africa^  and  trading 
there  for  slaves  by  a  barter  of  arms  and  warlike  stores,  on 
account  of  which  illegal  traffic  the  vessel  insured  was  seized 
by  a  king's  ship,  and  afterwards  condemned  on  that  account 
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in  the  IVett  Indies,  be  barratry ;  or  whether,  as  was  coo- 
tended  on  the  part  of  the  defendant,  in  order  to  constitute 
barratry,  the  act  should  not  appear  to  have  been  done  with 
a  view  of  promoting  the  master's  benefit  to  the  prejudice  of 
his  owners.     It  is  extraordinary  that  this  species  of  losSi 
occasioned  by  the  misconduct  of  the  master,  selected  and 
appointed  as  he  is  by  the  owners  themselves,  and  hable  to 
be  dismissed  by  them  only,  should  ever  have  been  made  the 
subject  of  insurance :  and  it  is  the  more  so,  as  it  has  an  im- 
politic tendency  to  enable  master  and  owners,  by  a  fraudulent 
and  secret  contrivance  and  understanding  between  themselves, 
to  throw  the  ill  success  of  an  illegal  adventure,  of  which  the 
benefit,  if  successful,  would  have  belonged  solely  to  them- 
selves, upon  the  underwriters.     So,  however,  it  is  that  this 
description  of  loss  has,  from  the  earliest  times,  held  its  place 
as  a  subject  of  indemnity  in  British  policies  of  insurance. 
The  original         "  The  original  meaning  of  the  term  is  to  be  collected  from 
term^^rra-     ^^^  Italian  language,  and  is,  according  to  Dufresne*8  Ghs- 
^•'*  sart/j  *  Verbum  Barratria,  fraus,  dolus,  qui  fit  in  contractibus 

et  venditionibus '  (a).     He  does  not  apply  it  in  any  marine 
sense,  or  with  reference  to  the  particular  relation  of  master 
In  the  lenie  in  and  owners.    In  that  sense,  however,  in  which  it  is  peculiarly 
applied  to  sab-  used,  as  applied  to  subjects  oi  British  marine  insurances,  in 
jectsof  Bntiih  ^j^^  g^rliest  reported  case  we  find  on  the  subject,  it  is  con- 

nuunne  insu-  ^  a       ' 

ranees  it  is        sidered  as  being  precisely  tantamount  to  fraud,  in  the  parti- 
precisely  tan-    cular  relation  which  subsists  between  master,  mariners,  and 


tamottnt  to 

44 


^^„^H  owners:   being  such  by  which  a  loss  may  happen  to  the 

subject-matter  insured. 

"  In  Knight  v.  Cambridge  (6),  where  the  breach  was 
assigned  on  a  loss  '  per  fraudem  et  negligentiam*  of  the 
master ;  and  where  it  was  objected,  in  arrest  of  judgment, 
that  the  fraud  and  negligence  of  the  master  were  not  within 
the  policy,  being  more  general  than  the  word  barratry, 

(a)  See  ante,  per  Lord  MaDsfield^  Sadler,  5  M.  &  W.  p.  409,  Ptoke,  B. 

ID  Vallego  V.  Wheeler,  Cowp.  154,  says,  "  The  rule  ia  that  a  loss  by 

p.  324  of  this  Treatise.  '  barratry'  must  be  so  described.*' 

(6)  1   Str.    581.     In   Dizon  v. 
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Raymond,  J.,  in  the  same  case  (a),  held  that,  '  per  fraudem 
vuT  negligentiam  would  not  have  been  good.'     So  that  the 
legligence  was  considered  as  immaterial,  and  the  fraud  as 
being  the  substantial  matter  constituting  the  barratry.     And 
the  Court  (in  the  report  in  Strange)  held  that  negligence  was 
not  within  the  policy,  but  that  fraud  was.     Now,  as  no  limi- 
tation is  put  upon  that  term  in  the  record  in  Knight  ▼.  Cam- 
bridge^ we  must  understand  the  Court  as  holding  that  fraud 
and  barratry  were,  in  effect,  words  of  co-extensive  import : 
that  is,  that  barratry  included  every  species  of  fraud  in  the 
relation  to  the  master  to  the  owners,  by  which  the  subject- 
matter  might  be  endangered.     The  particular  manner  in 
which  the  loss  was  in  that  case  occasioned  does  not  appear 
in  any  of  the  reports  of  it  either  in  Strange,  Lord  Raymond, 
or  8  Modern.   But  a  MS.  note  of  Mr.  Ford  of  the  argument 
in  Siamma  v.  Brown  (6),  in  referring  to  the  case  o(  Knight 
V.  Cambridge,  and  describing  the  question  in  that  case  upon 
the  record,  and  stating  that  *  fraud  was  barratry/  adds,  *if  If  the  mister 
the  master  sail  out  of  port  without  paying  port-dues,  whereby  without  payiag 
the  goods  are  forfeited,  lost,  or  spoiled,  that  is  barratry  (c)  SSerebrihe 
(and  which  probably  was  the  question  of  fact  decided  at  the  &?^  "*  ^^' 
trial,  or  upon  a  case  m  the  Common  Pleas).    And  from  what  spoiled,  this  is 
b  said  of  the  facts  of  Knight  v.  Cambridge,  in  Vallejo  v.     °*'™"7- 
Wheeler  {d),  both  by  counsel,  and  by  Lord  Mansfield,  it  was 
a  case  in  which  the  captain,  whose  duty  it  was  to  have  paid 
the  port-duties  before  the  ship  went  out  of  port,  had  not 
done  so  ;   and  is,  therefore,  most  probably  the  case  as  is 
alluded  to  by  Lord  C.  J.  Lee,  in  Stamma  v.  Brown,  where 
he  compared  the  case  then   in  question  *to  the  case  of 
sailing  out  of  port  without  paying  duties,  whereby  the  ship 

(a)  Mod.  Rep.  231.     "This  is  (e)  The  same  account  of  the  case 

stated  Id  the  mar^n  of  the  2nd  edit,  of  Knight  v.  Cambridge  is  given  by 

of  the  8th  vol.  of  Mod.  R.  in  1760,  the  counsel  on  both  sides  in  the 

but  it  is  not  in  the  Ist  edit.  1730,  MS.argument  of  Stamma  v.  Brown, 

nor  the  5th  edit.  1795.    Note  (a)  8  East,  note  (a),  (6),  136. 

in  8  East,  p.  135.  (d)  Cowp.  153. 

(ft)  aStr.  1174. 
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was  subject  to  forfeiture^  and  which  had  been,  be  says,  ho 
to  be  barratry.* 

*'In  a  IMS.  note  of  the  case  of  Stamma  v.  Brown,  w 
was  read  to  us  by  my  Brother  Lawrence,  Lord  C.  J. 
defines  barratry  as  being  '  some  breach  of  trust  in  the 
tain  ex  malejicio/  and  in  a  note  of  the  same  case,  with  v 
I  have  been  furnished  from  Mr.  Ford*8  MS.,  Lord  C.  J. 
says,  *  barratry  must  be,  ex  maleficioy  with  intent  to  des 
waste,  or  embezzle  the  goods  (that,  it  must  be  rememb 
was  a  policy  on  goods);  and,  therefore,  although  this  i 
be  a  deviation,  yet  I  do  not  see  how  it  can  be  consider 
barratry.  I  make  no  question  that  there  may  be  si 
deviation  :  as  where  a  master  deviates  to  burn,  sink,  de: 
or  throw  the  ship  into  the  enemy's  hands ;  or  where  h 
benefit  by  the  deviation,  as  he  himself  had  insured  the  g 
and  it  was  a  material  part  of  the  case  whether  the  n: 
had  any  benefit  by  this  alteration  of  the  voyage,  for 
might  have  been  evidence  of  fraud  in  him,  &c.'  Of  cc 
he  did  not  consider  the  benefit  of  the  master  as  a  nece 
ingredient  in  the  constitution  of  barratry  in  all  cases 
only  as  a  pregnant  circumstance  to  prove  the  exister 
such  a  fraud  in  point  of  fact,  in  a  particular  case. 

In  Nutt  V.  Bourdieu  (a).  Lord  Mansfield  defines  bai 
nearly  in  the  same  terms,  viz.,  as  partaking  of  some 
criminal,  and  as  committed  against  the  owners  by  the  n 
or  mariners. 

And  Lord  Hardwicke,  in  Lewen  v.  Suasso  (b),  had  I 

defined  it  to  be  ''an  act  of  wrong,  done  by  the  master  a 

the  ship  or  goods.** 

Sailing  out  of        In  Robertson  v.  Ewer  (e),  Buller,  J.,  upon  the  tria 

leave,  in  breach  of  opinion  (and  it  does  not  appear  upon  the  argument  tc 

t  "r^^f^  '^®"  ^^"'^^  ^y  ^^^  ^^"''0  that  sailing  out  of  port  w 
of  which  the      leave,  in  breach  of  an  embargo,  in  consequence  of  whit 

owners  snstain- 
od  a  loss,  in 

(a)  1  T.  R.  323,  post,  (c)  1  T.  R.  127. 

ib)  Posteth.  147>  tit.  Assurance. 
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owners  afterwards  sustained  a  loss  in  respect  of  seamen's  ■eimen'twagM 
vages  ^nd  provisions,  by  the  detention  of  the  sbipi  was  bar-  by  the  deten- 
ratry.    The  only  question  made  by  the  Court  was,  whether  i/°biiTiary.'^' 
El  loss  of  this  kind  were  recoverable  on  a  policy  upon  *  the 
body  of  the  ship.'    And  although  it  was  urged  in  argument 
for  the  defendant  that  what  was  done  by  the  master  had 
been  intended  for  the  benefit  of  the  owners,  the  Court  did 
not  advert  to  it  as  a  point  at  all  material  to  the  decision  of 
the  question. 

"  After  these  various  decisions  of  Courts  of  Law,  we  are 
certainly  warranted  in  pronouncing,  that  a  fraudulent  breach 
of  duty  by  the  master  in  respect  to  his  owners ;  or,  in  other 
words,  a  breach  of  duty,  in  respect  to  his  owners,  with  a 
criminal  intent,  or  ex  maleJiciOf  is  barratry.  And  with 
lespect  to  the  owner  of  the  ship  or  goods,  whose  interest  is 
to  be  protected  by  the  policy,  it  can  make  no  difference  in 
the  reason  of  the  thing,  whether  the  prejudice  he  suffers  be 
owing  to  an  act  of  the  master,  induced  by  motives  of  advan- 
tage to  himself,  malice  to  the  owner,  or  a  disregard  to  those 
laws  which  it  was  the  roaster's  duty  to  obey,  and  which  (or 
^  would  not  be  barratry)  his  owners  relied  upon  his  observ- 
ing. It  has  been  strongly  contended,  on  the  part  of  the  ifthecondurt 
defendant,  that  if  the  conduct  of  the  master,  although  criilii-  of  the  master « 

.         .  ,   ,  ,  cnminai  with 

Du  in  respect  of  the  state,  were,  in  his  opinion,  likely  to  respect  to  the 
advance  his  owner's  interest,  and  intended  by  him  to  do  so,  ratry,  although 
it  will  not  be  barratry ;  but  to  this  we  cannot  assent.     For  it      •  ^hi*'* 

-^  '  opinion  to 

ia  not  for  him  to  judge  in  cases  not  entrusted  to  his  discretion,  advance  hU 
or  to  suppose  that  he  is  not  breaking  the  trust  reposed  in  interest, 
him  but  acting  meritoriously  when  he  endeavours  to  advance 
the  interest  of  his  owners  by  means  which  the  law  forbids, 
and  which  his  owners  also  must  be  taken  to  have  forbidden, 
and  not  only  from  what  ought  to  be,  and  must  therefore 
he  presumed  to  have  been,  their  own  sense  of  public  duty, 
hut  also  from  a  consideration  of  the  risk  and  loss  likely  to 
follow  from  the  use  of  such  means.  In  laying  down  this  doc- 
trine, we  feel  ourselves  supported  by  the  several  eminent 
authorities  already  referred  to.     And  in  giving  this  opinion, 
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we  do  not  feel  any  apprehension  that  simple  deviations  will 
be  turaed  into  barratry  to  the  prejudice  of  the  underwriters; 
for,  unless  they  be  accompanied  with  fraud  or  crime,  no  case 
of  deviation  will  fall  within  the  true  definition  of  barratry,  as 
above  laid  down.    Another  argument  was  used,  which  hardly 
appears  to  have  been  used  seriously ;  namely,  that  the  cap- 
tain, in  this  case,  united  in  himself  the  two  chai^icters  of 
supercargo  and  captain,  and  that,  as  captain,  he  must  be 
considered  as  obeying  the  directions  of  his  owners,  given  to 
himself,  as  captain,  by  himself,  in  his  character  of  super- 
cargo.    It  is  suflScient  to  state  such  an  argument,  to  show  it 
can  have  no  weight.     The  directions  of  the  owners  as  to  the 
conduct  of  the  voyage,  and  as  to  the  places  where  the  trade 
was  to  be  carried  on,  are  to  be  looked  for  in  their  instru^ 
tions:  which,  coupled  with  their  duty  to  their  country,  mast, 
during  every  moment  of  the  voyage,  be  considered  as  either 
expressly  or  impliedly  directing  the  captain  to  conduct  the 
ship  to  those  places  only  where  trade  might  be  carried  on 
without  violating  the  laws  of  their  country." 
The  plaintiffs,  therefore,  retained  their  verdict 
A  deviation  br       ^^^  where,  in  the  case  of  Bottomley  v.  BoviU,  (a)  the 
the  master        master  is  Called  upon  to  exercise  his  own  discretion,  and  only 

through  a  mil-  ,     ,  . 

take  ai  to  the  errs  in  judgment,  and  not  **  ex  maleficioy'*  it  does  not  amount 
inttnfcSfoni »  *^  barratry.  Thus  in  a  case  in  which  the  captain  of  a  ship 
amisappreheii-  mistook  the  meaning  of  his  instructions,  or  erred  as  to  the 

tion  of  the  beat 

mode  of  carry-  best  mode  of  Carrying  them  into  effect,  it  was  insisted  at  the 
e^  v^/not  ^^9  on  behalf  of  the  assured,  that  the  plaintiff*  was  entitled 
h!^t^  to  recover  for  a  loss  by  barratry.  Lord  Chief  Justice  Abbott 
told  the  jury  **  that  barratry  meant  an  act  of  the  master  in 
fraud  of  his  duty  to  his  owner.  A  mere  mistake  of  the  cap- 
tain as  to  the  meaning  of  his  instructions,  or  a  misapprehen- 
sion of  the  best  mode  of  carrying  them  into  effect,  would  not 
amount  to  barratry ;  and  he  directed  the  jury  to  find  for  the 
plaintiff*,  if  they  were  of  opinion  that  the  captain  acted  in. 
fraud  of  his  duty  to  his  owner,  when  he  went  to  New  ZealanS' 

• 

(a)  5  B.  &  C.  210. 
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instead  of  the  East  Indies;  but  if  they  thought,  on  the  other 
hand,  that  he  merely  mistook  the  meaning  of  the  instructions, 
or  the  best  mode  of  acting  for  the  purpose  of  carrying  them 
into  effect,  then  to  find  for  the  defendant.'*  Upon  this  point 
the  jury  found  for  the  defendant. 

And  where  in  Todd  v.  Ritchie,  (a)  which  was  an  action 
on  a  policy,  the  loss  was  averred  to  be  by  barratry  of  the 
roaster ;  and  it  appeared,  that  the  ship  having  sprung  a  leak, 
he  took  her  into  port,  and,  before  any  survey  made,  he  broke 
up  her  ceiling  and  end-bows  with  crowbars,  thereby  injuring 
her,  and  weakening  her ;  Lord  Ellenborough,  addressing  the 
counsel  for  the  plaintiff,  said,  ''  to  constitute  barratry,  which 
is  a  crime,  the  captain  must  have  been  proved  to  have  acted 
against  his  better  judgment,  as  the  case  stands  there  is  a 
whole  ocean  between  you  and  barratry." 

In  the  case  of  Goldsmith  v.  Whitmore,  (b)  it  was  held  that 
a  sentence  condemning  as  enemy's  property,  a  cargo  which 
the  master  had  barratrously  carried  into  the  enemy's  block- 
aded port,  though  he  may  prove  it  to  be  then  enemy's  pro- 
perty, does  not  disprove  the  allegation  that  the  cargo  was  lost 
by  the  captain's  barratrous  act. 

In  the  case  of  Vallejo  v.  Wheeler,  (c)  it  was  settled,  we  ipj^^  freurbt 
recollect,  that  the  freighter  of  the  ship  is  to  be  considered  as  f®"^  *^o  voyagi 

,  ,  ,  IS  owner  of  th 

the  owner  of  it  for  the  particular  voyage  ;  and  it  seems  also  ship,  and  bar- 
clearly  settled  by  the  same  case,  that  if  an  act  be  committed  L)mmitt^^with 
vith  the  consent  of  the  owners  of  the  ship,  that  cannot  be  '>»«>n«en*' 
barratry.     It  was,  however,  in  a  later  case,  insisted  upon  at 
the  Bar,  that  an  act  of  the  captain,  without  the  consent  of  the 
owners  of  the  goods,  who  were  the  insured,  though  with  the 
consent  of  the  owners  of  the  ship,  was  barratry,  so  as  to 
charge  the  underwriters.     But  this  argument  was  overruled 
hy  the  Court ;  and  could  not  have  been  admitted  without  But  an  act  of 
overturning  all  former  decisions  upon  the  subject.     Barratry  ^t}i*^|Je*J!J>'„, 
implies  something  contrary  to  the  duty  of  master  and  mari-  sent  of  the 
ners,  in  the  relation  in  which  they  stand  to  the  owners  of  the  ship,  though 

(a)  I  Stark.  240.  (6)  3  Taunt.  508.  (c)  Ante,  p.  323. 
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witboot  the       gfijp .    ^lxiA  although  they  make   themselves  liable  to  th^= 
owners  of  the     Owners  of  the  goods  for  misconduct,  yet  not  for  barratry 
^r^'doesnot    ^hich  Can  be  committed  against  the  owners  of  the  ship,  an 
J^;«         them  only. 

The  case  in  which  this  point  was  settled,  was  Wutt 


others y  Assignees^  ^c.  ▼.  Bourdieu  (a),  which  was  an  action  o 
a  policy  of  insurance,  made  by  Hague  before  he  became  3 
bankrupt,  on  goods  laden  in  the  ship  Rachette  (otherwise  the 
BeUona)  for  a  voyage  from  London  to  RocheUe,  subscribed 
by  the  defendant  for  120/1  at  IL  lOs.  per  cent,  premium. 
The  cause  was  tried  at  Guildhall  before  Mr.  Justice  BuUer, 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  the  following  case :  That  the 
bankrupt  shipped  on  board  the  vessel  in  question  goods  to 
the  amount  of  1,800/1  for  RocheUe.     That  the  captaiq^  by 
the  instigation  and   direction   of  Messrs  Le  Grands,  the 
owners  of  the  ship,  went  with  the  ship  and  cargo  to  Bour- 
deaux  instead  of  RocheUe,  where  the  cargo  was  sold  by  the 
agent  of  Le  Grands.    That  a  petition  was  presented  by  the 
plaintiffs  to  the  lieutenant-general  of  the  admiralty  of  Gtri- 
enne,  stating  the  whole  of  the  transaction  between  the  bank- 
rupt and  the  owners  and  captain  :  that  in  order  to  procure  a 
landing  at  Bourdeaux,  their  original  destination  being  to 
Rochelle,  false  bills  of  lading  were  made  out  by  the  captain, 
at  the  instigation  of  Le  Grand :  the  petition  concluded  with 
a  prayer  for  relief.     In  consequence  of  this  petition,  a  decree 
was  passed,  declaring  Rene  Guine  (captain)  guilty  of  the 
crime  of  barratry  of  the  master,  for  having  signed  false  bills 
of  lading,  &c.,  for  reparation  whereof,  it  sentenced  him  to 
perpetual-  service  in  the  gallies.     It  also  declared  Dominique 
he  Grand  guilty,  and  convicted  of  having  been  an  instigator 
and  accomplice  of  the  said   barratry  of  the  master,   and 
adjudged  him  to  five  years*  servitude  in  the  gallies :  and  also 
decreed  that  the  said  Rene  Guine  and  Le  Grand  should  pay 
to  the  plaintiffs  the  amount  of  their  loss,  and  all  charges  and 

(a)  1  T.  R.  323. 
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costs.  The  question  on  this  case  is,  whether  the  plaintiffs 
ivere  entitled  to  recover  against  the  insurers  ?  After  the  first 
argument. 

Lord  Mansfield  said,  ^'  that  with  regard  to  the  sentence 
which  had  been  passed  abroad,  and  which  had  declared  the 
master  and  owner  to  have  been  guilty  of  barratry,  it  was 
entirely  out  of  the  question.  That  though  it  was  a  most 
righteous  judgment,  yet  that  it  was  no  part  of  the  consider- 
ation of  the  Court  there,  what  was  meant  by  barratry  in  an 
English  policy.  The  question  was  left  entirely  open.  That 
their  idea  of  barratry  was  manifestly  different  from  the  con- 
struction put  upon  that  word  in  our  own  Courts,  for  they  had 
found  the  owner  guilty  of  barratry,  which  was  entirely 
repugnant  to  every  definition  of  barratry  which  had  ever 
been  laid  down  in  an  English  Court  of  Justice. 

Lord  Mansfield  delivered  the  opinion  of  the  Court  (a). 

''  All  questions  upon   mercantile  transactions,  but  more, 
particularly  upon  policies  of  insurance,  are  extremely  import- 
ant, and  ought  be  settled.     The  general  question  here  is  on 
the  construction  of  the  word  barratry  in  a  policy  of  insurance. 
It  is  somewhat  extraordinary  that  it  should  have  crept  into 
insurances,  and  still  more,  that  it  should  have  continued  in 
them  so  long ;  for  the  underwriter  insures  the  conduct  of  the 
captain,  whom  he  does  not  appoint,  and  cannot  dismiss,  to 
the  owner,  who  can  do  either  (6).    The  point  to  be  consi- 
dered is,  whether  barratry,  in  the  sense  in  which  it  is  used  in  Bmmtry  can- 
our  policies  of  insurance,  can  be  committed  against  any  but  mitted  against 
the  owners  of  the  ship?     It  is  clear,  beyond  contradiction,  ^newVfSio 
that  it  cannot ;  for  barratry  is  something  contrary  to  the  duty  *^P* 
of  the  master  and  mariners,  the  very  terms  of  which  imply, 
that  it  must  be  in  the  relation  in  which  they  stand  to  the 
owners  of  the  ship.    The  words  used  are  master  and  mariners^ 
which  are  very  particular.    An  owner  cannot  commit  barratry. 

(a)  The  Court  had  declared  that  borough  says  in  the  previous  case 

a  second  argument  was  unneces-  of  Earleo.  Rowcroft,  8  £att,p  .133> 

sary.  and  ante,  p.  334. 

(6;  See  also  what  Lord  Ellen- 
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He  may  make  himself  liable  by  his  fraudulent  conduct  to  the 
owner  of  the  goods,  but  not  as  for  barratry.     And,  besides, 
barratry  cannot  be  committed  against  the  owner  with  his 
consent ;  for  though  the  owner  may  become  liable  for  a  ci?il 
loss  by  the  misbehaviour  of  the  captain,  if  he  consents,  yet 
that  is  not  barratry*     Barratry  must  partake  of  something 
criminal,  and  must  be  committed  against  the  owner  by  the 
master  or  mariners.     In  the  case  of  ValUjo  and   Wheeler^ 
the  Court  took  it  for  granted  that  barratry  could  only  be 
committed  against  the  owner  of  the  ship.     The  point  is  too 
clear  to  require  any  further  discussion.*' 
The  postea  was  delivered  to  the  defendant. 
If  in  owner  be      It  is  clear,  that  if  the  owner  be  also  the  master  of  the  ship, 
be  cannot  com-  ^"7  ^^^9  which  in  another  master  would  be  construed  bar- 
mit  bamtry.      j-atry,  Cannot  be  so  in  him ;  because  such  doctrine  would 
militate  against  one  of  the  rules  laid  down  in  a  former  part  of 
this  section,  namely,  that  no  man  shall  be  allowed  to  derive 
a  benefit  from  his  own  crime,  which  he  would  do,  were  he  to 
recover  against  th6  insurer  for  a  loss  occasioned  by  his  own 
act.     But  where  the  person,  who  acts  as  master  of  the  ship, 
is  proved  to  have  carried  her  out  of  her  course  for  fraudulent 
purposes  of  his  own,  that  is  primd  facie  evidence  of  barratry, 
so  as  to  entitle  the  assured  to  recover  against  the  underwriter, 
without  requiring  him  to  prove  negatively  that  such  captain 
was  not  the  owner,  or  shewing  who  really  was  so.     The  fact 
of  his  being  owner  must  be  established  by  the  underwriter, 
in  discbarge  of  whom  it  is  to  operate,  (a) 
Themortoa-         This  rule  respecting  the  same  person  being  both  owner 
uifficientlv  the   ^"^  master  has  been  extended  in  the  Court  of  Chancery  to  a 
kbiellim  from    ^^^®  ^^  Lcwcn  V.  Suasso  (6),  where  such  an  owner  and  master, 
committing        after  mortgaging  his  ship,  had  committed  barratry ;  and  when 

bwrttryifhe        ,  ,  ,  .  ,  .  ,      . 

be  abo  the        the  mortgagee  brought  an  action  at  law  agamst  the  insurer  to 

recover  damages  for  the  loss  which  he  had  sustained  by  this 


(a)  Ross  r.  Hunter,  4  T.  R.  33.      Postlethw.  Diet.   1  vol.  147,  mUe, 
See  nnte^  p.  330.  p.  336. 

{f})   In   Chancery,    16   Geo.  2 ; 


ma»ter. 
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act  of  barratry,  the  Court  still  considering  the  mortgagor  as 
the  owner,  granted  an  injunction. 
The  facts  of  that  case  were  these.    The  plainti£f  in  equity  Wh«ro  the 

owner  and  mas- 
having  been  sued  at  law  upon  a  policy  of  insurance  against  terofaship 

the  barratry  of  the  master,  which  was  also  the  loss  assigned  ing  hb  s^^' 

in  the  declaration,  brought  his  bill  in  CEancery  to  be  relieved,  ^""J*^^!^ 

and  for  an  injunction.    The  voyage  msured  was  from  London  md  the  mort- 

to  Marseilles^  and  from  thence  to  some  port  in  Holland.    The  C^oiTaf 

master  sailed  with  the  ship  to  Marseilles,  and  then,  instead  I*''  "gMMt  tj® 

*  '  '  insurers  tor  toe 

of  pursuing  his  voyage,  sailed  to  the  West  Indies,  where  he  1<^  arising 
sold  his  ship,  and  died  insolvent.     The  plaintiff  by  his  bill  barratry :  the 
suggested,  that  Matthews,  the  master,  was  also  the  owner  of  cer^anted*an 
the  ship ;  that  he  had,  before  the  voyage,  entered  into  a  injunction  *<> 

restrain  the 

bottomry  bond  to  the  defendant  for  200/.,  and  afterwards,  by  proceedings. 
a  bill  of  sale,  had  assigned  over  his  interest  in  the  ship  to  the 
defendant,  as  a  security  for  the  ^0/. ;  that  Matthews  was, 
nevertheless,  in  equity,  to  be  considered  as  owner  of  the  ship, 
though  in  law  the  ownership  and  property  would  be  looked 
upon  to  be  in  the  defendant ;  and  that  the  owner  of  a  ship 
could  not^  either  in  law  or  equity,  be  guilty  of  a  barratry 
concerning  the  ship ;  and  therefore  he  prayed  an  uij  unction, 
and  that  the  policy  might  be  delivered  up.     The  matters  of 
fact  being  confessed  by  the  answer,  an  injunction  was  moved 
for  on  the  principle,  that  a  mortgagor  is  to  be  considered 
in  equity  as  the  owner  of  the  thbg  mortgaged ;  and  that 
Matthews,  the  master,  being  owner,  could  not  be  guilty  of 
barratry. 

Lord  Hardwicke. — "  Barratry  is  an  act  of  wrong  done  by 
the  master  against  the  ship  and  goods;  and  this  being  the 
case  of  a  ship,  the  question  will  be.  Who  is  to  be  considered 
as  the  owner  ?  Several  cases  might  be  put  where  barratry 
may  be  assigned  as  the  breach  of  an  insurance,  and  barratry 
or  not  is  a  question  properly  determinable  at  law  :  but  in  this 
case  it  is  not  so,  for  Courts  of  Law  will  not  consider  a  mort- 
gagor as  having  any  right  or  interest  in  the  thing  mortgaged ; 
and  a  man  may  frequently  come  into  equity  for  relief  in 
respect  of  a  part  only  of  his  case.     It  might,  indeed,  be  con- 
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sidered  at  law,  whether  what  the  master  has  done,  whether 
he  be  owner  or  not^  did  not  amount  to  a  breach  of  contract 
as  master,  and  so  to  a  barratry :  it  may  likewise  be  so  consi- 
dered in  this  Court*  But  at  law  a  defendant  cannot  read 
part  of  a  plaintiff's  answer  to  a  bill  filed  against  him  here : 
the  whole  answer  must  be  read,  which  has  often  been  a  reason 
for  this  Court  to  interpose  by  injunction  upon  a  plaint  at  law ; 
and  considering  the  mixed  nature  of  this  case,  I  think  an 
injunction  ought  to  be  granted.*' 

And  it  was  decided  in  the  case  of  Hatelockv.HcmciU  {a\ 
that  even  if  the  parties  insert  in  the  policy  that  the  insurance 
shall  be  upon  the  ship  in  any  lawful  tradci  if  the  captain  com- 
mit barratry  by  smuggling,  the  underwriters  are  answerable. 
For  otherwise  the  word  barratry  should  be  struck  out  of  the 
policy ;  and  most  clearly  the  stipulation  in  the  policy  respect- 
ing the  employment  of  the  ship  in  a  lawful  trade,  must  mean, 
as  was  said  by  Lord  Kenyan  in  delivering  the  unanimous 
opinion  of  the  Court,  the  trade  on  which  she  is  sent  by  the 
owners. 
A  lo»  is  well        A  loss  by  barratry  is  well  alleged,  though  it  be  proved  to 
ha^ened  b*^*  have  happened  by  the  joint  act  of  an  enemy,  aided  by  some 
barratry  though  of  the  crew.     Indeed,  it  should  seem,  it  would  be  good  also 

it  be  proved  to  ^ 

have  taken        if  laid  the  Other  way;  at  least  Lord  EUenborough  alloweil  a 

LnTact  ofthe   plaintiff  under  similar  circumstances  to  recover,  where  the 
enemy  aided  by  j^gg  ^^g  |^jj  j^  \i^vQ  been  by  capture  (6). 

the  crew.  "^        *  ^  ' 

So  if  a  loss  be  alleged  to  have  happened  by  the  perils  of 
the  sea,  it  is  supported  by  proof  of  the  ship  being  wrecked, 
although  this  may  have  been  occasioned  by  the  barratry  of 
tlie  master  and  mariners  (c). 

Hitherto  we  have  considered  barratry,  only  as  it  affects 
the  rights  of  the  insurer  and  insured,  which  is  certainly  the 
material  point  of  view  in  our  present  inquiry :  but  before  we 
come  to  the  conclusion  of  this  section,  it  will  be  proper  to 

(a)  3  T.  R.  277.  son,  2  Camp.  620. 

{b)    Toulmin    r.    Anderson,    I  (c)  Heyroan  v.  Parish,  2  Camp. 

Taunt.   227'    Hucks  v.  Thornton,  148,  and  see  ante,  p.  265. 
1  Uolt,  38.    Archangelo  v.  llionip. 
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take  notice  of  those  positive  regulations,  which  exist  in  this 
and  other  countries,  for  the  punishment  of  those  who  are 
guilty  of  some  of  the  more  heinous  acts  of  barratry. 

1.  By  the  ordinances  of  Middleburgh,  Rotterdamy  and 
Hamburgh^  if  any  act  of  barratry  be  committed  by  the  master, 
▼arious  degrees  of  punishment,  sometimes  amounting  even  to 
death,  are  inflicted  upon  him,  proportioned  to  the  enormity 
of  his  guilt  (a). 

S.  Various  enactments  have  at  different  periods,  from  the  The  Uwi 
reign  of  Charles  the  Second,  been  made  in  this  country  for  ^l^hment  of 
the  punishment  of  masters  and  mariners  in  charge  of  ships,  §!^^-^^^'^ 
and  other  persons  wilfully  casting  away,  burning,  or  otherwise  cutm^  away, 

or  sottiiiff  fire 

destroying  such  ship  (6).  to  shipe : 

And  now  by  the  7  &  8  Greo.  4,  c.  30,  s.  10,  it  is  enacted,  i.  Damaging, 
"  that  if  any  person  shall  unlawfully  and  maliciously  damage,  |^  ^^    ^ 
otherwise  than  by  fire,  any  ship  or  vessel,  whether  in  a  com- 
plete or  unfinished  state,  with  intent  to  destroy  the  same,  or 
to  render  the  same  useless,  every  such  offender  shall  be 
guilty  of  felony,  and  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  Court,  to  be  transported  beyond  the 
seas  for  the  term  of  seven  years,  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years;  and  if  a  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped,  (if  the  Court 
shall  so  think  fit)  in  addition  to  such  punishment.     Other 
provisions  on  this  subject,  in  this  statute,  were  repealed  by 
7  Wm.  4,  and  1  Vict.  c.  89,  by  which  it  is  enacted,  *^  That  2.  Setting  fire 
whosoever  shall  unlawfully  and  maliciously  set  fire  to,  cast  awaj,  or  other- 
away,  or  in  anywise  destroy  any  ship  or  vessel,  either  with  ^J^^f^^Jf 
intent  to   murder  any  person,  or  whereby  the  life  of  any  intent  to 

muFQeTi  ate* 

person  shall  be  endangered,  shall  be  guilty  of  felony,  and 
being  convicted  shall  suffer  death**  (c). 

•'That  whosoever  shall  unlawfully  exhibit  any  false  light  r^^'r^hto!*^ 

(a)  8  Mag.  71,  112»  215.  c.  12,  8.  3  ;  43  Geo.  3,  c.  113,  &c. 

(6)  22  &  23  C&r.  2,  c.  11.  8  12;  (c)  Sect.  4. 

1  Anne,  8tat.  2,  c.  9*  s.  4  ;  4  Geo.  1, 
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or  signal,  with  intent  to  bring  any  ship  or  vessel  into  danger, 

or  shall  unlawfully  and  maliciously  do  anything  tending  to 

the  immediate  loss  or  destruction  of  any  ship  or  vessel  in 

distress,  shall  be  guilty  of  felony,  and  being  convicted  thereof 

shall  suffer  death  (a). 

4.  Setting  fire        ''  That  wbosoever  shall  unlawfully  and  maliciously  set  fire 

awa^y?or°othcr-  t®,  or  in  anywise   destroy  any  ship  or  vessel,  whether  the 

wise  destroyiiig  game  be  Complete,  or  in  an  unfinbhed  state,  or  shall  unlaw- 

any  ship,  with  r        ' 

intent  to  pre-     fully  and  maliciously  set  fire  to,  cast  away,  or  in  anywise 
owner,  or  destroy  any  ship  or  vessel,  with  intent  thereby  to  prejudice 

un  crwnter»  ^^^  owner  or  part-owner  of  such  ship  or  vessel,  or  of  any 
goods  on  board  the  same,  or  any  person  that  hath  under- 
written, or  who  shall  underwrite  any  policy  of  insurance  upon 
such  ship  or  vessel,  or  on  the  freight  thereof^  or  upon  any 
goods  on  board  the  same,  shall  be  guilty  of  felony,  and  being 
convicted  thereof,  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond  the  seas  for  the  term  of  the 
natural  life  of  such  offender,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  unprisoned  for  any  term  not  exceeding 
three  years**  (6). 
6.  Impeding  ''  That  whosoever  shall  by  force  prevent  or  impede  any 

dwrourinff  to*"  P^^^on  endeavouring  to  save  his  life  from  any  ship  or  vessel 


»ve  his  life       which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on 

from  a  ship  m  >  7  * 

^utreii,&c.  shore  (whether  he  shall  be  on  board,  or  shall  have  quitted 
the  same)  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  Court,  to 
be  transported  beyond  the  seas,  for  the  term  of  the  natural 
life  of  such  offender,  or  for  any  term  not  less  than  fifteen 
years,  or  to  be  imprisoned  for  any  term  not  exceeding  three 
years."  (c)  ''  That  whosoever  shall  unlawfully  and  maliciously 
destroy  any  part  of  any  ship  or  vessel  which  shall  be  in 
distress,  or  wrecked,  stranded,  or  cast  ashore,  or  any  goods, 
merchandise,  or  articles  of  any  kind,  belonging  to  such  ship 
or  vessel,  shall  be  guilty  of  felony,  and  being  convicted 
thereof,  shall  be  liable  at  the  discretion  of  the  Court,  to  be 

(fl)  Sect.  5.  (6)  Sect  0.  {r)  Sect.  7. 
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transported  beyond  the  seas,  for  any  term  not  exceeding 
fifteen  years,  nor  less  than  ten  years,  or  to  be  imprisoned  for 
any  term  not  exceeding  three  years"  (a). 

3.  By  the  11  &  12  Wm.  3,  c.  7,  s.  9,  (made  perpetual  by 
6  Geo.  I,  c.  19)  it  is  enacted, 

**  That  if  any  commander  or  master  of  any  ship,  or  any  Piracy, 
seaman  or  mariner,  shall  in  any  place,  where  the  admiral  Running  away 
hath  jurisdiction,  betray  his  trust  and  turn  pirate,  enemy,  or  or  cargo,  or 
rebel,  and  piratically  and  feloniously  run  away  with  his  or  JJ^Jh^^^^'' 
their  ship  or  ships,  or  any  barge,  boat,  ordnance,  ammuni- 
tion, goods  or  merchandises ;  or  yield  them  up  voluntarily  to 
any  pirate,  or  shall  bring  any  seducing  messages  from  any 
pirate,  enemy,  or  rebel,  or  consult,  combine,  or  confederate 
with,  or  attempt  or  endeavour  to  corrupt  any  commander, 
master,  officer,  or  mariner,  to  yield  up,  or  run  away  with  any 
ship,  goods,  or  merchandises,  or  turn  pirate,  or  go  over  to 
pirates,  or  if  any  person  shall  lay  violent  hands  on  his  com- 
mander, whereby  to  hinder  him  from  fighting  in  defence  of 
his  ship  and  goods  committed  to  his  trust,  or  shall  confine  his 
master,  or  make,  or  endeavour  to  make  a  revolt  in  the  ship, 
shall  be  adjudged,  deemed,  and  taken  to  be  a  pirate,  felon, 
and  robber,  and  being  convicted  thereof,  according  to  the 
directions  of  this  act,  shall  have  and  suffer  pains  of  death, 
loss  of  lands,  goods,  and   chattels,  as  pirates,   felons,  and 
robbers  upon  the  seas  ought  to  have  and  suffer." 

And  now  by  the  7  Wm.  4,  and  1  Vict.  c.  88,  s.  3,  it  is 
enacted,  "  That  persons  convicted  of  any  offence,  which  by 
the  acts  referred  to  in  that  section  amount  to  piracy,  shall  be 
liable  to  be  transported  for  life,  or  for  any  term  not  less  than 
fifteen  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
three  years"  (6). 

(a)  Sect.  8.  c.  II,  as  to  the  offence  of  not  rc- 

(6)  And   see  the  provisions  of      sisting  pirates  and  enemies. 
16  Car.  2,  c.  6,  and  22  &  23  Car.  2, 
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SECTION  XIV. 

**  AND    OP    ALL    OTHER    PERILS,    LOSSES,     AND    MISFORTUNES, 

THAT   HAVE   OR   SHALL   COME,    &C." 

TbedfectoT  The  insertion  in  the  policy  of  the  general  words  by  which 
wowET^dll  ^^®  underwriters  undertake  upon  themselves  **  all  other 
oAer  perils,  perils,  losses,  and  misfortunes,  that  shall  come  to  the  hurt, 
detriment,  or  damage,  of  the  ship  or  goods  in  the  voyage,** 
has  the  effect  of  providing  for  any  doubts  which  might  arise 
as  to  cases  which  come  nearly,  but  not  precisely,  under  the 
specified  causes  of  loss.  In  Cullen  v.  Butler  (a).  Lord  Ellen- 
borough  says,  ''  The  extent  and  meaning  of  the  general 
words  have  not  yet  been  the  immediate  subject  of  any  judi- 
cial construction  in  our  Courts  of  law.  As  they  must,  how- 
ever, be  considered  as  introduced  into  the  policy  in  further- 
ance of  the  objects  of  marine  insurances,  and  may  have  the 
effect  of  extending  a  reasonable  indemnity  to  many  cases  not 
distinctly  covered  by  the  special  words,  they  are  entitled  to 
be  considered  as  material  and  operative  words,  and  to  have 
due  effect  assigned  to  them  in  the  construction  of  this  instru- 
ment ;  and  which  will  be  done  by  allowing  them  to  compre- 
hend and  cover  other  cases  of  marine  damage  of  the  like 
kind  with  those  which  are  specially  enumerated  and  occa- 
sioned by  similar  causes."  Emerigon,  (b)  in  discussing  the 
general  rule,  that  assurers  answer  for  all  loss  and  damages 
that  happen  on  the  sea,  says,  that  it  is  to  prevent  doubts  and 
vain  disputes,  that  in  the  printed  policies  the  following  words 
have  been  inserted ;  and  then  he  instances  the  general  words 
to  be  found  in  the  policies  of  most  of  the  principal  ports  on 
the  continent:  ''All  inconveniences,  perils,  and  cas  forfuits, 
(which   may  be   translated  as   misfortunes,  accidents,  &c) 

(a)  5  M.  &  S.  405. 

ib)  In  c.  12,  8.  1,  p.  300,  of  bis  Traite  d' Assurances. 


SECT.  XIV.]        Of  all  other  Perils^  Losses^  §fc.  349 

which  may  happen,"  and  generally  of  "  all  perils  and  fortunes  J*  E"ne"gon" 
which  may  happen  in  what  manner  soever,  and  which  can  be  sime  rule  in 
imagined,"  is  the  provision  to  be  found  in  the  policies  of  jBor-  Assurances. 
deaux  and  Antwerp.    Thus  if,  as  in  the  case  "of  Gordon  v. 
Rimmington  (a),  a  ship  be  burnt  to  prevent  her  falling  into 
the  hands  of  the  enemy,  and  it  be  a  doubt  whether  this  be  a 
loss  by  "  fire"  or  by  **  enemies,"  it  comes  at  any  rate  under 
the  general  term  of  "  all  other  perils"  expressed  in  the  policy,  -^^  ^y^^^ 
and  oueht  to  be  protected  by  them :  for  if  it  be  not  a  loss,  "genenl 

®  '^  ^  ,    ,  words**  are  to 

strictly  speaking,  by  ''  enemies"  or  by  "  fire,"  it  is  a  loss  by  a  be  restrained 
peril,  "  ejusdem  generis.'*    But  these  general  words  are  to  be  ^  pg^u  of  the 
restrained,  in  construction,  to  perils  of  the  same  kind  with  8«n«^>ndto 

'         ^     ^  ^  those  inserted 

those  more  particularly  mentioned  in  the  policy.  in  the  policy. 

Thus  in  the  case  of  Butler  v.  Wildman  {Jb\  which  has  been  Where  the 
before  mentioned,  where  the  captain  of  a  Spanish  ship,  in  gMni^^ghip 
order  to  prevent  a  quantity  of  dollars  from  falling  into  the  Sj^'^f^d^lJJ?! 
hands  of  the  enemy  by  whom  he  was  about  to  be  attacked,  overboard,  to 
threw  them  into  the  sea,  and  was  immediately  afterwards  failing  into  the 
captured.     The  policy  was  in  the  common  form,  and  declared  enemyby  whom 
the  perils  insured  against  to  be  oiF  the  "seas,  men-of-war,  he  was  about 

.  o  t      i»     11       1  -11  I  to  be  attacked, 

enemies,  jettisons,  &c.,  and  of  all  other  penis,  losses,  and  andwasaAer- 
misfortunes,  that  had  or  should  come  to  the  hurt,  &c. : "  it  ^^  |f  „o^^' 
was  decided,  that  if  this  was  not  strictly  speaking  a  loss  !oMj>yJettwon» 

'    ^  •'      r  o  ig  n  loss  *•  ejua- 

by  "jettison,"  it  was  at  any  rate  something  ejusdem  generis,  dem veneris,** 

gt  m  1  and  lalls  under 

and  therefore  falls  under  the  general  words  "  all  other  losses  the  words  all 
and  misfortunes,  &c."  J^.**'  P^"*"- 

So  also  in  another  recent  case  of  Phillips  and  another  v. 
Barber  (c)f  which  was  an  action  on  a  policy  of  insurance  in 
the  usual  form.  For  twelve  months,  at  sea  and  in  port,  the 
loss  averred  was  as  follows :  "  that  the  ship  having  arrived  in 
the  harbour  of  St.  John,  in  the  province  of  Netv  Brunswick, 
and  discharged  her  cargo,  it  became  necessary  to  place  her, 
and  she  was  accordingly  placed,  in  a  graving  dock,  there  to 


(a)  1  Camp.  123»  ante,  pp.  269>      where  the  case  is  more  fully  stated. 
282.  (c)  5  B.  &A.  161. 

(b)  3  B.  &  A.  398,  ante,  p.  285, 
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be  repaired,  and  near  to  a  certain  wharf  in  the  graving  dock; 
and  that  whilst  she  was  there,  by  the  violence  of  the  wind  and 
the  weather,  she  was  thrown  over  on  her  side,  whereby  sbc 
struck  the  ground  with  great  violence,  and  was  bilged,  &c.' 
To  this  the  defendant  demurred  specially.     Abbott^  C.  J-— 
**  I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.    In 
this  case  he  has  not  entangled  himself  with  any  particular 
allegation,  but  has  shown  fully  the  manner,  time,  and  place  of 
the  loss.    This,  it  is  to  be  observed,  was  a  policy  upon  the 
ship  for  time   at   sea  and  in  port."    His  Lordship,  after 
stating  the  facts,  said,  **  Now  I  think  that  it  is  clearly  alleged, 
that  this  was  a  loss  happening  in  port :  and  then  the  question 
will  be,  whether  it  is  a  loss  falling  within  any  of  the  perils 
insured  against.     Now,  the  perils  insured  against  are  '  of  the 
seas,  men-of-war,  &c.,  and  of  all  other  perils,  losses,  and 
misfortunes  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  ship.*     These  general  words  are  indeed 
restrained,  in  construction,  to  perils  '  ejusdem  generis^  with 
those  specified,  and  to  fall  within  the  general  words  of  the 
policy.    There  must,  therefore,  be  judgment  for  the  plaintiff." 
This  subject  was  very  fully  considered,  and  all  the  cases  on 
it  referred  to,  in  the  recent  and  important  case  of  Detaux  v. 
r Anson  (a).     The  declaration  averred  that  the  **  ship  was 
broken,  damaged,  and  destroyed,  and  rendered  wholly  inca* 
pable  of  pursuing  the  said  voyage,  by  certain  perils  which 
the  said  assurers,  by  the  said  policy,  did  take  upon  them- 
selves, to  wit,  by  the  accidental  breaking  and  giving  way  of 
the  tackle  and  supports  whereby  the  said  ship  was  supported, 
in   being  moved  from  a  certain  dock;  in  consequence  of 
which  breaking  and  giving  way,  the  said  ship  struck  violently 
against  the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage,  &c.** 
The  defendants  traversed  the  allegation  ''  that  the  ship  was 
broken,  damaged,  and  destroyed,  and  rendered  incapable  of 
pursuing  the  voyage,  by  any  perils  which  the  said  assurers 

(a)  7  Srott,  507 ;  6  B.  N.  C.  519. 
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l}y  the  said  policy  did  take  upon  themselves.*'  Lord  Chief 
^Justice  Tindal,  after  referring  to  the  other  parts  of  the  case, 
said,  ''  The  point  remaining  to  be  considered  is,  whether  the 
loss  was  occasioned  by  any  of  the  perils  insured  against  by  the 
policy.  It  is  to  be  observed  that  the  words,  in  the  policy  are 
very  large :  the  policy  not  only  enumerates  '  perils  of  the  sea/ 
but  all  other  perils,  losses,  and  misfortunes  that  had  or  should 
come  to  the  hurt,  detriment,  or  damage  of  the  subject-matter 
of  the  insurance ;  and  the  cases  cited  by  the  plaintiff  of 
Carruthers  v.  Sydebotham  (a),  Fletcher  v.  IngUs  {b),  and 
Phillips  V.  Barber  (c),  are  sufficient  to  shew,  that  a  loss 
occasioned  by  the  endeavour  to  get  the  vessel  afloat  from  the 
dock  in  which  she  has  just  been  repaired,  was  a  loss  within 
the  policy.  Indeed,  the  difficulty  which  has  arisen  upon  this 
point  in  former  cases,  has  rather  turned  upon  the  question 
whether  such  a  loss  was  properly  described  in  the  declaration 
as  a  loss  by  the  perils  of  the  sea,  than  to  any  doubt  as  to  its 
falling  within  the  general  terms  of  the  policy ;  and  in  the 
present  case  that  difficulty  is  avoided  by  the  mode  in  which 
the  loss  is  described  in  the  declaration.** 

It  may  properly  enough  be  mentioned  under  this  head,  Shipmissiog 
that  if  a  ship  has  been  missing,  and  no  intelligence  received  Srba reMon- 
of  her  within  a  reasonable  time  after  she  sailed,  it  shall  be  f^^®  **"«  "*;*^^ 

be  presumed 

presumed  that  she  has  foundered  at  sea.  to  have  foun- 

And  in  ttie  case  of  Green  v.  Brown  (c/),  the  ship  Charming 
Peggy  was  insured  in  1739,  from  North  Carolina  to  London, 
with  a  warranty  against  captures  and  seizures,  and  in  an 
iction  the  loss  was  laid  in  the  declaration  to  be  by  sinking  at 
sea.  All  the  evidence  given  was,  that  she  sailed  out  of  port 
)n  her  intended  voyage,  and  had  never  since  been  heard  of. 
Several  witnesses  proved,  that  in  such  a  case  the  presumption 
s,  that  she  perished  at  sea,  all  other  sorts  of  losses  being 
generally  heard  of.  It  was  insisted  for  the  defendant,  that  as 
raptures  and  seizures  were  excepted,  it  lay  upon  the  plaintiff 


(a)  4  M.  &  S.  77,  (e)  5  B.  &  A.  161. 

(6)  2  B.  &  A.  315.  (d)  2  Str.  1199. 


dered  at  sea. 


352  Of  all  other  Perils^  Losses^  SfC.         [part  i. 

to  proTe^  that  the  loss  happened  in  the  particuhir  manner 
declared  on.  But  Lord  Chief  Justice  Lee  said^  **  it  would  be 
unreasonable  to  expect  certain  evidence  of  such  a  loss,  where 
every  body  on  board  is  presumed  to  be  drowned :  and  all 
that  can  be  required  is  the  best  proof  the  nature  of  the  case 
admits  of,  which  the  plaintiff  has  given.**  He  therefore  left  it 
to  the  jury,  who  found  according  to  the  plaintiff's  declaration. 

The  same  doctrine  was  held  in  a  more  modem  case  of 
Newby  v.  Read  (a),  before  Lord  Mof^field.  It  was  an  action 
of  covenant  on  a  deed,  in  the  nature  of  a  policy  of  insurance, 
by  which  the  defendant  was  bound  to  insure  against  any  loss 
happening  before  the  30th  of  November,  1762,  free  from 
average.  The  ship  sailed  from  Newcastle  to  Copenhagen, 
which  is  usually  about  ten  days*  voyage.  She  was  soon  after 
taken  by  a  French  privateer,  but  ransomed ;  and  she  then 
proceeded  on  her  voyage  to  Copenhagen  (as  was  proved  by 
the  ransomers)  in  a  bad  condition.  She  was  never  heard  of 
afterwards,  though  all  due  diligence  had  been  used;  and 
several  ships,  which  sailed  after  her,  were  proved  to  have 
arrived  safe  at  Copenhagen. 

Lord  Mansfield  told  the  jury,  that  this  evidence  was  a  suiG- 
cient  ground  to  presume  that  she  perished  at  sea,  unless  the 
contrary  appeared.  The  jury'  accordingly  found  for  the 
plaintiffs. 

So  in  a  recent  case  of  Koster  v.  Reid{b\  on  a  policy  on 
goods  by  a  certain  ship,  it  was  proved  that  she  sailed  on  the 
«  voyage  insured  with  the  goods  on  board,  and  never  arrived 
at  her  port  of  destination,  and  that  a  few  days  after  her 
departure  a  report  was  heard  at  the  place  whence  she  sailed 
that  she  had  foundered  at  sea,  but  that  the  crew  were  saved. 
The  Court  of  King's  Bench  held  that  this  was  a  sufficient 
primd  facie  proof  of  a  loss  by  the  perils  of  the  sea,  and  that 
the  plaintiff  was  not  bound  to  call  any  of  the  crew,  or  to  shew 
that  he  was  unable  to  procure  their  attendance. 


(a)  Sittings  after  Michaelmas,  3  Geo.  3.  Park  Ins.  p.  148. 
(c)  6  B.  &  C.  19. 
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The  late  Mr.  J.  Park,  in  his  Treatise,  remarks  (a),  that  he  ^  England 

there  appeatv 

has  not  been  able  to  find  any  regulation  in  the  law  of  Englandf  no  regulation 
or   the  usage  of  merchants,  fixing  a   limited  time,  within  merchants,  fix. 
which  the  assured  may  demand  payment  for  his  loss,  in  case  ^^§i^\^*gij 
no  accounts  arrive  of  the  ship  upon  which  insurance  is  made,  the  assured  may 

demand  pay- 
Indeed,  from  the  nature  of  the  thing,  what  shall  be  a  reason-  ment  for  a  loss 

able  time  in  such  cases,  must  always  depend  upon  a  variety  of  ^  of'no'* 
obvious  circumstances.    He  says  "  he  understands,  however,  jccount  being 

•^  ^  '  '  heard  of  it. 

a  practice  has  prevailed  among  insurers,  which  seems  reason- 
able enough,  that  a  ship  shall  be  deemed  lost  if  not  heard  of 
in  six  months  after  her  departure  (or  after  the  time  of  the 
last  intelligence  from  her)  for  any  part  of  Europe,  and  in 
twelve  months  if  for  a  greater  distance.  The  only  objection 
to  such  a  practice  is,  that  the  latter  period  does  not  seem 
sufficient  in  India  voyages.  However,  that  is  a  matter  for 
the  insurer's  consideration ;  and  even  if  he  should  pay  the 
money  under  a  mistake,  supposing  the  ship  lost  when  it  really 
is  not,  he  might,  as  we  shall  see  hereafter,  if  the  insured  were 
unwilling  to  refund,  recover  it  back,  in  an  action  for  money 
had  and  received  to  his  use." 

In  Spain  and  France,  this  matter,  however,  is  not  left  to 
uncertainty ;  but  the  time,  within  which  such  losses  may  be 
demanded,  is  fixed  and  .ascertained  by  express  regulations. 
By  the  ordinances  of  the  former,  if  any  ship  insured  on  going  Ordinances  of 
to,  or  coming  from  the  Indies,  is  not  heard  of  in  a  year  and  a    ^^"^'^ 
half  after  her  departure  from  the  port  where  she  loaded,  it  is  Ordinances  of 
declared  that  she  is,  and  shall  be  deemed  lost  (6),  by  those 
of  the  latter  it  is  said,  that  if  the  insured  receive  no  news  of 
his  ship,  he  may,  at  the  expiration  of  a  year  for  common 
voyages,  reckoning  from  the  day  of  the  departure,  and  after 
two  years  for  those  at  a  greater  distance,  make  his  cession  to 
the  underwriters,  and  demand  payment,  without  being  obliged 
to  produce  any  certificate  of  the  loss  (e). 

(a)  Park  Ins.  p.  149.  Roax  v,  Salvador,  4  Seott,  p.  29, 

(b)  2  Magens,  33.  the  rules  mentioned  by  Straccha» 

(c)  2Magens,  177;Ord.ofLewi8»  of  the  "Rota  of  Genoa"  on  this 
XIV.,  s.  31,  art.  58.    See  also  in  point,  post,  p,  362. 
the   judgment  of  Lord  Abinger, 


France. 


A  A 
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SECTION  XV. 

TOTAL    LOSSES   AND   ABANDONMENT. 

**  And  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful, 

The  part  of  the  policy  at  which  we  are  now  arrived,  is  that 
in  which,  under  the  terms  introduced  by  it,  viz. —  "  any  loss** 
or  "  misfortune,**  we  necessarily  have  brought  under  our  con- 
sideration^ in  the  first  place,  the  most  important  distinction 
of  the  different  descriptions  of  losses,  both  with  regard  to 
their  character,  their  amount,  and  the  effect  which  they  have 
respectively,  at  the  time  of  their  happening,  upon  the  con- 
tract between  the  assured  and  the  assurers.  The  principal 
distinction  which  we  shall  find  it  will  be  necessary  to  draw 
between  these  losses,  mentioned  in  the  policy,  is  that  which 
makes  the  essential  difference  between  a  total,  and  what  is 
termed  an  average  loss :  keeping  in  mind  that  the  '*  average** 
here  mentioned  has  nothing  to  do  with  "  general  average.** 
We  see  from  the  remaining  words  of  this  sentence,  '*  that  in 
case  of  any  loss  or  misfortune  it  shall  be  lawful  for  the 
assured,  their  factors,  servants  and  assigns  to  sue,  labor,  and 
travel  for^  in  and  about  the  defence,  safeguard,  and  recovery 
of  the  said  goods  and  merchandises,  and  ship,  &c.,  or  any 
part  thereof,  without  prejudice  to  this  insurance,  to  the  charges 
whereof  we  the  assurers  will  contribute,  each  one  accord- 
ing to  the  rate  of  quantity  of  his  sum  herein  assured.**  We 
shall,  according  to  this  clause  of  the  policy,  have  occasion  to 
consider  in  what  cases  the  assured  can  with  advantage^  and 
ought  for  the  benefit  of  all  to  exert  themselves,  through  their 
master  or  agents,  on  any  loss  that  may  arise  during  the  voyage 
insured ;  and  in  what  cases  it  is  allowed  to  the  assured  by  law, 
and  by  the  usage  and  custom  of  merchantSi  to  abandon  the 
adventure  and  the  property  insured  into  the  hands  of  the 
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underwriters,  who  have  taken  upon  themselves  the  responsi- 
bility of  saving  the  assured  harmless  from  those  perils  and 
risks  specified  in  the  policy,  and  subscribed  by  them.  I  have 
stated  that  the  main  distinction  between  the  character  and 
the  amount  of  the  losses  is  usually  drawn,  between  what  are 
total  losses,  and  such  as  are  only  in  their  nature  average 
losses.  It  shall  be  our  present  object  to  discuss  the  law  and 
practice  on  each  of  these  descriptions  of  losses  in  their  turn, 
and  first,  we  will  consider  the  law  relating  to  total  losses;  this 
will  also  include  the  question  of  the  law  of  abandonment. 

The  real  character  and  nature  between  an  average  and  a  total 
loss  on  goods,  and  the  doctrine  and  nature  of  abandonment 
have  undergone  lately  so  thorough  an  examination  and 
sifting,  in  a  case  which  was  a  writ  of  error,  upon  a  judgment 
of  the  Court  of  Common  Pleas ;  and  the  subject  which  is 
now  about  to  claim  our  attention,  is  so  ably  handled  by  Lord 
Abinger,  who  delivered  the  judgment  of  the  Court  of  Error, 
that  I  think  we  shall  more  readily  understand  the  principles 
laid  down  in  the  earlier  cases  on  this  subject,  when  we  have 
bad  the  benefit  of  the  light  which  has  been  cast  upon  the 
subject  in  this  important  judgment.  The  facts  of  the  case, 
in  order  to  render  the  doctrine  and  the  principles  laid  down 
upon  this  subject  intelligible,  will  sufficiently  appear  from  the 
judgment  as  now  delivered  by  Lord  Abinger^  C.  B.  '*  This 
was  a  writ  of  error,  upon  a  judgment  of  the  Court  of  Common 
Pleas,  in  a  case  of  Roux  v.  Salvador,  (a)  in  an  action  on  a 
policy  of  insurance,  upon  ''  goods  by  the  Roxalane,  at  and 
from  any  ports  or  places  in  South  America,  to  a  port  in 
France,  or  the  United  Kingdom,'*  with  various  liberties  not 
material  to  be  mentioned. 

By  a  memorandum  written  at  the  foot  of  the  policy,  the 
insurance  was  declared  to  be  on  hides,  "  shipped  at  Valpa^ 
raiso,**  free  of  average  unless  the  ship  were  stranded;  and  in 
case  of  average  loss,  the  underwriters  were  to  pay  the 
expense  of  washing  and  drying  in  full.     The  declaration 

(a)  1  Scott,  491 ;  I  B.  N.  C.  536. 
aa2 


356  Total  Losses  and  Abandonment.       [part  i. 

contains  the  usual  averments,  and  states  that  the  hides  were 
shipped  at  Valparaiso ;  that  the  vessel  set  sail  with  them  on 
board  for  Bordeaux ^  a  port  in  France^  and  that  in  the  course 
of  the  voyage  the  hides  became  lost  by  the  perils  of  the  sea» 
and  never  arrived  at  Bordeaux,  The  plea  is  the  general 
issue. 

It  appears  by  the  record,  that  the  cause  was  tried,  and  a 
special  verdict  found,  which,  after  stating  the  facts  necessary 
to  support  those  parts  of  the  declaration  upon  which  no 
question  arises,  sets  forth  the  loss  in  substance  as  follows : — 
that  the  hides  of  the  value  of  1,000/.  having  been  shipped 
in  the  vessel,  she  set  sail  on  her  voyage ;  in  the  progress  of 
which  she  encountered  perils  of  the  sea  and  sprung  a  leak, 
in  consequence  of  which  she  was  compelled  to  put  into  Rio 
de  Janeiro^  being  the  nearest  port ;  that  her  cargo  was  taken 
out,  and  landed,  when  it  was  found,  as  the  fact  was,  that  the 
hides  were  damaged  by  the  perils  of  the  sea;  that  by  reason 
of  their  being  wetted  by  the  water  issuing  through  the  leak, 
and  of  the  consequent  dampness  of  the  hold,  they  were 
undergoing  a  process  of  fermentation  which  could  not  be 
checked  ;  that  in  consequence  of  their  progressive  putrefac- 
tion, it  was  impossible  to  carry  them,  or  any  part  of  them,  in 
a  saleable  state,  to  the  termination  of  the  voyage ;  and  that 
if  it  had  been  attempted  to  take  them  to  Bordeaux^  they 
would,  by  reason  of  the  putrefaction,  have  lost  the  character 
of  hides  before  their  arrival.  The  special  verdict  further 
states,  that  the  hides  were  in  consequence  sold  at  Rio  de 
Janeriot  by  order  of  the  French  consul  there,  for  the  sum  of 
270/.;  that  they  were  purchased  to  be  tanned,  and  were 
afterwards  tanned.  The  judgment  is  entered  up  for  the 
defendant :  to  set  aside  which,  this  writ  of  error  is  brought. 
It  appears,  from  the  report  of  the  judgment  of  the  Court  of 
Common  Pleas  upon  this  case,  that  the  learned  Judges  were 
of  opinion,  that  there  was  a  constructive  loss  in  this  case,  if 
it  had  been  followed  by  an  abandonment  to  the  underwriters, 
and  that  their  judgment  for  the  defendant  was  founded  upon 
the  want  of  such  abandonment.    It  has  been  urged  before 
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us  in  support  of  the  judgment,  first,  that  there  was  no  total 
loss ;  secondly,  that  if  there  were  any  circumstances  which 
might  make  the  loss  amount  to  more  than  an  average  loss, 
they  were  not  such  as,  without  an  abandonment,  could  have 
been  converted  into  a  total  loss. 

The  interest  which  the  assured  may  have  in  certain  cases  to 
convert  an  average  loss  into  a  total  loss,  may  be  fair  argument 
to  a  jury,  upon  a  doubtful  question  of  fact  as  to  the  nature 
of  the  loss,  or  the  motive  of  abandonment ;  and  in  the  same 
view  that  interest  has  been  adverted  to  by  J  udges,  where  the 
conclusions  to  be  drawn  from  facts  upon  a  special  case,  or 
upon  a  motion  {qt  a  new  trial,  were  open  to  discussion.  But 
is  neither  authority  nor  principle  for  the  distinction  in  point  Whether  a  low 
of  law :  whether  a  loss  be  total  or  averacre  in  its  nature,  must  ^  total  or 

^  average  m  its 

depend  upon  general  principles.     The  memorandum  does  nature,  most 
not  vary  the  rules  upon  wliich  a  loss  shall  be  average  or  total ;  gc^^i" 
it  does  no  more  than  preclude  the  indemnity  for  an  ascer-  pnnciples. 
tained  average  loss,  except  on  certain  conditions.     It  has 
no  application  whatever  to  a  total  loss,  or  to  the  principles  on 
which  a  total  loss  is  to  be  ascertained. 

Dismissing  this  distinction,  then,  the  argument  rests  upon 
the  position,  that  if  at  the  termination  of  the  risk,  the  goods 
remain  in  specie,  however  damaged,  there  is  not  a  total  loss. 
Now,  this  position  may  be  just,  if  by  the  '*  termination  of  the 
risk,**  is  meant  the  arrival  of  the  goods  at  their  place  of  des- 
tination according  to  the  terms  of  the  policy.  But  tliere  is 
a  fallacy  in  applying  those  words  to  the  termination  of  the 
adventure,  before  that  period,  by  a  peril  of  the  sea.  The 
object  of  the  policy  is  to  obtain  an  indemnity  for  any  loss  the 
assured  may  sustain  by  the  goods  being  prevented  by  the 
perils  of  the  seas  from  arriving  in  safety  at  their  place  of 
destination.  If,  by  reason  of  the  perils  insured  against,  the 
goods  do  not  so  arrive,  the  risk  may  in  one  sense  be  said  to 
have  terminated  at  the  moment  when  the  goods  are  finally 
separated  from  the  vessel.  Whether,  upon  such  an  event, 
the  loss  is  total  or  average,  no  doubt,  depends  upon  circum- 
stances.    But  the  existence  of  the  goods,  or  any  part  of 
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tbem,  in  specie,  is  neither  a  conclusive,  nor  in  many  cases  a 
material  circumstance  to  that  question.  If  the  goods  are  of 
an  imperishable  nature,  if  the  assured  become  possessed  of 
or  can  have  the  control  of  them,  if  they  still  have  an  oppor- 
tunity of  sending  them  to  their  destination,  the  mere  retar- 
dation of  their  arrival  at  their  original  port  may  be  of  no 
prejudice  to  them,  beyond  the  expense  of  reshipment  in 
another  vessel.  In  such  a  case,  the  loss  can  be  but  an 
average  loss,  and  must  be  so  deemed,  even  though  the 
assured  for  some  real  or  supposed  advantage  to  themselves, 
elect  to  sell  the  goods  where  they  have  been  landed,  instead 
of  taking  measures  to  transmit  them  to  their  original  destina- 
tion. But  if  the  goods,  once  damaged  by  the  perils  of  the 
sea,  and  necessarily  landed  before  the  termination  of  the 
What  eon-  ▼oyage,  are,  by  reason  of  that  damage  in  such  a  state,  though 
iMatM  atoui    ^jjg  gpecies  be  not  utterly  destroyed,  that  they  cannot  with 

safety  be  reshipped  into  the  same  or  any  other  vessel ;  if  that 
before  the  termination  of  the  original  voyage  the  species  itself 
would  disappear,  and  the  goods  assume  a  new  form,  losing 
all  their  original  character ;  if  though  imperishable,  they  are 
in  the  hands  of  strangers,  not  under  the  control  of  the 
assured;  if  by  any  circumstance  over  which  he  has  no 
control,  they  can  never,  or  within  no  assignable  period,  be 
brought  to  their  original  destination ;  in  any  of  these  cases, 
the  circumstance  of  their  existing  in  specie  at  that  forced 
determination  of  the  risk  is  of  no  importance.  The  loss  is, 
in  its  nature,  total  to  him  who  has  no  means  of  recovering  his 
goods,  whether  his  inability  arises  from  their  annihilation,  or 
from  any  other  insuperable  obstacle.  Accordingly,  in  the 
case  of  Hunt  v.  Royal  Exchange  Assurance  (a),  the  judgment 
of  Lord  EUenborough  contains  a.  very  important  passage, 
which  distinguishes  it  from  the  present  case.  He  says,  "  If, 
indeed,  the  cargo  had  been  of  a  perishable  nature,  this  would 
not  have  been  a  case  of  retardation  only,  but  destruction  of  the 
thing  assured."    And  further,  he  says,  "  I  cannot  necessarily 

(a)  5  M.  &  S.  47. 
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infer  that  the  flour  would  be  changed  in  quality  and  condi- 
tion by  the  delay^  from  November  to  April,  so  to  incur  any 
material  damage  operating  a  destruction  of  the  thing  insured.^ 

In  the  case  of  Anderson  v.  Wallis  {a),  which  has  also  been 
relied  on,  the  goods  consisted  of  copper,  which  was  wholly 
uninjured,  and  of  iron,  which  was  partially  damaged;  the 
assured  by  their  own  agent  had  possession  of  them ;  the  ship 
was  capable  of  repair,  and  might  have  prosecuted  the  voyage, 
and  did,  in  four  weeks  after  the  accident  sail  upon  another 
voyage :  the  only  pretence  for  a  total  loss  was  the  retarda- 
tion of  the  voyage ;  upon  which  ground,  combined  with  other 
circumstances,  the  Court  held  tlie  loss  not  to  be  total.  But 
it  is  clear,  from  the  judgment  of  the  Court,  that  if  by  reasons 
of  the  perils  of  the  sea,  the  goods  could  never  have  been  sent 
to  their  destination,  the  loss  would  have  been  held  to  be 
total.  In  like  manner,  it  will  be  found  in  the  other  cases 
cited  upon  this  part  of  the  argument,  that  there  has  always 
existed  one  or  more  other  circumstances  in  combination 
with  that  of  the  goods  existing  in  specie,  to  induce  the 
judgment  that  the  loss  was  not  total :  as  in  Glennie  v.  Royal 
Exchange  Assurance  Company  (6),  the  rice  had  arrived  at 
its  port  of  destination,  and  though  damaged,  was  delivered  to 
the  consignees,  and  in  a  saleable  state  as  rice. 

In  Thompson  v.  Royal  Exchange  Assurance  Companyic\ 
the  tobacco  and  sugar,  though  damaged  by  the  perils  of  the 
sea,  were  in  the  hands  of  the  owner  at  Heligoland;  and,  as 
stated  by  Lord  Ellenborough  in  his  judgment,  might,  for  any- 
thing that  appeared,  have  been  forwarded  to  their  port  of 
destination. 

In  Anderson  v.  Royal  Exchange  Assurance  Company  (cf), 
the  wheat  was  partly  saved,  was  in  the  hands  of  the  shipper 
at  Waterfordy  was  kilndried,  and  might  have  been  forwarded, 
as  the  rest  of  the  cargo  was  after  the  same  operation,  to  its 
port  of  destination ;  but  the  owner,  after  dealing  with  it  as 

(a)  2  M.  &  S.  240.  {c)  16  £a8t,  214. 

(6)  2  M.  &  S.  371.  {d)  7  East,  38. 
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some  time  as  bis  own^  abandoned  it  too  late,  even  if  he  bad 
a  right  to  abandon  it  at  all. 

In  the  case  before  us,  the  jury  have  found  that  the  bidet 
were  so  far  damaged  by  a  peril  of  the  sea  that  they  never 
could  have  arrived  in  the  form  of  hides.  By  the  process  of 
fermentation  and  putrefaction  which  had  commenced,  a 
total  destruction  of  them,  before  their  arrival  at  their  port  of 
destination,  became  inevitable,  as  if  they  had  been  cast  into 
the  sea,  or  consumed  by  fire.  Their  destruction  not  being 
consummated  at  the  time  they  were  taken  out  of  the  vessel, 
they  became  in  that  state  a  salvage  for  the  benefit  of  the 
party  who  was  to  sustain  the  loi^s,  and  were  accordingly  sold ; 
and  the  facts  of  the  loss  and  the  sale  were  made  known  at 
the  same  time  to  the  assured.  Neither  he  nor  the  under- 
writers could  at  that  time  exercise  any  control  over  them,  or 
by  any  interference  alter  the  consequences.  It  appears  to  us, 
therefore,  that  this  is  not  the  case  of  what  has  been  called  a 
constructive  loss,  but  an  absolute  total  loss  of  the  goods:  they 
could  never  arrive,  and  at  the  same  moment  when  the  intelli- 
gence of  the  loss  arrived  all  speculation  was  at  an  end. 
That  notice  of  It  has  indeed  been  strenuously  contended  before  us,  that 
was  not™^°*  '^®  ^^'^  ^^  ^'^®  hides,  whilst  they  remained  in  specie,  rendered 
necessary.         abandonment   necessary  to  make  the   loss  total;    that  the 

money  produced  at  the  sale  became  vested  in  the  assured ; 
that  he  had  an  undoubted  right  to  keep  it,  if  he  thought 
proper,  and  to  treat  the  loss  as  an  average  one ;  and  that, 
wherever  it  is  in  his  power  to  treat,  the  loss  as  an  average 
one,  an  abandonment  is  necessary  to  make  it  a  total  loss. 
The  assured  has  certainly  always  an  option  to  claim  or  not, 
but  his  abstaining  from  his  right  does  nut  alter  the  nature  of 
it;  and  if  it  be  true  that  the  proceeds  of  the  sale  vested  in 
him,  they  would  equally  have  done  so,  if,  instead  of  being 
sold  in  specie,  the  hides  had  actually  changed  their  form, 
and  had  been  sold  as  glue,  or  manure,  or  ashes.  The  argu- 
ment, therefore,  in  effect,  resolves  itself  into  this  question, 
whether,  when  a  total  loss  has  taken  place  before  the  termi- 
nation of  the  insured  voyage,  with  a  salvage  of  some  portion 


[ 
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of  the  subject  insured  which  has  been  converted  into  money, 
the  assured  is  bound  to  abandon,  before  he  recovers  for  a 
total  loss  ?  If  any  doubt  should  exist  upon  this  point,  it  is 
important  that  it  should  be  well  considered  and  determined. 

The  history  of  our  own  laws  furnishes  few,  if  any,  illus-  Some  account 
trations  of  the  subject  of  abandonment,  before  the  time  of  and historyof 
Lord  Mansfield.    That  great  Judge  was  obliged  to  resort  to  ^nJonment 
the  aid  of  foreign  codes,  and  to  the  opinions  of  foreign  jurists, 
for  the  rules  and  principles  which  he  laid  down  in  the  leading 
cases  of  Goss  v.  Withers  (a),  and  Hamilton  v.  Mendez  (6). 
But  even  these  principles  are,  comparatively  speaking,  of  But  the^e  prin- 
modern  date.     The  most  ancient  codes  of  the  law  maritime,  modern  date. 
when  it  was  considered  as  part  of  the  law  of  nations,  contain 
no  chapter  upon  assurance,  neither  do  the  earliest  municipal 
codes,  nor  the  earliest  treatises  upon  assurances,  make  any  Mlien  a  policy 
mention  of  abandonment.     When  a  policy  of  assurance  was  ^  ^  nBcer^ 
considered  in  the  nature  of  a  wager,  it  was  needless  to  treat  ^^^^  *"■ "? 

C9     '  use  (Q  mention 

of  abandonment.  abandonment. 

The  code  of  Florence,  which  bears  date  1523,  contains  Tbc  decisions 
no  allusion  to  that  topic.     Ttie  decisions  of  the  Rota  of  Genoa,  pre- 
GenoOy  at  the  time  that  state  was  most  eminent  for  its  naval  gl!^u'^ 
power  and  commercial  enterprise,  have  been  preserved  by  j^mon^^  ^j,^m 
Slraccha,     Amongst  them  are  found  many  cases  of  assu-  many  cases  of 

.  "^  .  .  assurance,  but 

ranee  upon  sea  risks:  not  one  of  them  contams  any  questions  no  question  of 
about  abandonment.  The  same  author  has  written  a  very  xhc  autlK>Hn 
elaborate  treatise  upon  assurances,  but  is  equally  silent  on  ^J'*»^»«" 

*  *        ^  also  silent  on 

the  subject  of  abandonment.  He  has  preserved  in  his  trea-  the  subject, 
tise  the  form  of  a  policy,  bearing  date  at  Ancona,  Oct.  20, 
1567  :  from  the  terms  of  that  policy  it  is  difficult  to  infer  any 
right  or  duty  of  abandonment ;  it  contains  this  clause : — 
^*  Et  si  delle  mercantie  assecurate  intervenisse  o  fosse  inter- 
venuto  alcun  disastro  li  assecuratorj  debbono  dare  et  pagarc 
quelli  danari  assccurati  al  detto  assecurato  fra  misi  due  dal 
di  che  in  Aticona  ne  fosse  vera  nueva.  Et  si  pretendissero 
per  ragione  alcuna  dire  incontrario  non  possono  esser  uditi 

(a)  '2  Burr.  683.  (6)  1  W.  Black.  276. 
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da  corte,  guidice,  o  magritrato  alcuno,  si  prima  non  aTeranno 
pagati  efiectualmente  clanari  contanti."    So  that  not  only  two 
months  after  the  credible  news  of  any  disaster  was  the 
underwriter  bound  to  pay  a  total  loss,  but,  if  he  meant  to 
contest  the  claim,  he  was  within  that  time  to  purchase  the 
right  of  litigation  by  first  paying  the  sum  insured.     It  was, 
however,  to  be  restored  to  him  in  the  event  of  his  success. 
There  is  also  a  clause  in  the  policy,  by  which,  if  there  was 
no  account  of  the  ship  for  twelve  months,  the  underwriter 
was  bound  to  pay  at  the  end  of  that  time,  subject  to  restitu- 
tion, if  the  ship  should  afterwards  arrive :  a  provision  wholly 
inconsistent  with  any  notion  of  abandonment.  The  same  law 
probably  prevailed  at  that  period  throughout  the  states  of 
Italy. 
When  MMu-  But  when  assurances  came  to  be  considered  as  contracts 

rancet  became       n  .    j         .^  j        ^  .^  i 

contracts  of      of  mdemnity,  and  not  as  mere  wagers,  it  became  necessary 

J!!lS"wOTe  ^^^  ^^  ^^^^  ^^""®  '■"'^*  ^^^  ^^®  conduct  of  the  parties  where  the 
neceaiary.         loss  was  average,  as  well  as  to  secure  to  the  assured,  when  it 
was  total,  the  full  measure  of  his  indemnity,  and  no  more. 
The  obligation  of  abandonment  was  the  necessary  conse- 
quence of  confining  the  object  of  the  contract  to  a  strict 
In  the  chapter  indemnity.   Accordingly  we  find  in  the  chapter  of  Assurances 
in  the  Ci^U^  ^"  ^^^  ^'^^'  statutes  of  Genoa^  in  1610,  the  disaster  upon 
Statutes  of        which  the  underwriter  is  bound  to  pay  is  limited  and  defined  ' 

C}enoa,the  . 

disaster  upon  to  be  the  incapacity  of  the  ship  to  proceed  within  a  month 

derwriter  is  to  after  she  had  been  disabled,  or  the  detention  of  her  by  force, 

toft^"***^  and  the  compulsory  dereliction  of  her  voyage,  whereby  she 

"»»P««^.^  is  forced  to  land  the  coods  insured. 

the  ship  saiung  " 

m  a  month.  In  those  cases  the  assured  may  either  abandon  the  goods, 

and  demand  the  full  insurance,  or  make  up  the  amount  of 

the  loss  and  demand  firom  the  underwriters,  who,  if  it  amount 

to  50  per  cent.,  shall  have  their  option  either  to  pay  that  sum 

and  leave  the  goods  to  the  assured,  or  to  pay  the  whole  and 

By  the  same     ^^^  ^^^  goods.    By  the  same  law  wager  policies  are  pro- 

^UdM*^       hibited  and  declared  void.     Here  it  is  clear  that  the  object 

prohilnted  and   of  the  law  was  to  limit  the  claim  of  the  assured  to  a  strict 

declared  Yoid.     .     •  •  fiii  •      •   «        'ii  •      /•        j  •     *i  • 

indemnity.     1  he  same  principle  will  be  found  m  the  vanous 
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codes  of  the  other  maritime  states  of  Europe,  in  which  aban- 
donment is  mentioned ;  though  it  must  be  admitted  that  the 
rules  they  have  respectively  adopted  are  very  different.  In 
some  abandonment  is  merely  permissive,  and  limited  to  very 
few,  cases.  In  others,  as  in  the  codes  of  Rotterdam  and  jn  the  Codes 
Amsterdam,  abandonment  was  imperative  even  in  the  case  of  anJ^Amsie^^^ 
an  absolute  total  loss.   Such  seems  to  have  been  the  law  of  <**"»»  abundon- 

ment  was 

France,  as  established  by  the  ordinances  of  Louis  XIV.,  in  imperative. 
1681.  From  the  words  of  that  code,  indeed,  it  might  be  Louii*xiv° 
thought  that  they  were  only  intended  to  prohibit  in  all  but 
the  specified  cases,  and  not  to  enforce  it  as  a  preliminary 
condition  for  recovering  an  absolute  total  loss: — "Ne  pouvra 
le  delaissement  etre  fait  qu'en  cas  de  prise,  naufrage,  bris, 
echoument,  arret  de  prince,  en  perte  entiere  des  effets 
assurees :  et  tous  autre  dommages  ne  seront  reputes  q'avaries." 

Emerigon,  in  his  Treatise  des  Assurances,  c.  17,  s*  1,  Emorigon. 
remarks,  that  abandonment  presents  to  the  mind  the  idea  of 
a  thing  existing  in  whole  or  in  part,  or  at  least  the  idea  of  a 
doubtful  existence ;  for  it  appears  absurd  to  renounce  to  the 
assurers  a  thing  of  which  the  absolute  loss  is  already  esta- 
blished. Nevertheless,  he  says,  '^  According  to  our  mari- 
time laws,  we  may  abandon  to  the  underwriters  a  thing 
entirely  lost,  and,  however  singular  it  may  appear,  the  law 
requires  the  form  of  an  abandonment  in  the  process  of  an 
action  de  delaissement,  though  it  be  stated  that  the  goods 
have  actually  ceased  to  exist."  This  apparent  inconsistency  This  inconsis- 
in  the  law  of  France  is  now  removed  by  the  Code  de  Napoleon.  moved"yCode 
Under  the  title  "  Du  Delaissement;'  in  the  Code  de  Com-  ^®  Napoleon. 
merce,  there  are  seven  cases  enumerated  in  which  abandon- 
ment is  permitted,  amongst  which  the  ''  perte  entiere  des  effets 
assurees,*'  is  not  to  be  found.  There  is,  indeed,  a  power 
given  to  abahdon  in  case  the  loss  or  damage  of  the  goods 
amounts  to  three-fourths ;  but  the  necessity  of  an  abandon- 
ment seems  to  be  guarded  against  expressly  by  the  article 
372,  which  provides,  '^  that  the  abandonment  shall  extend  to 
nothing  but  those  effects  which  are  the  object  of  the  assu- 
rance and  of  the  ribk."     But,  whatever  lights  might  have 
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The  assurer 
engages  that 
the  object  of 
the  insurance 
shall  arrive  at 
its  destined 
termination 
in  perfect 
safety. 


The  assured 
when  he  elects 
to  treat  a  case 


been  heretofore  derived  from  foreign  codes  and  jurists,  the 
practice  of  insurance  in  England  has  been  so  extensive,  and 
the  questions  arising  upon  every  branch  of  it  so  thoroughly 
considered  and  settled,  that  we  need  not  now  look  beyond 
the  authorities  of  the  English  law  to  illustrate  the  principle 
on  which  the  doctrine  of  abandonment  rests,  and  the  con- 
sequences which  result  from  it.     It  is,  indeed,  satisfactory  to 
know  that  however  the  laws  of  foreign  states  upon  thb  sub- 
ject may  vary  from  each  other  or  from  our  own,  they  are  all 
directed  to  the  common  object  of  making  the  contract  of 
insurance  a  contract  of  indemnity,  and  nothing  more.     Upon 
that  principle  is  founded  the  whole  doctrine  of  abandonment 
in  our  law. 

The  underwriter  engages  that  the  object  of  the  assurance 
shall  arrive  in  safety  at  its  destined  termination.  If  in  the 
progress  of  the  voyage  it  becomes  totally  destroyed  or  anni- 
hilated, or  if  it  be  placed  by  one  of  the  perils  he  insures 
against,  in  such  a  position,  that  it  is  wholly  out  of  the  power 
of  the  assured  or  the  underwriter  to  procure  its  arrival,  he 
is  bound  by  the  very  letter  of  his  contract  to  pay  the  sum 
insured.  But  there  are  intermediate  cases.  There  may  be 
a  capture,  which,  though  primd  facle^  a  total  loss,  may  be 
followed  by  a  recapture,  which  would  revest  the  property  in 
the  assured.  There  may  be  a  forcible  detention,  which  may 
speedily  terminate,  or  may  last  so  long  as  to  end  in  the 
impossibility  of  bringing  the  ship  or  the  goods  to  their  des- 
tination. There  may  be  some  other  peril  which  renders  the 
ship  unnavigable  without  any  reasonable  hope  of  repair,  or 
by  which  the  goods  are  partly  lost,  or  so  damaged  as  they 
are  not  worth  the  expense  of  bringing  home.  In  all  these 
or  any  similar  cases — if  a  prudent  man  not  insured,  would 
decline  any  further  expense  in  prosecuting  an  adventure, 
the  termination  of  which  will  probably  never  be  successfully 
accompUshed ;  a  party  insured  may,  for  his  own  benefit,  as 
well  as  for  that  of  the  underwriter,  treat  the  case  as  one  of  a 
total  loss,  and  demand  the  full  sum  insured.  But  if  he  elects 
to  do  this,  as  the  thing  insured,  or  a  portion  of  it,  still  exists, 
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and  is  vested  in  him,  the  very  principle  of  the  indemnity  Matoulloss, 

'f    *^  r  ^      ^  *    mujt  make  a 

requires  that  he  should  make  a  cession  of  all  his  right  to  the  cession  to  tho 
recovery  of  it,  and  tliat  too,  within  a  reasonable  time  after  he  his  right,  and 

receives  intellijrencc  of  the  accident,  that  the  underwriter  ?  •  reasonable 

o  '  time. 

may  be  entitled  to  all  benefit  of  what  still  may  be  of  any 
value.  In  all  these  cases,  not  only  the  thing  assured,  or 
part  of  it,  is  supposed  to  exist  in  specie;  but  there  is  a  pos- 
sibility, however  remote,  of  its  arriving  at  its  destination,  or 
at  least  of  its  value  being  affected  by  the  measures  that  may 
be  adopted  for  the  recovery  or  preservation  of  it.  If  the 
assured  prefers  the  chance  of  any  advantage  that  may  result 
to  him  beyond  the  value  insured,  he  is  at  liberty  to  do  so ; 
but  then  he  must  also  abide  the  risk  of  the  arrival  of  the  thing 
insured,  in  such  a  state  as  to  entitle  him  to  no  more  than  an 
average  loss.  If,  in  the  event,  the  loss  should  become  abso- 
lute, the  underwriter  is  not  less  liable  upon  his  contract, 
because  the  assured  has  used  his  own  exertions  to  preserve 
the  thing  insured,  or  has  postponed  his  claim  till  that  event 
of  a  total  loss  has  become  certain,  which  was  uncertain  before. 
In  the  language  of  Lord  Ellenborough^  in  the  case  of  MeUish 
V.  Andrews  (a),  ''  It  is  an  established  and  familiar  rule  of 
insurance,  that  when  the  thing  insured  subsists  in  specie,  and 
there  is  a  chance  of  its  recovery,  there  must  be  an  abandon- 
ment. A  party  is  not  in  any  case  obliged  to  abandon,  neither 
will  the  want  of  abandonment  oust  him  of  his  claim  for  that 
which  is  in  fact  an  average  or  total  loss,  as  the  case  may 
be."  Again,  in  Mulleit  v.  Sheddon  (6),  the  same  learned 
Judge  says : — ''  If,  instead  of  the  saltpetre  having  been  taken 
out  of  the  ship  and  sold,  and  the  property  divested,  and  the 
subject-matter  lost  to  the  owner,  it  had  remained  on  board 
the  ship,  and  been  restored  at  last  to  the  owner,  I  should  have 
thought  that  there  was  much  in  the  argument,  that  in  order  to 
make  it  a  total  loss  there  should  have  been  notice  of  abandon- 
ment, and  that  such  notice  should  have  been  given  sooner :  but 
here  the  property  itself  was  entirely  lost  to  the  owner,  and 

(a)  15  East,  13.  (6)  13  East,  304. 
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the  necessity  of  any  abandonment  was  altogether  done  away.** 
In  that  case  the  sentence  under  which  the  sale  was  made 
bad  been  reversed,  and  the  proceeds  directed  to  be  paid  to 
the  owner,  so  that  there  was  a  substitution  of  money  for  a 
portion  at  least  of  the  matter  insured. 
Where  there  is       Both  these  cases  are  direct  authorities  to  show  that  no 
the  sabiect-       abandonment  is  necessary  '^  where  there  is  a  total  loss  of  the 
matter  miared,  gubject-matter  insured.**     His  Lordship  referred  to  cases  of 

no  abandon-  "^  ^ 

nentit  equal  authority  with  the  preceding  (which  will  deserve  a 

more  particular  notice  by  us  in  this  section),  and  to  an  impor- 
tant case  of  Cambridge  v.  Anderton  (a),  and  said  "  this  last 
is  in  all  points  similar  to  the  present,  and  is  an  express  deci- 
sion, that  when  the  subject-matter  insured  has,  by  a  peril  of 
Where  a  ihip,    the  sea,  lost  its  form  and  specie,  where  a  ship,  for  example, 
hai  bmme  a     ^^^  become  a  wreck,  or  a  mere  congeries  of  planks,  and  has 
''™^' "  *  .     been  bond  fide  sold  in  that  state  for  a  sum  of  money — ^the 

merecongenes  "^  ^ 

of  planks,  and  assured  may  recover  a  total  loss  without  an  abandonment 

fide  sold  for  a  In  fact,  when  such  a  sale  takes  place,  and  in  the  opinion  of 

^asrarw?^^'  ^^^  l^^y*  ^®  justified  by  necessity,  and  a  due  regard  to  the 

ma?  recover  a  interest  of  all  parties,  it  is  made  for  the  benefit  of  the  party 

total  loss,  .  .  r      J 

withoatan        who  is  to  sustain  the  loss;  and  if  there  be  an  insurance,  the 

^  net  amount  of  the  sale  becomes  itioney,  had  and  received  to 

the  use  of  the  underwriter,  upon  payment  by  him  of  the  total 

The  assured,     loss.    It  may  be  proper  to  mention,  however,  that  the  assured 

himtclT^fram     ""^^  preclude  himself  from  recovering  a  total  loss,  if,  by  any 

recovering  a     view  to  his  own  interest  he  voluntarily  does  or  permits  to  be 

volontarily        done,  any  act  whereby  the  interests  of  the  underwriters  may 

wWefay^the      ^  prejudiced  in  the  recovery  of  that  money.     Suppose,  for 

intemtof the    example,  that  the  money  received  upon  the  sale  should  be 

may  be  greater  than,  or  equal  to  the  sum  insured,  if  the  assured  allows 

it  to  remain  in  the  hands  of  his  agent,  or  of  the  party  making 

the  sale,  and  treats  it  as  his  own,  he  must  take  upon  himself 

the  consequence  of  any  subsequent  loss  that  may  arise  of  that 

money,  and  cannot  throw  upon  the  underwriter  a  peril  of 

that  nature.    This  is  the  true  principle  of  the  case  of  Mitchell 


(a)  2  B.  &  C.  697. 
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V.  Edie  (a),  which  was  cited  as  an  authority  for  the  decision 
of  the  Court  of  Common  Pleas.  There  the  insurance  was 
upon  sugar  '*  from  Jamaica  to  London.'*  The  ship  had  been 
captured  by  a  privateer,  deprived  of  some  of  her  crew  and  a 
portion  of  her  stores — then  released,  and  ^carried  by  the 
remainder  of  the  crew  into  CAarlestoum,  where  she  arrived 
on  the  18th  February,  1782.  The  report  does  not  state 
when  the  intelligence  of  this  reached  London^  but  it  is  pro- 
bable that  it  must  have  reached  the  assured  before  the 
month  of  June  following.  One  of  the  owners  of  the  ship 
was  resident  at  Charlestown ;  he  took  possession  of  her; 
and  instead  of  despatching  her  on  the  original  voyage,  he 
sold  the  cargo  of  sugar  in  the  month  of  June^  and  sent  the 
ship  on  another  voyage.  He  had  been  connected  with  the 
assured  in  former  adventures.  He  retained  the  money  in  his 
hands,  and  came  to  England  in  June^  1783.  The  assured 
pressed  him  for  payment  of  the  money,  but  took  no  steps  to 
recover  it;  be  became  insolvent  the  following  year:  no  claim  . 
was  made  upon  the  underwriter  till  after  this  event:  and 
then,  after  the  expiration  of  three  years,  from  the  alleged 
loss  of  the  goods,  notice  of  abandonment  was  given  and  the 
action  brought:  upon  which  the  defendant  paid  into  Court 
sufficient  to  cover  a  general  average,  and  pleaded  the  general 
issue.  The  Court  gave  judgment  against  the  plaintiff,  stating 
that  he  had  abandoned  too  late.  And  it  cannot  be  disputed, 
that,  if  ever  he  had  any  color  for  claiming  a  total  loss,  it 
must  have  been  upon  an  abandonment  before  he  heard  of 
the  sale,  as  he  afterwards  gave  credit  to  his  agent  for  the 
money,  and  elected  to  treat  it  as  his  own,  till  the  event  of  an 
insolvency  which  prevented  the  underwriter  from  recovering 
it.  But,  in  fact,  there  never  was  a  total  loss  by  peril  of  the 
sea.  The  sugars  were  safe  at  Charlestown^  and  the  sale  by 
the  owner  of  the  ship  was  not  a  loss  by  a  peril  insured  against. 
The  secret  of  the  conduct  of  the  assured  may  be  discovered 
by  a  reference  to  the  dates  and  the  circumstance  of  the  time. 

(a)  1 T.  R.  608. 
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During  the  war  with  America,  and  especially  towards  the 
close  of  it,  the  intercourse  between  that  country  and  the 
JVest  India  islands  was  much  interrupted  ;  and  the  price  of 
colonial  produce  was  higher  in  Charlestown  than  in  LondmL 
It  was  therefore  probably  his  interest  to  give  up  his  chum 
upon  the  underwriters,  and  adopt  the  sale.     If,  therefore, 
the  sale  of  the  goods  could  have  been  treated  as  a  loss,  the 
conduct  of  the  assured  had  either  deprived  him  of  the  right 
to  claim  it,  or  made  him  liable  if  he  had  the  right  to  account 
to  the  underwriters  for  the  amount  of  the  sale.     If,  indeed, 
the  Court  must  have  treated  the  sale  at  Charlestown  as  a 
loss,  for  which  the  underwriter  was  at  any  time  responsible, 
the  case  may  be  an  authority  for  establishing  the  principle, 
that,  even  when  a  total  loss  has  occurred  by  a  sale  of  the 
goods,  the  assured  may,  by  his  own  conduct,  in  electing  to 
take  the  proceeds,  instead  of  making  his  claim  upon  the 
underwriters — if  he  thereby  alters  the  position  of  the  facts, 
so  as  to  affect  the  interest  of  the  underwriter,  forfeit  his 
claim  to  recover  a  total  loss.     But  the  case  is  in  no  view  an 
authority  for  the  judgment  of  the  Court  of  Common  Pleas, 
which  for  these  reasons,  we  think,  ought  to  be  reversed." — 
Judgment  reversed." 
The  cvlicr  '  ^^^1'  "^^  proceed  to  consider  the  earlier  cases  upon  this 

^isionsupon    gubject,  and  endeavour  to  show  how  the  law  of  abandonment 
loueH  and         as  Settled  at  this  day,  according  to  the  important  judgment 

•bandoomeat.  •  .  i«  <■  i  t  i     ■ 

we  have  just  referred  to,  may  be  seen  to  have  regularly  pro- 
ceeded from  those  first  principles  which  were  laid  down  chiefly 
by  Lord  Mansfield.  I  shall  commence  by  going  back  to  the 
important  case  of  Goss  v.  Witliers  (a),  which  we  dwelt  on 
for  so  long  a  time  in  the  section  on  capture  (i). 
Brief  tutc-  It  will  not  be  necessary  to  go  over  the  ground  we  traversed 

mcnt  of  case  in  x^f^^^^  respecting  the  effect  of  capture  upon  the  contract  of 
Withers.  insurance.     It  is  as  well  briefly  to  state  what  the  case  was. 

The  case  stated  that  the   ship  departed  from  her  proper 
port^  and  was  taken  by  the  French,  on  the  23rd  of  December, 

(a)  2  Burr.  683.  (6)  See  ante,  sec.  xii,  p.  287- 
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1756;  and  that  the  master,  mates,  and  all  the  sailors  (except 
an  apprentice,  and  landsman),  were  taken  out  and  carried  to 
France,  That  the  ship  remained  in  the  hands  of  the  enemy 
eight  days,  and  was  then  retaken  by  an  English  privateer, 
and  brought  in,  on  the  18th  of  January ^  to  Milford  Haven; 
and  that  immediate  notice  was  given  by  the  assured  to  the 
assurers,  with  an  offer  to  abandon  the  ship  to  their  care. 
Several  questions  arising  upon  the  first  cause,  it  was  agreed 
that  the  jury  should  bring  in  their  verdict  in  both  causes  for 
the  plaintiffs  as  for  a  total  loss,  subject,  however,  to  the  opinion 
of  the  Court  on  two  questions,  the  second  of  which  is  now  to 
be  the  subject  of  our  consideration  (the  first  having  been 
already  disposed  of). 

The  second  question  is  this : — **  Whether,  under  the  seve- 
ral circumstances  of  this  case,  the  assured  had  or  had  not  a 
right  to  abandon  the  ship  to  the  assurers,  after  she  was 
carried  into  Milford  Haven ?^ 

It  was  argued  by  counsel  for  the  plaintiffs,  **  that  the  Argument  for 
assured  had  a  right  to  abandon  the  ship  to  the  assurers,  P^*"*^^^ 
after  her  coming  into  Milford  Haven.  For  the  property 
insured  was  irrecoverably  destroyed.  And  here  was  imme- 
diate notice  of  abandoning  to  the  assurers  given."  They 
quoted  Molloy  (a),  and  Malyne^s  "  Lex  Mercatoria"  (6),  for 
the  rules  of  abandoning.  Malyne  puts  it,  **  where  there  is  no 
possibility  of  putting  to  sea  with  the  thing  insured."  Here  the 
ship  was  freighted  with  a  "perishable"  commodity  (fish  from 
Newfoundland)^  bound  to  hot  countries ;  was  taken ;  and 
afterwards  retaken  and  brought  into  Milford  Haven^  without 
sufficient  hands  of  her  own,  and  requiring  so  much  refitment 
as  was  impossible  to  be  finished  before  the  cargo  would  and 
must  be  spoiled ;  and  part  of  the  cargo  was  thrown  over- 
board, too,  in  the  storm,  before  she  was  taken.  To  what 
purpose,  then,  should  the  assured  be  at  the  expense  of 
refitting  the  ship,  to  carry  a  "  spoiled  and  useless"  cargo? 

(a)  lib.  3,  c.  7,  p.  278.  (6)  Pp.  Ill,  115. 

B  £ 
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Argument  for 
the  defendant. 


Cooniel  in 
reply  for 
pUintifi. 


Wbat  ooald  be 
laved,  might 
not  be  worth 
the  expense 
attending  it 


Little  is  to  be  found  in  the  books  about  abandoning.  The 
rule  laid  down  was,  ''  That  the  assured  has  a  right  to  aban- 
don to  the  assurers  where  there  are  no  hopes  of  saving  the 
perishable  cargo  (a),  provided  there  is  no  fraud." 

This  ship  was  in  port ;  the  hands  all  in  France^  in  prison. 
Besides,  here  was  a  total  loss ;  for  the  costs  of  salvage  exceeded 
the  value  of  the  thing  saved.  Therefore  they  had  a  right  to 
abandon. 

The  counsel  for  the  defendant  argued  that  the  case  stated 
did  not  entitle  the  assured  to  abandon.  This  right  to  aban- 
don supposes  a  total  loss;  but  the  loss  was  only  average.  At 
to  MoUoy  and  Malynes^  they  said  almost  any  thing  might  be 
proved  from  their  writings. 

It  has  been  urged,  **  that  the  assured  can  in  no  case 
abandon.**  On  the  contrary,  all  provincial  laws  allow  the 
power  of  abandoning  in  some  cases  (6). 

Lord  Mansfield  delivered  the  judgment  of  the  Court  on 
the  S3rd  of  November,  1758. 

''  The  single  question,  therefore,  upon  which  thb  case  turns 
is,  'Whether  the  assured  had  under  the  circumstances,  upon 
the  18th  o{  January,  VI 511,  an  election  to  abandon!* 

"  The  loss  and  disability  was  in  its  nature  total,  at  the  time 

a 

it  happened.  During  eight  days  the  plaintiffs  were  certainly 
entitled  to  be  paid  by  the  assurers  as  for  a  total  loss :  and, 
in  case  of  a  recapture,  the  assurer  would  have  stood  in  his 
place.  The  subsequent  recapture  is,  at  best^  a  saving  only 
of  a  small  part:  half  of  the  value  must  be  paid  for  salvage. 
The  disability  to  pursue  the  voyage  still  continued.  The 
master  and  mariners  were  prisoners.  The  charter-party  was 
dissolved.  The  freight  (except  in  proportion  to  the  goods 
saved)  was  lost.  The  ship  was  necessarily  brought  into  an 
English  port  What  could  be  saved  might  not  be  worth  the 
expense  attending  it  (which  is  proved  by  the  plaintiflb*  offer 


(a)  See  oii/e,  p.  364,  and  Rouz 
0.  Salvador,  4  Scott,  p.  25. 
(6)  Lord  Mansfield    here    ob- 


served, ''  It  goes  80  far  back  as  the 
Rhodian  law,  tnd  the  laws  of 
Oleron."   2  Bnrr.  692. 
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to  abandon).  The  subsequent  title  to  restitution  arising  from 
the  recapture,  at  a  great  expense,  of  the  ship,  disabled  to 
pursue  her  voyage,  cannot  take  away  a  right  vested  in  the 
assured  at  the  time  of  the  capture.  But,  because  he  cannot 
recover  more  than  he  has  suffered,  he  must  abandon  what 
may  be  saved.  The  better  opinion  of  the  books  says, — 
'Sufficit  semel  extitisse  conditionem,  ad  beneficium  asse- 
curat!,  de  amissione  navis  ;  etiam  quod  postea  sequeretur 
recuperatio :  nam  per  talem  recuperationem  non  potuit 
praejudicari  assecurato.'  I  cannot  find  a  single  book,  ancient 
or  modem,  which  does  not  say,  *  that,  in  case  of  the  ship 
being  taken,  the  assured  may  demand  as  for  a  total  loss,  and 

• 

abandon.'  And  what  proves  the  proposition  most  strongly 
is,  that,  by  the  general  law,  he  may  abandon  in  the  case 
merely  of  an  arrest  or  an  embargo,  by  a  prince  not  an  enemy. 
Every  argument  holds  stronger  in  the  case  of  the  other  policy 
with  regard  to  the  goods.  The  cargo  was,  in  its  nature, 
perishable  (a);  destined  from  Newfoundland  to  Spain  or 
Portugal  f  and  the  voyage  as  absolutely  defeated  as  if  the 
ship  had  been  wrecked,  and  a  third  or  a  fourth  of  the  goods 
saved.  No  capture  by  the  enemy,  though  condemned,  can 
be  so  total  a  loss  as  to  leave  no  possibility  of  recovery.  If  the 
owner  should  take  at  any  time,  he  will  be  entitled ;  and  by 
the  act  of  Parliament,  if  an  English  ship  retakes  at  any  T*>«.  ®^^  ®^ 

restitution  dod 

time  (before  condemnation  or  after),  the  owner  is  entitled  to  notsuaroendtho 
restitution,  upon  stated  salvage.     This  chance  does  not  sus-  total  loss  upon 
pend  the  demand  for  a  total  loss  upon  the  assurer;  but  ^^^^^^^^^ 
justice  is  done  by  putting  him  in  the  place  of  the  assured,  in 
case  of  a  recapture. 

**  In  questions  upon  policies,  the  nature  of  the  contract  as  In  questions 
an  indemnity,  and  nothing  else,  is  always  liberally  considered.  ^^ cornet  as 
There  might  be  circumstances  under  which  capture  would  ^dno^J^^ 
be  but  a  small  temporary  hindrance  to  the  voyage — perhaps  ^^b®*  ^  ^^*7> 
none  at  all :  as  if  a  ship  was  taken,  and  in  a  day  or  two  considered. 
escaped  entire,  and  pursued  her  voyage. 

(c)  See  ante,  p.  360,  and  Roox  v.  Salvador,  4  Scott,  p.  25. 

bb2 
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*'  There  are  circumstancefl,  under  which  it  would  be  deened 

an  average  loss :  if  a  ship  taken,  is  immediately  ransomed  by 

the  master,  and  pursues  her  voyage,  there  the  money  p«d  is 

In  all  cases  tbe  an  average  loss.    And  in  all  cases  the  assured  may  elect 

assnredmaT        ^  ■        i       » 

clact  not  to         not  to  abandon. 

■**^"-  "  In  the  second  part  of «  Usage  and  Customs  of  the  Sea,*  a 

treatise  is  inserted  called  '  Guidon,*  where,  after  mentioning 
the  right  of  abandonment  upon  a  capture,  he  adds,  *  or  any 
other  such  disturbance  as  defeats  the  voyage,  or  makes  it  not 
worth  while,  or  worth  the  freight  to  pursue  it.* 

"  I  know  that  in  late  times,  the  privilege  of  abandoning  hai 
been  restrained  for  fear  of  letting  in  frauds :  and  the  mer- 
chant cannot  elect  to  turn,  what  at  the  time  when  it  happened, 
was  in  its  nature  (a)  but  an  average,  into  a  total  loss  by  abaar 
doning.  But  there  was  no  danger  of  fraud  in  this  case.  The 
loss  was  total  at  the  time  that  it  happened.  It  continued 
total,  as  to  the  destruction  of  the  voyage.  A  recovery  of  any 
thing  could  be  had,  only  upon  paying  more  than  half  the 
value  (including  the  costs).  What  could  be  saved  of  the 
goods,  might  not  have  been  worth  the  freight  for  so  much  of 
the  voyage  as  they  had  gone  when  they  were  taken.  The 
cargo,  from  its  nature,  must  have  been  sold  where  it  wss 
brought  in  (fi).  The  loss,  as  to  the  ship,  could  not  be  better 
estimated,  nor  the  half  of  the  salvage  be  fixed  by  a  better 
measure  than  a  sale.  In  such  a  case,  there  is  no  colour  to 
say  that  the  insured  might  not  disentangle  himself  from 
unprofitable  trouble,  and  further  expense;  and  leave  the 
assurer  to  save  what  he  could.  It  might  as  reasonably  be 
argued,  that  if  a  ship  sunk,  was  weighed  up  again  at  great 
expense,  the  crew  having  perished,  the  assured  could  not 
abandon  nor  the  assurer  be  liable,  because  the  ship  was 
saved. 

**  We  are,  therefore,  of  opinion,  that  the  loss  was  total,  by 
the  capture ;  and  the  right  which  the  owner  had,  after  the 


(a)  See  the  case  of  Mitchell  v,         (b)  See  the   case   of  Rou  f* 
Edie,  1  T.  R.  608,  ante,  p.  367.  Sslvador,  4  Scott,  p.  26. 


acv.]      Total  Losses  and  Abandonment.  373 

\  was  defeated  to  obtain  restitution  of  the  ship  and 
paying  great  salvage  to  the  recaptor,  *  might  be 
med  to  the  assurers,  after  she  was  brought  into 
d  Haven.^  '*  The  postea  was  given  to  the  plaintiffs  in 
Eises. 

re  is  a  case  of  Pringle  v.  Hartley  (a),  in  Chancery,  Where  a  sUd 
is  applicable  to  the  preceding  case.     The  defendant  and  recaptured 
jured  the  ship  Success  from  London  to  Bermudas^  and  S^ta^t  countrr 
Carolina  ;  the  ship  was  taken  by  a  Spanish  privateer,  *^P*y  ^ 
;erwards  retaken  by  an  English  privateer,  and  carried  the  residue  of 
7Ston  in  New  England,  where,  no  person  appearing  to  remi^^  in 
^curity,  or  to  answer  the  moiety,  the  recaptors  were  ^diSrS^^ 
1  to  for  salvage,  she  was  condemned  and  sold  in  the  there,  held  that 

,  ,  ,  the  anured 

of  Admiralty  there:  the  recaptors  had  their  moiety,  might  abandon, 
s  overplus  money  remained  in  the  hands  of  the  officers  ^touTk^  ^ 
Court.  An  action  upon  the  policy  was  brought  at  law 

defendant  here,  who  obtained  a  verdict  against  the 
aintiff. 

plaintiff  brought  a  bill,  suggesting  the  capture  to  be 
lent,  and  done  designedly  by  the  captain;  and  now 
for  an  injunction  to  stay  the  proceedings  at  law. 
BIS  contended  for  the  plaintiff,  that  though  the  capture 
not  be  fraudulent,  yet  the  defendant  ought  not]  to 
r  more  on  the  policy  than  a  moiety  of  the^  loss,  as  the 
;he  13  Geo.  2,  c.  4,  s.  18,  gives  the  thing  saved  to  the 
and  he  is  entitled  to  receive  it  from  the  officers  of  the 
ilty :  and  that^the  plaintiff  ought  to  be  obliged  to  pay 
*e  than  the  loss  actually  sustained,  which  cannot  be 
ined  till  after  the  defendant  shall  have  received  the 
at  might  have  come  to  him  upon  the  salvage. 

defendant  in  his  answer  had   sworn,  that  he  had 
f  and  was  now  willing  to  relinquish  his  interest  to  the 
Ps  in  the  benefit  of  the  salvage,  and  would  give  them 
of  attorney  for  that  purpose  to  receive  it. 

Chancellor  Hardwicke, — "  There  is  no  ground  for 

(a)  In  Chan.  1744.  3  Atk.  195. 
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an  iDJunction  in  this  case;  here  there  was  an  agreement  to  go 

to  trial  in  one  of  these  actions,  which  had  been  brought,  and 

to  be  bound  by  the  event  of  that :  at  the  time  of  the  triil, 

they  knew  that  the  ship  was  retaken,  and  the  manner  of  the 

capture.    The  quantum  of  the  damage  and  loss  sustuned  ii 

the  only  thing  now  to  be  disputed ;  for  it  is  impossible  to 

carry  on  trade  without  insuringi  especially  in  time  of  war. 

Therefore  regard  must  be  had  to  the  insured,  as  well  as  to 

the  insurer ;  and  where  there  is  no  admission  in  the  answer  . 

of  any  kind  of  fraud,  though  various  pretences  of  that  lort 

may  be  set  up  by  the  bill,  they  are  not  to  be  regarded.  The 

question  then  arises  on  the  statute  of  13  Geo.  2,  with  regard 

to  the  salvage.    It  has  been  said,  there  ought  to  be  only  half 

the  loss  recovered  in  the  policy ;  and  as  to  that,  the  act  hai 

made  great  alteration  in  the  law  of  nations  with  respect  to 

recaptures.    The  carrying  a  ship  irtfra  prasidia  hastium,  or 

M  pernoctaverit  with  the  enemy,  makes  it  the  prize  of  the 

person  retaking  it,  as  if  it  had  been  originally  the  ship  of  the 

enemy :  but  by  the  act,  the  recaption  u  the  revesting  of  the 

property  of  the  owner.    If  there  is  a  salvage,  that  must  be 

deducted  out  of  the  money  recovered  by  the  policy ;  but  if 

none  has  come  to  the  hands  of  the  plaintiff  in  the  action,  the 

jury  cannot  take  notice  of  it.     The  ship  was  condemned  and 

sold,  because  the  money  was  not  paid,  or  secured  to  be  paid 

by  the  owners.     It  is  uncertain  whether  the  defendant  will 

receive  any  thing  or  not :  and  if  any  thing  be  recovered,  he 

must  have  an  allowance  for  his  expenses  in  recovering. 

Therefore  I  take  it,  when  he  is  willing  to  relinquish  his 

interest  in  the  salvage,  he  ought  to  recover  the  whole  money 

insured.     It  would  be  mischievous  if  it  were  otherwise,  for 

then  upon  a  recapture  a  man  would  be  in  a  worse  situation 

than  if  the  ship  were  totally  lost."    Injunction  was  denied. 

The  case  of  MiUes  v.  Fletcher  (a),  is  a  most  important 
case,  which  is  particularly  illustrative  of  the  principles  which 
we  are  now  treating. 

(a)  Doug.  231. 
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The  case  was  this: — It  was  an  action  on  a  policy  of  insur-  On  a  policy  on 
ance,  on  the  ship  The  Hope  and  her  freight,  from  Montserrat  freight,  the 
to  London.    The  plaintiff  went  for  a  total  loss:  the  defend-  |;J^J^^^ 
ant  insisted,  that  he  was  only  entitled  to  recover  for  an  andrecaj^tared, 

and  put  in 

average  loss.    The  jury  found  a  verdict  for  a  total  loss ;  and  posMision  of 
upon  a  motion  for  a  new  trial,  the  facts  of  the  case  appeared  ^ho^^powsof 
to  be  as  follows: — The  ship,  when  proceeding  on  her  voyage,  ^^''•f^  ff*** 
was  captured  on  the  £3rd  of  May,  by  two  American  priva-  voyage,  acting 

1  II  .  1     11    1  1  ^  ,        to  the  belt  of 

teers,  who  took  the  captam  and  all  the  crew,  and  part  of  the  his  judgment 
cargo,  which  consisted  of  sugars,  out  of  her.     The  rigging  Jj'Ji  ^n.°   * 
was  also  taken  away.     She   was   afterwards  retaken,  and  5«™«d«   The 

.  "^  inguredmay 

carried  into  New  York,  where  the  captain  arrived  on  the  abandon  as  for 

SSrd  of  June,  and,  taking  possession  of  her,  found  that  part 

of  what  had  been  left  of  the  cargo  was  washed  overboard, 

that  fifty-seven  hogsheads  of  what  remained  were  damaged, 

and  that  the  ship  was  leaky,  and  in  such  a  state,  that  she 

could  not  be  repaired  without  unloading  her  entirely.     The 

owners  had  no  storehouses  in  New  York,  in  which  the  sugars 

could  have  been  put,  while  the  ship  was  repairing,  nor  any 

agent  there  to  advise  or  direct  the  captain.     No  sailors  were 

to  be  had.     The  only  method  he  had  of  paying  the  salvage, 

which  amounted  to  the  value  of  forty  hogsheads  of  sugar, 

was  by  sale  of  part  of  the  cargo,  or  the  ship.     The  captain 

did  not  know  of  the  insurance.     If  he  had  repaired  the  ship, 

his  expenses  would  have  exceeded  the  freight  more  than 

100/.    There  was  an  embargo  on  all  vessels  at  New  York  till 

the  S7th  of  December;  and  by  the  destination  of  his  ship, 

she  was  to  have  arrived  at  London  in  July.     Under  these 

circumstances,  he  consulted  with  his  friends  at  New  York, 

and  resolved,  upon  their  opinion  and  his  own,  to  sell  the  ship 

and  cargo,  as  the  most  prudent  step  for  the  interest  of  his 

employers.     The  cargo  was  accordingly  sold  and  paid  for.. 

The  ship  was  also  contracted  for,  but  the  person  who  had 

agreed  to  buy  her  ran  away,  and  the  captain  left  her  in  a  creek 

near  New  York,  and  returned  to  England,  where  he  arrived 

in  the  February  following,  and  gave  the  plaintiff  notice  of  what 

had  been  done,  which  was  the  first  information  he  received  of 
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it,  and  the  plaintiff  immediately  claimed  as  for  a  total  loss  from 
the  underwriters,  and  offered  to  abandon.  Lord  MansfitU 
told  the  jury,  that  if  they  were  satisfied  the  captain  bad  done 
what  was  best  for  the  benefit  of  all  concerned,  they  must  find 
as  for  a  total  loss,  which  they  accordingly  did. 

Upon  the  motion  for  a  new  trial,  the  unanimous  opinion  of 
the  Court  was  delivered  by 

Lord  Man^ld. — "  The  great  object  in  every  branch  of 
the  law,  but  especially  in  mercantile  law,  is  certainty,  and 
that  the  grounds  of  decision  should  be  precisely  known.  I 
took  great  pains  in  delivering  the  opinion  of  the  Court  in  the 
case  of  Goss  v.  Withers^  and  Hamilton  v.  Mendez,  I  read 
both  those  cases  over  last  night,  and  I  think  that  from  them, 
the  whole  law  between  insurers  and  insured,  as  to  the  con- 
sequences of  capture  and  recapture,  may  be  c6llected.  It 
was  not  contended  that  a  capture  necessarily  amounts  to  a 
total  loss  between  insurer  and  insured;  nor,  on  the  other 
hand,  that  on  a  capture  and  recapture,  there  may  not  be  a 
total  loss,  though  there  remain  some  material  tangible  part  of 
the  ship  and  cargo.  Neither  was  it  contended  that  the 
captain  has  an  arbitrary  power,  by  his  act,  to  make  the  loss, 
either  average  or  total,  as  he  pleases.  A  great  deal  has  been 
said  about  what  the  Admiralty  could,  or  would  have  done,  in 
such  a  case,  in  order  to  pay  the  salvage.  As  to  that,  if  no 
owner  appeared,  they  would  condemn  the  whole ;  but  if  they 
saw,  from  the  ship's  papers,  that  there  was  one,  they  would 
not.  If  there  were  different  claimants  of  the  ship  and  cargo, 
they  would  leave  it  to  them  to  say  what  part  should  be  sold: 
and  if  they  differed  in  opinion,  would  order  the  sale  of  such 
part  as  would  be  attended  with  the  smallest  loss.  But  all 
that  is  foreign  to  the  present  question,  which  is  singly  this, 
whether  the  consequences  of  the  capture  were  such  as,  not- 
withstanding the  recapture,  occasioned  a  total  obstruction  of 
the  voyage,  or  only  an  average  one,  as  in  the  case  of  Hamil^ 
ion  ▼•  Mendez  ?  In  that  case,  and  in  Goss  v.  Withers^  great 
stress  was  laid  on  the  situation  of  the  ship  and  cargo,  at  the  time 
when  the  insured  had  notice,  at  the  time  of  the  offer  to  aban- 
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don,  and  at  the  time  when  the  action  was  brought.  No  cases 
say  that  the  bare  existence  of  the  hull  of  the  ship  prevents 
the  loss  being  total.  The  rule  is  laid  down,  ''  that  if  the 
voyage  be  lost,  or  not  worth  pursuing,  if  the  salvage  be  high, 
if  further  expense  be  necessary,  if  the  insurer  will  not  at  all 
events  undertake  to  pay  that  expense,  &c.,  the  insured  may 
abandon,  notwithstanding  a  recapture.**  Here,  at  the  time  of 
the  capture,  there  were  no  hopes  of  a  recovery ;  no  friend's 
ship  in  sight ;  no  means  of  resistance ;  all  the  crew  were 
taken  out,  and  part  of  the  cargo ;  and  the  rigging  also  taken 
away.  Afterwards  the  ship  was  retaken,  and  carried  into 
New  York,  When  she  was  brought  there,  it  still  continued 
a  total  loss.  Neither  the  insurers,  nor  the  insured,  had  any 
agent  in  the  place.  The  Court  of  Admiralty  must  have  pro- 
ceeded secundum  cequm  et  bonum,  and  might  have  sold  her 
for  the  benefit  of  those  concerned.  When  the  insured  first 
had  notice,  and  offered  to  abandon,  (which  was  when  the 
captain  came  to  England,)  and  when  the  action  was  brought, 
it  was  still  a  total  loss.  The  voyage  was  abandoned,  the 
cargo  sold,  and  the  ship  left  to  be  sold.  The  only  answer 
the  defendant  makes,  or  can  make  to  this  is,  that  the  loss  was 
total  indeed  ;  but  that  the  captain  made  it  so,  by  his  improper 
conduct ;  for  that  on  his  taking  possession  of  the  ship,  the 
loss  became  average,  and  that  he  ought  to  have  pursued  the 
voyage.  But  is  this  defence  true  in  fact  ?  The  captain,  when  j;^^  master 
he  came  to  New  York,  had  no  express  order :  but  he  had  an  I*" •^implied 

*^  authonty  both 

implied  authority,  from  both  sides,  to  do  what  was  fit  and  from  the  un- 
right  to  be  done,  as  none  of  them  had  agents  in  the  place :  aflsoredtodo 
and  whatever  it  was  right  for  him  to  have  done,  if  it  had  been  fo^^jj**  ^®  **° 
his  own  ship  and  cargo,  the  underwriter  must  answer  for  cerned,  andthe 
the  consequences  of,  because  this  is  within  his  contract  of  bound  by  bit 
indemnity,  (a)     Suppose  there  had  been  no  insurance,  what 

(a)  In  the  case  of  Reid  v.  Darby,  Lord  Holt  held  expressly  that  the 

10  East,  143,  the  Court  seemed  to  master  had  no  authority  to  sell  any 

think  that  the  captain  had  no  au-  part  of  the  ship,  but  that  be  might 

thority  to  part  with  the  ship ;  but  hypothecate.      See,  however,  the 

should  have  repaired  her  and  pro-  judgment  of  Lord  Stowell,  in  the 

•ecuted  his  voyage.    And  in  John-  case  of  the  Gratitudine,  3  Rob.  A. 

son  V.  Shippen,  2  Lord  Raym.  984,  R.  240. 
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ought  the  captain  to  have  done?  Ist,  As  to  the  caigo, 
according  to  the  course  of  the  Toyage,  the  ship  should  htfe 
arrived  at  London  in  July.  On  the  capture,  part  had  been 
taken  out,  some  was  washed  OTcrboard,  fifty-seven  hogsheads 
were  damaged,  and  the  whole,  from  the  leaking  of  the  vQuel, 
was  in  a  perishable  state.  There  were  no  storehouses ;  nor 
could  the  ship  proceed  in  the  state  she  was  in.  The  crew 
were  gone,  and  an  embargo  was  laid  on  tiU  December.  What, 
shall  a  cargo,  which  was  intended  to  arrive  at  London  in  Jiv/jf, 
be  kept  in  a  perishable  state  at  New  York,  in  a  leaky  vessel, 
till  December  T  Sndly,  As  to  the  ship,  it  was  certainly  better 
to  sell  her  than  to  bring  her  to  London.  There  was  no  crew 
belonging  to  her,  and  she  had  no  cargo.  Even  if  all  the 
cargo  had  been  left,  the  expenses  of  repairs  would  have 
exceeded  the  freight.  If  she  had  been  brought  home,  the 
expense  of  bringing  her  might  have  been  more  than  what  she 
would  have  sold  for  in  London.  It  has  been  said,  that  the 
damage  would  not  have  fallen  on  the  underwriters ;  bat  the 
argument  drawn  from  thence  is  a  fidlacy ;  for  that  circum- 
stance goes  to  determine  it  to  be  the  interest  of  the  insured 
to  abandon  the  voyage.  The  point  is,  what  did  the  owner 
suffer  by  the  capture;  and  it  appears  that  he  suffered  so 
much,  that  it  was  not  worth  while  to  pursue  the  voyage. 
The  whole  voyage  was  lost.  As  the  captain  did  not  know  of 
the  insurance,  he  had  no  temptation  to  give  the  turn  of  the 
scale  to  one  side  or  the  other.  I  left  it  to  the  jury  to  deter- 
mine, whether  what  the  captain  had  done  was  for  the  benefit 
of  the  concerned.  If  they  had  found  ''  that  it  was**  in  words, 
where  would  have  been  the  question  of  law  V 

The  Court,  therefore,  discharged  the  rule  for  a  new 
trial. 

The  more  recent  decisions  seem  to  support  the  authority 
of  the  preceding  case,  and  to  establish  the  doctrine  that  the 
master  may,  in  a  case  of  absolute  necessity,  make  a  sale  of 
the  ship,  if  he  act  bond  fide^  and  for  the  real  benefit  of  the 
owners.  But  there  must  be  the  clearest  proof  of  the  neces- 
sity of  the  case :  it  must  not  only  be  shown  that  the  vessel 


SECT.  XT.]      Total  Losses  and  Abandonment 


379 


wanted  repairs,  but  that  it  was  impossible  to  procure  the 
money  for  that  purpose  (a). 

Thus  in  an  action  on  a  policy  of  insurance  on  the  ship 
Lady  BankSf  which  had  been  sold  by  the  master  at  the  Isle 
of  France^  the  jury  found,  first,  that  the  master  appeared  to 
have  acted  accorduig  to  the  best  of  his  judgment ;  secondly, 
that  the  sale  was  conducted  fairly ;  and  thirdly,  that  there 
was  no  necessity  for  the  sale  of  the  ship ;  the  verdict  was 
entered  for  the  assured  for  an  average  loss  only,  and  not 
for  a  total  loss,  with  a  benefit  of  salvage,  which  had  been 
claimed  (&)• 

And  where  a  ship  insured  to  New  York  became  so 
damaged  and  leaky  in  the  course  of  the  voyage,  that  the 
crew,  overcome  with  fatigue,  were  obliged  to  desert  her ;  and 
a  fresh  crew,  from  another  vessel,  took  charge  of  her,  and 
succeeded  in  bringing  her  to  New  York,  where  she  was  sold 
for  payment  of  the  salvage,  without  any  endeavour  on  the 
part  of  the  owner  to  prevent  the  sale :  it  was  held,  that  the 
desertion  of  the  crew  did  not  make  it  a  total  loss ;  and  that 
as  it  did  not  appear  that  the  sale  was  necessary,  or  that  the 
owners  had  done  anything  to  prevent  it,  it  did  not  give  them 
a  right  to  abandon  (c). 

We  come  now  to  the  case  of  Hamilton  v.  Mendez  (rf)»  A«^P»c*P- 

.  ^  '*   turedandall 

which  is  one  of  the  most  important  cases  decided  by  Lord  the  hands  bat 


(a)  The  Fanny  and  Elmira,  Ed. 
A.  rL  117.  Robertson  v,  Clarke,  1 
Bing.  445,  and  see  Royal  Exch. 
Assur.  Comp.  v.  Idle,  which  was 
a  writ  of  error  from  the  Court  of 
Common  Pleas,  where  it  was  de- 
cided that  a  necessity  for  the  sale 
must  appear,  and  a  venire  de  novo 
was  awarded  to  ascertain  whether 
it  existed  or  not.  3  Brod.  &  Bing. 
151. 

{b)  Maebum  v.  Leckie,  tried  be- 
fore C.  J.  Dallas,  March  5th,  1822. 
Abb.  on  Shipp.  p.  5,  (6th  edit).  See 
also  Freeman  v.  East  India  Comp. 
5  B.  ^  A.  617.  Wilson  v.  Millar,  2 


Stark.  1.  Robertson  v.  Carmthers, 
2  Stark.  57 1>  and  Hunter  v,  Parker, 
7  M.  &  W.  342,  where  the  Court  of 
Exchequer  seemed  to  concur  with 
the  recent  authorities. 

(c)  Thomeley  v,  Hebson,  2  B. 
&  A.  513,  and  see  Falkner  o. 
Ritchie,  2  M.  &  S.  290.  But  it  is 
otherwise  when  the  cargo  is  taken 
out  of  the  possession  of  the  assured 
by  the  barratrous  act  of  the  master 
and  mariners.  Dixon  v.  Reid,  5  B. 
&  C.  597. 

(rf)  2  Burr.  1198;  1  W.  Black. 
276. 
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the  mate  •nd 
another  man 
taken  oat  of 
her.    After 
terenteen  dayi 
ihe  it  reca|>- 
tored  and  sent 
into  an  English 
port,  where  she 
arriTes  a  month 
after  the 
captore :  the 
▼Of  age  not 
being  lost,  the 
aasorod  shall 
not  be  allowed 
to  abandon 
after  the  ship's 
arriral. 


Mansfield.  It  was  a  special  case  reserved  at  Guildhall,  at 
the  SiUings  there  before  Lord  Mansfield,  after  Michaehnas 
Term,  1760,  in  an  action  brought  against  the  defendant,  u 
one  of  the  insurers,  upon  a  policy  of  insurance  from  Virgima 
or  Maryland  to  London,  of  a  ship  called  the  Selby,  and  of 
goods  and  merchandise  therein,  until  she  shall  have  moored 
at  anchor  twenty-four  hours  in  good  safety.  The  case  stated 
for  the  opinion  of  the  Court,  was  as  follows : 

That  the  ship  Selby,  mentioned  in  the  policy,  being  valued 
at  1,^00/.;  and  the  plaintiff  having  interest  therein,  caused 
the  policy  in  question  to  be  made ;  and  the  same  was  accord- 
ingly made,  in  the  name  of  John  Mackintosh,  on  behalf  and 
for  the  use  and  benefit  of  the  plaintiff,  and  was  subscribed 
by  the  defendant,  as  stated,  for  100/.  That  the  ship  was  in 
good  safety  at  Virginia,  where  she  took  on  board  one  hun- 
dred and  ninety-two  hogsheads  of  tobacco,  to  be  delivered 
at  London.  That  on  the  28th  day  of  March,  she  departed, 
and  set  sail  from  Virginia  to  London  ;  and  on  the  6th  day  of 
May  following,  as  she  was  sailing  and  proceeding  in  her  said 
voyage,  was  taken  by  a  French  privateer  called  the  Aurora 
of  Bayonne.  That  at  the  time  of  the  capture,  the  Selby  had 
nine  men  on  board ;  and  the  captain  of  the  said  privateer 
took  out  six,  besides  the  captain,  leaving  only  the  mate  and 
one  man  on  board.  That  the  French  put  a  prize-master  and 
several  men  on  board  the  ship  Selby,  to  carry  her  to  France. 
That  as  the  French  were  carrying  her  towards  France,  on 
the  23rd  day  of  the  said  May,  she  was  retaken  off  Bayonne 
by  an  English  man-of-war ;  and  accordingly  sent  into  Ply- 
mouth, where  she  arrived  the  6th  day  of  June  following. 
That  the  plaintifl^  living  at  Hull,  as  soon  as  he  was  informed 
what  had  befallen  his  ship,  TTie  Selby,  wrote  a  letter  on 
the  23rd  of  June,  to  his  agent,  John  Mackintosh,  living  in 
London,  to  acquaint  the  defendant,  **  that  the  plaintiff  did 
from  thence  abandon  to  him  his  interest  in  the  said  ship, 
as  to  the  said  100^  by  the  defendant  insured.**  That  the 
said  John  Mackintosh,  on  the  26th  of  June,  acquainted  the 
defendant  with  the  offer  to  abandon  the  ship ;  to  which  the 
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defendant  answered,  ''  that  he  did  not  think  himself  bound 
to  take  to  the  ship ;  but  was  ready  to  pay  the  salvage,  and 
all  other  losses  and  charges  that  the  plaintiff  sustained  by 
the  capture."  That  upon  the  19th  day  of  August,  the  ship 
Selby  was  brought  into  the  port  of  London,  by  the  order  of 
the  owners  of  the  cargo,  and  the  recaptors.  That  the  ship 
Selby  sustained  no  damage  from  the  capture.  That  the 
whole  cargo  of  the  said  ship  Wbs  delivered  to  the  freighters, 
at  the  port  of  London,  who  paid  the  freight  to  Benjamin 
Vaughan,  without  prejudice.  The  question,  therefore,  sub- 
mitted to  the  opinion  of  the  Court  is,  whether  the  plaintiff, 
on  the  said  2Gth  day  of  June,  had  a  right  to  abandon,  and 
has  a  right  to  recover,  as  for  a  total  loss  ? 

After  two  arguments  at  the  Bar  upon  this  question,  and 
after  the  Court  had  taken  time  to  deliberate  upon  it,  their 
unanimous  resolution  was  delivered  by  the  Chief  Justice. 

Lord  Mansfield. — "The  plaintiff  has  averred  in  his  decla- 
ration, as  the  basis  of  his  demand  for  a  total  loss,  '  that  by 
the  capture,  the  ship  became  wholly  lost  to  him.'  The 
general  question  is,  whether  the  plaintiff,  who,  at  the  time  of 
his  action  brought,  at  the  time  of  his  offer  to  abandon,  and 
at  the  time  of  his  being  first  apprized  of  any  accident  having 
happened,  had  only,  in  truth,  sustained  an  average  loss,  ought 
to  recover  for  a  total  one  ?  In  support  of  the  affirmative,  the 
counsel  for  the  plaintiff  insisted  on  the  four  following  points : 
1st,  That  by  this  capture,  the  property  was  changed ;  and 
therefore,  the  loss  total  for  ever.  Sdly,  If  the  property  were 
not  changed,  yet  the  capture  was  a  total  loss.  Sdly,  That 
when  the  ship  was  brought  into  Plymouth,  particularly  on 
the  26th  day  oiJune,  the  recovery  was  not  such  as,  in  truth, 
changed  the  totality  of  the  loss  into  an  average.  4thly,  Sup- 
posing it  did,  yet,  the  loss  having  once  been  total,  a  right 
vested  in  the  insured  to  recover  the  whole  upon  abandoning; 
of  which  right  he  could  never  be  divested  by  any  subsequent 
event. 

*'  As  to  the  first  point.     If  the  change  of  property  were  at  In  cue  of 
material  between  the  insurer  and  insured,  it  would  not  ^JSio^anfe of 
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property  till       be  applicable  to  this  case;  because  by  the  marine  law  of 

o(Nideiiuistioiiy 

•nd  now  bj  39  England^  there  b  no  change  of  property,  in  case  of  a  capture, 
theinspostli.'  hefore  condemnation;  and  now,  by  the  Act  of  Parliament, 
minii  contintiei  ^g  j^^g  postUminii  continues  for  ever  (o).     I  know  many 

writers  argue,  between  the  insurer  and  insured,  from  the 

distinction,  whether  the  property  was  or  was  not  changed  by 

the  capture,  so  as  to  transfer  a  complete  right  from  the 

enemy  to  a  recaptor,  or  neutral  vendee,  agdnst  the  former 

But  ai  between  owner.     But  arbitrary  notions  concerning  the  change  of 

SoiMWCT*™^  property  by  capture,  as  between  the  former  owner  and 

opon  a  contract  recaptor,  or  a  vendee,  ought  never  to  be  the  rule  of  decision, 

of  indeninitT 

the  ihip  is  as  between  the  insurer  and  the  insured  upon  a  contract  of 
captitfe  £agh  indemnity,  contrary  to  the  real  truth  of  the  fact  And  there- 
hj  recapture     f^f^  \  agree  with  the  counsel  for  the  plaintiff,  upon  thb 

It  may  revert 

tothefonner     second  point,  that  by  this  capture,  while  it  continued,  the 
ship  was  totally  lost,  though  it  be  admitted,  that  the  pro- 
perty, in  the  case  of  a  recapture,  never  was  changed,  but 
returned  to  the  former  owner. 
It  doei  not  "  The  third  point  depends,  as  every  question  of  thu  kind 

^{l^^^l^  must,  upon  the  particular  circumstances.  It  does  not  neees- 
caoM  there  if    garily  foUow  that,  because  there  is  a  recapture,  therefore  the 

a  recapture^ 

therefore  the  loss  ceases  to  be  total.  If  the  voyage  be  so  defeated,  as  not 
be  t^^lTlf  ^  ^  worth  the  further  pursuit ;  if  the  salvage  be  high,  and 
^77^^  the  other  expenses  great ;  or  if  the  underwriter  refuse  to  bear 
not  to  be  worth  these  expenses,  the  insured  may  abandon.  But  in  the  pre- 
die  aaur?  scnt  case,  the  voyage  was  so  far  from  being  lost,  that  it  had 
may  abandon,    ^^^jy  ^^^  ^-^  ^  short  temporary  obstruction ;  the  ship  and 

cargo  were  both  entirely  safe :  the  expense  incurred  did  not 
amount  to  near  half  the  value ;  and  upon  the  S6th  of  Jwne^ 
when  the  ship  was  at  Plymouth^  and  the  offer  was  made  to 
abandon,  the  insurer  undertook  to  pay  all  charges  and 
expenses,  to  which  the  plaintiff  might  be  put  by  the  capture. 
The  only  argument  to  shew  that  the  loss  had  not  then  ceased 
to  be  total,  was  built  upon  a  mistaken  supposition,  that  the 
recaptor  had  a  right  to  demand  a  sale,  and  to  put  a  stop  to 

(a)  39  Geo.  2,  c.  34,  8.24. 
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y  further  prosecution  of  the  voyage.    But  that  is  not  so. 

le  property  returned   to   the  plaintiff,  pledged   to  the 

captors  for  one-eighth  of  the  value,  as  salvage  for  retaking 

d  bringing  the  ship  into  an  English  port.     Upon  paying 

is,  the  owner  was  entitled  to  restitution.    The  recaptor 

.d  no  right  to  sell  the  ship.    If  they  differed  about  the 

lue,  the  Court  of  Admiralty  would  have  ordered  a  com- 

ssion  of  appraisement.     In  this  case,  it  was  the  interest  of 

e  owner  of  the  ship,  the  owners  of  the  cargo,  and  the 

captors,  that  she  should   forthwith   proceed    upon   her 

yage  from  Plymouth  to  London.    But  had  the  recaptor 

•posed  it,  or  affected  delay,  the  Court  of  Admiralty  would 

ve  made  an  order  for  bringing  her  immediately  to  London^ 

r  port  of  delivery,  upon  reasonable  terms.    Therefore,  it 

most  clear,  that  upon  the  ^th  day  of  June^  the  ship  had 

stained  no  other  loss,  by  reason  of  the  capture,  than  the 

ort  temporary  obstruction,  and  a  charge  which  the  defend- 

t  had  offered  to  pay  and  satisfy.    This  brings  the  whole 

the  fourth  and  last  point. 

"  The  plaintiffs  demand  is  for  an  indenmity«  This  action.  It  iirapngiiaiit 

3n,  must  be  founded  upon  the  nature  of  his  damnification,  S^bde^^i^ 

it  really  is,  at  the  time  the  action  is  brought.    It  is  repug-  f^^T?  ^  f 

nt  upon  %  contract  of  indemnity  to  recover  as  for  a  total  theerenthas 

8,  when  the  final  event  has  decided  that  the  damnification,  aferwelon 

truth,  is  an  average,  or  perhaps  no  loss  at  aD.     Whatever  ^^^^5^**° 

does  the  damnification  in  whole  or  in  part  must  operate 

on  the  indemnity  in  the  same  degree.  It  is  a  contradiction 

terms  to  bring  an  action  for  indemnity,  when,  upon  the 

ole  event,  no  damage  has  been  sustained.    The  reason  is 

much  founded  in  sense  and  the  nature  of  the  thing,  that 

i  common  law  of  England  adopts  it,  though  inclined  to 

ictness.     The  tenant  is  obliged  to  indemnify  his  lord  firom 

3te ;  but  if  the  tenant  do,  or  suffer  waste  to  be  done  in 

ises,  yet  if  he  repair  before  any  action  brought,  there  lies 

action  of  waste  against  him  (a).   He  cannot  however  plead 

)n   fedt  vastum,'  but  the  special  matter.    The  special 

(a)  Co.  Lit.  S3,  a. 
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matter  shows,  that  the  injury  being  repaired  before  the 
action  brought,  the  plaintiff  had  no  cause  of  action ;  and, 
whatever  takes  away  the  cause,  takes  away  the  action.  Sap- 
pose  a  surety  sued  to  judgment;  and  afterwards,  before n 
action  is  brought,  the  principal  pays  the  debt  and  costs,  and 
procures  satisfaction  to  be  acknowledged  upon  record:  the 
surety  can  have  no  action  for  an  indemnity,  because  he  ii 
indemnified  before  any  action  is  brought.  If  the  demand  or 
cause  of  action  does  not  subsist  at  the  time  the  action  b 
brought,  the  having  existed  at  any  former  time  can  be  of  no 
avail.  But  in  the  present  case  the  notion  of  the  vested  right 
in  the  phuntiff  to  sue  as  for  a  total  loss  before  the  recapture, 
is  fictitious  only,  and  not  founded  in  truth.  For  the  insured 
is  not  obliged  to  abandon  in  any  case ;  he  has  an  elecfioo. 
No  iright  can  vest  as  for  a  total  loss  till  he  has  made  that  elec* 
tion:  he  cannot  elect  before  advice  is  received  of  the.kss; 
and  if  that  advice  show  the  peril  to  be  over,  and  the  thing  in 
safety,  he  cannot  elect  at  all,  because  he  has  no  right  to 
abandon  when  the  thing  is  safe.  Writers  upon  maritime  law 
are  apt  to  embarrass  general  principles  with  the  positife 
regulations  of  their  own  country :  but  they  all  seem  to  agree 
that,  if  the  thing  be  recovered  before  the  money  is  paid,  the 
insured  can  only  be  entitled  according  to  the  fiftal  event" 
His  Lordship  here  cited  the  passage  from  Roceus  (a)/  and 
then  proceeded  thus : — 
If  t  ship  be  "^  ^be  case  of  Spencer  v.  Franco,  though  upon  a  wager 

^l^x'^'^'^^l^  policy,  the  loss  was  held  not  to  be  total,  after  the  return  of 
tkmitisnota    the  ship  Prince  Frederick  in  safety;  though  she  had  been 

total  lofi  eT6o        ,  .  . 

on  a  wager       seized  and  long  kept  by  the  king  of  Spain  in  a  time  of  actual 
P^*^*  war  (6).    In  the  case  of  Pole  v.  Fitzgerald  (c),  though  upon 

a  wager  policy,  the  majority  of  the  Judges  and  the  House  of 
Lords  held  there  was  no  total  loss,  the  ship  having  been 
restored  before  the  expiration  of  the  four  months,  the  tine 
for  which  she  was  insured. 


(a)  Boceus,  Not  50.  (c)  See  ante,  p.  23,  and  post,  in 

(6)  Vide  mte,  p.  27.  this  section. 
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**  The  present  attempt  is  the  first  that  ever  was  made  to 
charge  the  insurer  as  for  a  total  loss,  upon  an  interest  policy, 
after  the  thing  was  recovered ;  and  it  is  said  the  judgment  in 
the  case  of  Goss  v.  Withers  gave  rise  to  it.  It  is  admitted 
that  that  case  was  no  way  similar.  Before  that  action  was 
brought,  the  whole  ship  and  cargo  were  literally  lost :  at  the 
time  of  the  offer  to  abandon,  a  fourth  of  the  cargo  had  been 
thrown  overboard ;  the  voyage  was  entirely  lost ;  the  re- 
mainder of  the  cargo  was  fish  perishing,  and  of  no  value  at 
Milord  HaveUf  where  the  ship  was  brought  in ;  the  ship  so 
shattered^  as  to  want  great  and  expensive  repairs ;  the  sal- 
vage was  one-half,  and  the  insurer  did  not  engage  to  be  at 
any  expense;  it  did  not  appear  that  it  was  worth  while  to 
try  to  save  anything :  and  the  recaptor,  though  entitled  to 
one-half,  as  well  as  the  owner  of  the  ship  and  cargo,  left  the 
whole  to  perish,  rather  than  be  at  any  further  trouble  or 
expense.  But  it  is  said,  though  the  case  was  entirely  dif- 
ferent, some  part  of  the  reasoning  warranted  the  proposition 
now  inferred  by  the  plaintiff  from  it.  The  great  principle 
relied  upon  was,  '  that,  as  between  the  insurer  and  insured, 
the  contract  being  an  indemnity,  the  truth  of  the  fact  ought 
to  be  regarded ;  and  therefore  there  might  be  a  total  loss  by 
a  capture,  which  could  not  operate  as  a  change  of  property ; 
and  a  recapture  should  not  relate  by  fiction  (like  the  Roman 
jus  postlimimi)  as  if  the  capture  had  never  happened,  unless 
the  loss  was  in  truth  recovered.'  This  reasoning  proved  i 
conversOf  that  if  the  thing  in  truth  were  safe,  no  artificial 
reasoning  shall  be  allowed  to  set  up  a  total  loss.  The  words 
quoted  at  the  Bar  were  certainly  used,  'that  there  is  no 
book,  ancient  or  modern,  which  does  not  say  that  in  case  of 
the  ship  being  taken,  the  insured  may  demand  for  a  total 
loss,  and  abandon.'  But  the  proposition  was  applied  to  the 
subject-matter,  and  is  certainly  true,  provided  the  capture, 
or  the  total  loss  occasioned  thereby,!  continue  to  the  time  of 
abandoning,  and  bringing  the  action.  The  case  then  before 
the  Court  did  not  make  it  necessary  to  specify  all  the  restric- 
tions.   But  I  will  read  to  you  verbatim ,  from  my  notes  of  the 
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judgment  then  delivered,  what  was  said,  to  prevent  any  in- 
ference being  drawn  beyond  the  case  then  determined.** 

His  Lordship,  having  read  a  great  part  of  his  former 
argument  in  that  case  (a),  went  on  in  this  way  : — 

''  From  this  mode  of  reasoning,  it  did  by  no  means  follow, 

that,  if  the  ship  and  cargo  had,   by  the  recapture,  been 

brought  safe  to  the  port  of  delivery,  without  having  sustuned 

any  damage  at  all,  that  the  insured  might  abandon.     But, 

without  dwelling  longer  upon  principles  or  authorities,  the 

The  assured      consequences  of  the   present  question  are  decisive.     It  is 

allowed  to        impossible  that  any  man  should  desire  to  abandon  in  a  case 

order  to  avail     Circumstanced  like  the  present  but  for  one  or  two  reasons, 

himself  either     namely,  either  because  he  has  overvalued,  or  because  the 

of  having  over- 
valued or  of  the  market  has  fallen  below  the  original  price.   The  only  reasons 

market  below  ^^^^  Can  make  it  the  interest  of  the  party  to  desire,  are  con- 
the  invoice  elusive  against  allowing  it.  It  is  unjust  to  turn  the  fall  of  the 
market  upon  the  insurer,  who  has  no  concern  in  it,  and  c6uld 
never  gain  by  the  rise.  And  an  overvaluation  is  contrary  to 
the  general  policy  of  the  marine  law  ;  contrary  to  the  spirit 
of  the  act  of  19  Geo.  2 ;  a  temptation  to  fraud ;  and  a  great 
abuse :  therefore  no  man  should  be  allowed  to  avail  himself 
of  having  overvalued.  If  the  valuation  be  true,  the  plaintiff 
is  indemnified  by  being  paid  the  charge  he  was  put  to  by  the 
capture.  If  he  has  overvalued,  he  will  be  a  gainer  if  he  be 
permitted  to  abandon ;  and  he  can  only  desire  it  because  he 
has  overvalued.  This  was  avowed  upon  the  first  argument, 
and  that  very  reason  is  conclusive  against  its  being  allowed. 
The  insurer,  by  the  marine  law,  ought  never  to  pay  less  upon 
a  contract  of  indemnity  than  the  value  of  the  loss :  and  the 
insured  ought  never  to  gain  more.  Therefore,  if  there  were 
occasion  to  resort  to  that  argument,  the  consequence  of  the 
determination  would  alone  be  sufficient  upon  the  present 
occasion.  But  upon  principles  this  action  could  not  be  main- 
tained as  for  a  total  loss,  if  the  question  were  to  be  judged 
by  the  strictest  rules  of  common  law :  much  less  can  it  be 
supported  for  a  total  loss,  as  the  question  ought  to  be  decided 
{a)  Vide  ante,  Goss  r.  Withers,  p.  368  of  this  Treatise. 


SECT.  XV.]        Total  Losses  and  Abandonment,  387 

by  the  large  principles  of  the  marine  law,  according  to  the 

substantial  intent  of  the  contract,  and  the  real  truth  of  the 

case.     If  the  question  is  to  depend  upon  the  fact,  every  man 

can  judge  of  the  nature  of  the  loss  before  the  money  is  paid  ; 

but  if  it  is  to  depend  upon  speculative  refinementsi  from  the 

law  of  nations,  or  the  Roman  jus  postliminii  concerning  the 

change  or  revesting  of  property,  no  wonder  that  merchants 

are  in  the  dark  when  doctors  have  differed  upon  the  subject 

from  the  beginning,  and  are  not  yet  agreed.    To  obviate  too 

large  an  inference  being  drawn  from  this  determination,  I 

desire  it  may  be  understood  that  the  point  here  determined 

is,  that  the  plaintiff  upon  a  policy  can  only  recover  an  indem-  The  assured 

nity  according  to  the  nature  of  his  case  at  the  time  of  the  ^J^^^ 

action  brought,  or  (at  most)  at  the  time  of  his  oflfer  to  aban-  demnity  tc- 

.  ,  ,  cording  to  the 

don.     We  give  no  opinion  how  it  would  be,  in  case  the  ship  nature  of  his 
or  goods  were  restored  in  safety,  between  the  offer  to  aban-  time  of  bring- 
don  and  the  action  brought,  or  between  the  commencement  "?  !^t  '^^» 

o     '  or  at  the  time 

of  the  action  and  the  verdict.    And  particularly  I  desire  that  of  his  offer  to 

no  inference  may  be  drawn  '  that,  in  case  the  ship  or  goods 

should  be  restored  after  the  money  paid  as  for  a  total  loss, 

the  insurer  could  compel  the  insured  to  refund  the  money, 

and  to  take  the  ship  or  goods ;'  that  case  is  totally  different 

from  the  present,  and  depends  throughout  upon  different 

reasons  and  principles.    Here  the  event  had  fixed  the  loss 

to  be  an  average  only,  before  the  action  brought — ^before  the 

offer  to  abandon,  and  before  the  plaintiff  had  notice  of  any 

accident;  consequently  before  he  could  make  an  election. 

We  are  therefore  of  opinion  that  he  cannot  recover  for  a 

total,  biit  for  an  average  loss  only ;  the  quantity  of  which  has 

been  estimated  by  the  jury  at  ten  pounds  per  cent."  (a). 

(a)  See  the  case  of  Da  Costa  v,  than  in  that  proportion  would  be 

Firth,  4  Burr.  1970,  where,  at  the  contrary  to  the  underwriter's  own 

close  of  the  case,  it  is  sud,  "  Here  agreement    And,  therefore,  the  net 

it  a  solemn  abandonment  and  a  proportion  only,  in  respect  of  the 

solemn    agreement   that   the   as-  plaintiflfs  subscription,  after  deduc- 

sniers  shall  be  content  with  sal-  tion  of  salvage,  ought  to  be  re- 

vage  in  such  proportion  as  the  sum  turned  to  him :   and  that  is  paid 

insured  bears  to  the  whole  interest,  into  Court."    The  postea  was  de- 

and  for  the  assured  to  refund  more  livered  to  the  defendant. 

ccf2 
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In  the  above  case  of  Hamilton  v.  Mendez,  Lord  Mansfield^ 
in  delivering  the  judgment  expressly  reserves  for  the  Court 
(as  a  new  point)  the  right  to  decide,  without  being  fettered 
by  that  case,  upon  the  question,  if  it  should'  arise,  **  where 
the  ship  or  goods  insured  should  happen  to  be  restored 
between  the  time  of  the  offer  to  abandon,  and  the  time  of  the 
action  brought :"  for,  says  his  Lordship,  "  we  give  no  opinion 
how  it  would  be  in  case  the  ship  were  restored  in  safety 
between  the  offer  to  abandon  and  the  action  brought.** 

This  question,  however,  constituted  a  principal  feature  in 
a  more  recent  case  of  Bainbridge  and  another  v.  Neilson  (a), 
which  was  tried  by  Lord  Chief  Justice  Ellenborough^  near 
fifty  years  after  the  decision  oi  Hamilton  v.  Mendez.     It  was 
an  action  on  a  policy  of  insurance  on  the  ship  called  the 
Mary,  valued  at  6,000/.,  at  and  from  Liverpool  to  any  port 
or  ports  in  Jamaica,  during  her  stay  there,  and  from  thence 
to  her  port  of  discharge  in  Great  Britain,  (the  rest  of  the 
policy  is  not  material).     There  was  another  count  upon  a 
policy  on  freight  valued  at  4,000/.  upon  the  same  voyage.    At 
the  trial,  before  Lord  Ellenborough,  the  following  facts  were 
found.     The  ship  sailed  from  Jamaica  with  a  cargo  and 
freight  bound  to  Liverpool.     On  the  Slst  of  September,  she 
was  captured  during  her  homeward  voyage  by  an  enemy. 
On  the  25tli  day  of  the  same  month  she  was  recaptured. 
On  the  30th  day  of  September,  the  plaintiffs  received  intel- 
ligence at  Liverpool  of  the  capture,  but  not  of  the  recapture, 
and  on  the  day  following  communicated  the  same  to  the 
underwriters,  and  gave  notice  of  abandonment.     On  the  2nd 
day  of  October,  intelligence  of  the  capture  was  confirmed. 
On  the  6th  of  October,  five  days  after  the  notice  of  aban- 
donment, the  plaintiffs  received  the  first  intelligence  of  the 
recapture  of  the  vessel,  and  that  she  then  lay  at  Loch  Swilkjf, 
in  Ireland,  in  safety,  in  the  possession  of  the  recaptors.    This 
intelligence  was  immediately  communicated   to   the  under- 
writers, with  notice  that  the  plaintiffs  nevertheless  persevered 

(a)  10  East,  329;  and  see  Par-      Ritchie,  2  M.  &  S.  290 ;  andM'Irer 
sons  V.  Scott.  2  Taunt.  363.  Evereth      v.  Henderson,  4  M.  &  S.  575. 
V.  Smith,  2  M.  &  S.  278.  Falkner  v. 
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in  their  abandonment ;  but  offered  to  do  their  best  for  the 
benefit  of  those  who  should  ultimately  be  concerned  and 
interested  in  the  vessel,  without  prejudice.  Under  such  offer, 
and  by  agreement  with  the  underwriters,  without  prejudice 
to  either  party,  the  plaintiffs  have  compromised  with  the 
recaptors ;  the  vessel  has  been  restored,  and  has  arrived  at 
Liverpool,  being  her  port  of  discharge  according  to  the  terms 
of  the  policy,  where  she  now  is  in  safety.  And  the  owners 
have  also  without  prejudice  received  the  freight  of  the  goods 
on  board  her,  and  the  proportion  of  salvage  and  expenses  of 
such  goods.  The  plaintiffs  obtained  the  possession  of  the 
vessel  at  Loch  Smiley  under  the  said  agreement,  aflter  the 
notice  of  abandonment,  but  before  the  action  was  brought; 
and  the  vessel  did  not  arrive  at  Liverpool  till  after  the  com- 
mencement of  the  action.  The  ship  was  never  taken  into  an 
enemy's  port,  nor  did  she  sustain  any  damage,  whilst  in  pos- 
session of  the  enemy.  The  amount  of  the  salvage,  damages, 
and  charges  upon  the  ship  is  15/.  4^.  8c/.,  and  upon  the 
freight,  13/.  lis.  5d.  per  cent,  on  the  sum  insured.  The 
defendants  paid  to  the  plaintiffs  before  the  commencement  of 
this  action  57/.  12«.  2c/.,  being  the  amount  of  their  proportion 
of  an  average  loss  upon  the  two  policies,  which  the  plaintiffs 
accepted,  without  prejudice  to  their  claim  of  a  total  loss  upon 
their  abandonment.  This  case  was  fully  argued  at  the  Bar, 
and  then. 

Lord  Ellenborough  said,  "  This  case,  though  new  in  specie, 
is  by  no  means  new  in  principle :  and  though  Lord  Mansfield, 
in  Hamilton  v.  Mendez,  said,  that  he  would  not  decide  how  the 
case  would  be,  if  the  ship  and  goods  were  restored  in  safety 
between  the  offer  to  abandon,  and  the  action  brought ;  yet 
there  can  be  no  doubt  what  his  decision  would  have  been,  if 
the  facts  of  this  case  had  been  brought  in  judgment  before 
him.  The  facts  of  the  case  are,  &c.,  (here  his  Lordship 
stated  the  facts  of  the  case  as  above  related).  Now  the 
question  is,  whether  that,  which  in  the  result  turns  out  to 
have  been  only  an  average  loss,  and  that  to  a  trifling  extent, 
shall,  because  the  notice  of  abandonment,  which  was  given 
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The  effect  of  a 
notice  of  aban- 
donment is, 
that  if  the  offer 
turns  oat  to 
have  been  pro- 
perly made 
upon  the  sup- 
posed facts, 
which  turn  out 
to  be  true,  the 
assured  has  put 
himself  into  a 
condition  to 
insist  on  his 
abandonment. 


under  tbe  supposition  at  the  time  that  it  was  a  total  loss, 
be  now  recovered  against  the  underwriters  as  a  total  loss, 
after  it  is  ascertained  to  be  only  an  average  loss  ?  To  gife 
effect  to  this  claim  would  be  grievously  to  enlarge  the 
responsibility  of  underwriters,  and  to  make  them  answerable 
not  for  the  actual  loss  sustained  by  the  assured,  whom  they 
have  engaged  to  indemnify  against  the  risks  in  the  policy; 
but  for  a  supposed  total  loss  at  the  time  of  the  notice  to  aban- 
don, when  that  total  loss,  as  it  was  supposed,  had  in  fact 
ceased  to  exist.  But  it  has  been  contended  by  tbe  plaintifls* 
counsel,  that  if  the  abandonment  is  once  well  made,  a  right  of 
action  thereby  becomes  vested,  which  cannot  be  devested  by 
subsequent  events.  That  proposition  is  not  only  not  true  in 
the  whole,  but  is  not  true  in  any  of  its  parts.  Tbe  true  efllect 
of  a  notice  of  abandonment  is  only  this,  that  if  the  offer  to 
abandon  turns  out  to  have  been  properly  made  upon  the 
supposed  facts,  which  turn  out  to  be  true ;  the  assured  has 
put  himself  in  a  condition  to  insist  on  his  abandonment.  But 
it  is  not  enough  that  it  was  properly  made  upon  facts  sup- 
posed to  exist  at  the  time,  if  it  turn  out  that  circumstances 
existed,  unknown  to  the  parties,  which  did  not  entitle  the 
assured  to  abandon.  The  notice  would  be  properly  given, 
upon  intelligence  received,  and  really  credited  by  the  assured, 
of  the  ship's  being  wrecked,  whether  that  intelligence  were 
true  or  not,  and  although  the  letter  conveying  the  intelligence 
should  turn  out  to  be  a  forgery :  and  yet  it  is  clear  that  no 
right  of  action  would  vest,  founded  upon  such  abandonment, 
thus  made  upon  false  intelligence,  without  any  fact  to  support 
it.  What  is  the  notice  of  abandonment  more  than  this :  that 
the  assured,  having  had  notice  of  circumstances,  which  entitle 
him,  if  true,  to  treat  the  adventure  as  a  total  loss,  in  contem- 
plation of  those  existing  circumstances,  cast  what  is  consi- 
dered as  a  desperate  risk  on  the  underwriter?  But  does 
not  all  that  presume  the  existence  of  those  facts,  on  which 
the  right  results  to  him  of  calling  upon  the  underwriters  to 
indemnify  him  ?  But  if  all  this  turns  out  to  be  a  misconcep- 
tion ;  if,  at  the  time,  it  had  ceased  to  be  a  total  loss,  and  no 
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damage  had  happened ;  or  if  the  only  damnification  arises  out 
of  the  very  act,  which  has  saved  the  thing  insured  from  total 
loss,  namely,  the  salvage  on  the  recapture,  the  whole  founda- 
tion of  the  abandonment  fails.  It  was  then  argued,  that  if 
the  right  of  abandonment  once  vested,  and  was  acted  upon 
in  time,  it  cannot  afterwards  be  devested  by  subsequent  intel- 
ligence of  other  circumstances  and  events :  but  the  case  of 
Macarthy  v.  Abel  is  an  authority  to  the  contrary  (a),  for 
there,  though  notice  of  abandonment  were  well  given  at  the 
time,  yet  it  was  devested  by  subsequent  circumstances,  where 
it  appeared  that  the  cause  of  the  abandonment  had  ceased 
to  exist. 

*'  Next  it  is  contended,  that  by  the  ship's  being  carried  into 
a  port  of  Ireland  out  of  the  course  of  her  voyage,  after  her 
recapture  the  right  of  abandonment  revived.  I  do  not,  how- 
ever, understand,  whether  this  is  insisted  upon  as  an  entire 
and  distinct  cause  of  abandonment,  or  as  connected  with  the 
capture  and  recapture.  If  it  grew  out  of  the  recapture,  let 
us  see  what  Lord  Mansfield  says  of  it  in  Hamilton  v.  Mendez. 
'The  third  point  depends,  as  every  question  of  this  kind 
must,  on  the  particular  circumstances.  It  does  not  neces- 
sarily follow  that,  because  there  is  a  recapture,  therefore  the 
loss  ceases  to  be  total.  If  the  voyage  be  so  defeated,  as  not 
to  be  worth  the  further  pursuit' — here  no  voyage  is  lost  or 
defeated,  for  the  voyage  is  performed.  *  If  the  salvage  be 
high' — here  it  is  not  so,  but  very  trifling.  *  If  the  other 
expenses  be  great,  and  the  underwriter  refuse  to  bear  them' — 
here  the  expenses  are  not  great,  and  the  actual  loss  has  been 
paid  by  the  underwriters  into  the  hands  of  the  assured.  If, 
indeed,  after  the  recapture,  the  ship  had  been  carried  into  a 
port  abroad,  and  the  sale  had  become  inevitable,  because  no 
person  would  indemnify  the  recaptors  for  their  one-eighth 
salvage,  that  might  have  made  it  a  total  loss :  but  that  is  not 
the  present  case :  and  therefore  none  of  the  circumstances 
put  by  Lord  Mansfield^  which,  after  a  recapture,  might  still 
make  the  loss  total,  exist  in  this  case.     I  cannot,  however, 

(a)  5  £a8t,  388,  and/K>«/. 
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but  consider^  as  at  present  advised,  that  the  abandonment 
must  be  taken  generally,  as  relating  only  to  the  actual  state 
of  things,  at  the  time  of  the  abandonment  made ;  and  if 
necessary  to  the  decision  of  this  case,  I  should  wish  to  have 
that  point  fully  considered.  I  am  not  disposed  to  enlarge' 
the  grounds  of  abandonment  against  underwriters — a  privi- 
lege, which  every  one  knows,  has  been  much  abused.  In 
almost  every  case  of  a  valued  policy,  it  is  the  interest  of  the 
assured  to  abandon :  and  it  therefore  becomes  the  Court  to 
watch  every  such  case ;  and  in  no  instance  to  enlarge  that, 
which  in  its  nature  b  only  an  average,  into  a  total  loss.  In 
Macarthy  v.  Abely  it  might  as  well  have  been  said,  that 
having  been  once  a  total  loss,  it  was  to  continue  a  total  loss: 
but  it  was  held  otherwise,  and  that  case  is  no  otherwise  dis- 
tinguishable, except  eventually  that  turned  out  to  be  no  loss: 
and  this  is  only  an  average  loss.  But  I  can  see  no  difference, 
whether  it  ceased,  by  subsequent  events,  to  be  a  total  loss 
altogether,  or  whether  it  was  reduced  by.  the  events  to  so 
minute  a  loss  as  in  the  present  case.  Then,  as  in  the  case 
of  Godsallv.  Boldero,  we  look  to  the  real  nature  of  the  con- 
tract in  a  policy  of  insurance :  and  there  it  was  considered  to 
be,  as  it  is,  a  mere  contract  of  indemnity  (a).  Therefore, 
though  in  that  case  there  was  a  total  loss  with  respect  to  the 
subject-matter  of  the  risk  insured,  yet  circumstances  having 
afterwards  intervened,  which  adeemed  the  loss  of  the  insured, 
he  was  held  not  to  be  entitled  to  recover.  So  here,  as  that 
which  was  supposed  to  be  a  total  loss,  at  the  time  of  the 
notice  of  abandonment  first  given,  had  ceased  to  be  so,  and 
in  the  event  only  a  small  loss  has  been  incurred,  that  is  the 
real  amount  of  the  damnification  under  this  contract  of 
indemnity ;  and  that  has  been  paid  by  the  underwriters.** 

The  three  other  Judges,  Grose^  Le  Blanc,  and  Bayley, 
delivered  their  opinions,  concurring  with  his  Lordship :  and 
judgment  was  pronounced  for  the  defendant  (6). 

(a)  9  East,  72.  4  M.   &  S.  393.     Brotherton  v, 

(6)  Smith  V.  Robertson,  2  Dow.      Barber,  5  M.  &  S.  447- 
474,  and  also  Patterson  v.  Ritchie, 
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The  principle  of  the  law  laid  down  in  the  preceding  case,  1^^  abandon- 
that  the  effect  of  an  abandonment  is  only  to  put  the  assured  Tiewed  with 
into  a  condition  to  avail  himself  of  it  provided  the  offer  turns  ^matesuto 
out  to  be  properly  made  upon  the  supposed  facts,  was  lately  ^^^^  "P- 
recognised  by  the  Court  of  King's  Bench,  in  the  case  of  the  action 
Naylor  v.  Taylor  (a).  *'^^*- 

It  was  an  action  on  a  policy  of  insurance  on  goods  by  the 
ship  Monarchy  "  at  and  from  Liverpool  to  any  port  or  place 
in  the  river  PlatOf  with  liberty,  in  the  event  of  a  blockade  or 
being  ordered  off  the  river  Plata,  to  proceed  to  any  other 
port,  and  there  wait  or  discharge.*'  The  loss  was  averred  to 
have  been  by  capture.  The  ship  sailed  from  Liverpool^  and 
was  taken  by  a  Brazilian  frigate,  in  the  river  Plata,  and  sent 
to  Rio  de  Janeiro  for  adjudication  ;  but  was  rescued  by  the 
master  and  crew,  who  brought  the  ship  and  cargo  back  to 
Liverpool,  where  the  master  landed  and  warehoused  the 
goods.  The  assured,  after  they  had  heard  of  the  capture, 
and  after  the  rescue,  but  before  they  heard  of  it,  gave  notice 
of  abandonment  to  the  underwriters. 

A  verdict  was  found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  was  of 
opinion  that  there  was  not  a  total  loss. 

Lord  Tenterden,  C.  J. — "  It  is  not  necessary  to  deliver  an 
opinion  upon  the  effect  of  the  rescue,  or  of  the  return  to 
Liverpool.  The  late  cases  show  that  a  mere  loss  of  the 
adventure  by  retardation  of  the  voyage,  without  loss  of  the 
thing  insured,  either  by  its  being  actually  taken  from  the 
ship  or  spoiled,  does  not  constitute  a  total  loss,  unless  by  the 
aid  and  effect  of  an  abandonment.  In  the  present  case  the 
goods  have  been  brought  back  to  Liverpool.  It  does  not 
appear  upon  what  grounds  the  master  has  detained  them  :  if 
it  be  on  the  ground  of  a  claim  of  the  nature  of  salvage,  the 
plaintiffs  may  have  them  on  satisfying  that  claim.  There  is 
no  proof  that  the  goods  are  deteriorated.  The  particular 
adventure  upon  which  they  were  sent  has,  indeed,  been  de- 

(a)  9B.  &C.718. 
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feated  :  but  this  fact  will  not  of  itself  make  the  underwriters 
liable  for  a  total  loss.  It  therefore  becomes  necessary  for  the 
plaintiff  to  show  that  the  abandonment  has  the  effect  of 
enabling  them  to  recover  as  for  a  total  loss.  If  the  abandon- 
ment is  to  be  viewed  with  regard  to  the  ultimate  state  of 
facts  as  appearing  before  the  action  brought  according  to  the 
opinion  of  the  Court  in  Bainbridge  v.  Neilson,  there  has  not, 
for  the  reasons  already  given,  been  a  total  loss.  Doubts  were 
expressed  as  to  the  propriety  of  the  decision  in  Bainbridge 
v.  Neibon,  by  a  very  high  authority,  in  the  case  of  Smith  v. 
Robertson  (a).  But,  notwithstanding  these  doubts,  the  ruk 
laid  down  in  Bainbridge  w,  Neibon  was  adopted  and  acted  upon 
by  the  Court  in  the  two  subsequent  cases  of  Patterson  v. 
Ritchie  (6),  and  Brotherton  v.  Barber  (c).  We  consider  the 
point  to  have  been  well  settled,  and  the  rule  established  by 
these  authorities;  and  the  rule  to  enter  a 'nonsuit  must 
therefore  be  made  absolute**  ((/). 

There  was  a  very  recent  case  in  the  Court  of  Common 
Pleas  of  Benson  v.  Chapman  (e).  It  was  an  action  of  cove- 
nant on  a  policy  of  insurance,  dated  12th  Jult/y  1839,  made 
by  the  defendant,  of  '^  The  Neptune  Marine  Assurance  Com- 
pany of  London,''  on  the  ship  The  Lord  Cochrane,  "  at  and 
from  Pernambuco  to  Liverpool.*'  The  insurance  was  de- 
clared on  freight  valued  at  2000/.  The  cause  came  on  for 
trial  at  Guildhall,  on  the  Ist  July,  1842,  before  Mr.  J. 
Erskine,  when  a  verdict  was  taken,  by  consent,  for  the  plain- 
tiff, subject  to  the  opinion  of  the  Court  upon  the  following 
case.  "  The  declaration  alleged  a  loss  by  perils  of  the  sea. 
The  ship,  whilst  coming  out  of  the  harbour  of  Pernambuco, 
struck  on  a  reef,  and  thereby  received  such  injury  as  rendered 
it  necessary  to  put  back  for  repair ;  the  cargo  was  taken  out, 
and  the  ship  repaired  at  a  cost  of  7,132/.,  including  the  charges 
of  landing  and  reshipping  the  cargo.  There  being  no  other 
means  for  raising  funds  to  pay  for  the  repairs,  the  master 

(a)  i  Dow.  474.  (c/)  See  also  Calogan  v.  London 

\b)  4  M.  &  S.  393.  Assur.  Ck)mp.  5  M.  &  8. 447. 

(c)  5  M.  &  S.  418.  (e)  7  Scott's  N.  R.  625. 
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executed  a  bottomry  bond,  by  which  the  ship,  freight,  and 
cargo  for  that  sum,  and  her  bottomry  premium  of  201,  per 
cent.  The  ship  afterwards  sailed  for  Liverpool  with  her 
original  cargo  on  board,  and  arrived  there  in  safety.  The 
plaintiff,  as  soon  as  he  received  intimation  of  the  extent  of 
the  damage  done  to  the  ship,  gave  notice  of  abandonment 
of  ship  and  freight  to  the  respective  underwriters,  and  repu- 
diated the  bond  ;  whereupon  the  ship  was  taken  possession 
by  the  parties  claiming  under  the  bond,  and  sold  under  an 
order  of  the  Admiralty  Court.  At  the  sale,  the  ship  pro- 
duced 1,675/.,  which,  with  the  freight  earned  on  the  home- 
ward voyage,  was  paid  over  to  the  obligees. 

Tindalf  Chief  Justice,  now  delivered  the  opinion  of  the 
Court.  His  Lordship,  after  stating  the  case,  proceeded : — 
"  Upon  this  state  of  facts,  we  are  of  opinion  that  there  was  a 
total  loss  of  freight  at  the  time  of  the  damage  sustained  by 
the  ship;  and  that  the  plaintiff,  having  abandoned  to  the 
underwriters  on  freight,  is  entitled  to  recover  for  such  total 
loss.  That  there  was  a  constructive  total  loss  on  ship,  seems 
not  to  have  been  made  a  question.  It  is  unnecessary  to  cite 
authorities  to  prove  that,  where  the  damage  to  the  ship  is  so 
great  from  the  perils  insured  against  as  that  the  owner  cannot 
put  her  in  a  state  of  repair  necessary  for  pursuing  the  voy- 
age insured,  except  at  an  expense  greater  than  the  value  of 
the  ship,  he  is  not  bound  to  incur  that  expense,  but  is  at 
liberty  to  abandon,  and  treat  the  loss  as  a  total  loss*  And 
there  seems  to  be  as  little  doubt  that  the  assured  has  the 
right  of  abandoning  the  freight  where  there  has  been  a  total 
loss  of  the  ship.  The  assured  has  sustained  a  total  loss  of 
the  freight,  if  he  abandons  to  the  underwriters  on  ship,  and 
is  justified  in  so  doing ;  for  after  such  an  abandonment  he 
has  no  longer  the  means  of  earning  the  freight,  nor  the  pos- 
sibility of  ever  receiving  it,  if  earned,  such  freight  going  to 
the  underwriters  on  ship.  In  the  present  case,  when  the  ship 
was  at  Pernambuco,  the  cargo  taken  out,  and  the  damage  to 
the  ship  very  much  exceeding  her  value,  and  as  the  owner 
had  no  means  of  completing,  except  at  a  ruinous  expense,  if 
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at  that  time«  he  abandons  to  the  underwriters,  as  the  law 
allows  him  to  do,  the  freight  is  as  much  lost  to  him  as  if  the 
ship  had  been  captured,  and  placed  altogether  out  of  lui 
controL    The  defendant's  counsel  admits  that,  if  the  master, 
instead  of  repairing  the  ship  at  Pernambuco,  bad  sold  hex 
there,  the  loss  both  of  the  ship  and  freight  would  have  been 
total :  but  he  contends  that,  as  he  did  not  sell,  but  borrowed 
money  and  repaired  the  ship,  which  brought  the  same  cai^go 
to  England  and  earned  her  freight,  the  not  paying  the  monej 
borrowed  was  the  voluntary  act  of  the  shipowner,  and  which 
alone  prevented  him  from  receiving  the  freight;  and  that  he 
had  no  right  to  make  the  loss  total  by  his  own  voluntary  act 
But,  in  the  first  place,  the  arrival  of  the  ship  with  the  cargo 
is  not  of  itself  sufficient  to  deprive  the  plaintiff  of  his  right  to 
recover,  if  he  gave  notice  of  abandonment  at  the  time  when 
there  was  a  total  loss.    The  ship  must  not  only  arrive,  but 
must  arrive  in  such  circumstances,  as  Mr.  Justice  Baykf 
expresses  it,  in  Holdsworth  v.  Wise  (a),  '  that  the  assured 
may,  if  they  please,  have  possession,  and  may  reasonably  be 
expected  to  take  it.'   In  that  case  the  ship  had  been  deserted 
by  the  crew,  acting  bond  fide  for  the  preservation  of  their 
lives,  and   had   been  taken   possession  of  by  the  crew  of 
another  vessel,  who  took  her  into  port,  repaired  her,  and 
brought  her  into  England,  but  subject  to  a  claim  for  repairs 
and  salvage  equal  to  or  exceeding  her  value.     The  owner 
having  abandoned  before  he  knew  of  the  safety  of  the  ship, 
was  not  bound  to  take  the  ship,  but  entitled  to  recover  for  a 
total  loss.    In  that  case,  also,  the  captain  had  granted  a 
bottomry  bond,  and  the  ship  was  taken  possession  of  on  her 
arrival  in  England  by  the  persons  claiming  title  under  the 
bottomry  bond.     The  case,   therefore,  bears  a  very  close 
resemblance,  no  less  in  principlie  than  in  all  its  circumstances, 
to  the  present ;  for  here  the  owner,  in  England,  had  aban- 
doned both  ship  and  freight  immediately  on  hearing  the 
damage  done  to  the  vessel,  and  had  never  afterwards  inter- 

(fl)  7  B.  &  C.  794  ;  1  M.  &  R.  673. 
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fered  with  either :  here,  also,  the  master  had  repaired,  giving 
a  bottomry  bond  for  the  money  borrowed :  here,  also,  the 
ship  is  taken  possession  of  by  the  persons  claiming  under 
such  bond  ;  and  the  charge  far  exceeds  the  value  of  the  ship 
and  freight.  We  think  the  case  above  referred  to  does,  in  prin- 
ciple, decide  that  before  us.  In  the  events  which  took  place, 
there  never  was  a  moment  at  which  the  owner  of  the  ship 
could  have  earned  or  received  the  freight,  after  the  ship  sus- 
tained her  injury,  except  at  a  cost  far  exceeding  the  value  of 
ship  and  freight.  After  the  cargo  was  unshipped  at  Per- 
nambuco,  he  could  not  put  it  on  board  again,  without  incur- 
ring the  expense  of  repairs  beyond  the  value  of  the  ship  and 
freight :  when  the  ship  arrived  in  England,  he  could  not 
receive  the  freight,  without  paying  the  amount  of  the  bot- 
tomry bond.  If  the  master  had  actually  sold  the  ship  at  the 
time  the  damage  was  sustained,  and  the  purchaser  had 
brought  her  back  and  earned  the  freight,  there  is  no  doubt 
but  that  the  owner  could  have  recovered  for  a  total  loss  after 
abandonment ;  and  we  see  no  substantial  difference  between 
his  situation,  under  those  circumstances,  and  the  return  of 
the  ship  pledged  by  a  bottomry  bond  for  her  value.  There 
seems  no  reason  for  holding  that  the  act  of  the  master  in 
repairing,  whilst  the  owner  was  ignorant  of  what  was  going 
on,  should  vary  his  rights,  the  case  expressly  finding  *  that 
he  never  interfered  in  any  way  with  freight  or  ship  after  the 
abandonment.'  We,  therefore,  think  that  there  should  be  a 
verdict  entered  for  the  plaintiff  for  2,000/." 

In  the  case,  also,  of  Young  v.  Turing  and  Others  (a).  Lord 
Abinger,  C.  B.,  now  delivered  the  judgment  of  the  Court: — 
*'  This  was  an  action  on  a  policy  of  insurance,  at  and  from 
Rotterdam  to  Java  and  Sumatra^  and  back  again  to  a  port 
in  Holland,  upon  the  ship  Eliza,  valued  at  8,000/.  In  the 
course  of  her  voyage,  she  was  stranded  on  the  Goodwin 
Sands,  and  plundered.  She  was  afterwards  removed,  and 
brought  first  to  Ramsgate,  and  then  to  London,    The  un- 

(a)  2  Scott's  N.  R.  752. 
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derwriters  had  notice  of  abandonment.  It  appears  by  the 
evidence  set  forth  in  the  bill  of  exceptions,  that  just  before 
the  time  when  the  ship  was  cast  away,  she  was  worth  5,833/. 
sterling ;  that  her  value,  as  she  lay,  was  700/. ;  and  that  the 
salvage  was  430/.  Two  English  witnesses  deposed  that  the 
expenses  of  repairing  the  ship  in  England  would  be  4,615/. ; 
that,  if  she  had  been  entitled  to  a  British  register,  she  would 
have  been  worth,  when  repaired,  from  4,500/1  to  4,700/L;  and 
that,  if  she  had  been  a  British  ship,  it  would  have  been 
prudent  for  a  British  owner  to  repair  her.  Several  Dutch 
witnesses  stated  that  the  expense  of  repairing  her  in  Holland 
would  have  been  far  greater;  and  that  her  value,  when 
repaired  in  Holland,  would,  at  the  outside,  have  been  2,915/. 
The  defendant's  witnesses  do  not  materially  vary  this  evi- 
dence; but  witnesses  were  called  to  show  that  the  trading 
companies  in  Holland  will  not  employ  a  vessel  that  has  been 
stranded  in  the  manner  in  which  this  ship  was  stranded, 
however  perfectly  she  might  have  been  repaired ;  and  that 
this  circumstance  affects  her  value  in  Holland, 

The  Chief  Justice,  in  summing  up,  told  the  jury  ''  that,  in 
considering  whether  this  was  the  case  of  an  average  or  a  total 
loss,  they  ought  not  to  take  into  account  the  value  in  the 
policy.  He  also  told  them  that  in  considering  the  same  ques- 
tion, they  ought  to  look  at  all  the  circumstances  attending  the 
ship,  and  to  judge  whether,  under  all  those  circumstances,  a 
prudent  owner,  if  uninsured,  would  have  declined  to  repair 
the  ship  :  and,  if  so,  they  might  find  it  a  case  of  total  loss. 

"  To  this  charge  of  the  Chief  Justice  two  objections  were 
taken,  and  are  made  the  subject  of  this  bill  of  exceptions. 
The  first  is,  that  he  ought  to  have  told  the  jury  that,  in 
determining  whether  the  loss  was  total,  they  ought  to  take 
into  their  consideration  the  estimated  value  of  the  ship  in  the 
policy. 
Firat  ezcep-  "  I  a™  not  aware  of  any  case  or  principle  in  the  law  of 
^°°*  insurance  which  makes  the  estimated  value  in  the  policy  a 

circumstance  on  which  the  question  of  total  or  average  loss 
ought  to  turn.   The  agreed  value  in  the  policy  of  the  subject 
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insured  is  intended  to  save  the  expense  and  doubt  that  may 
attend  the  investigation  of  value,  as  affecting  the  quantum  of 
compensation  only.  It  may  operate,  according  to  events,  to 
the  advantage  or  detriment  of  either  party ;  and,  where  no 
fraud  exists,  both  are  bound  by  it.  We  are  of  opinion  that 
there  is  no  ground  for  the  first  exception. 

^'  The  second  exception  is,  that  the  Chief  Justice  ought  Second  ez- 
not  to  have  directed  the  jury  to  take  into  their  consideration  ^^  *^ 
all  the  circumstances  that  affected  the  ship ;   and  that  he 
ought  to  have  instructed  them  to  lay  entirely  out  of  their 
consideration  the  national  character  of  the  ship,  and  the 
consequences  resulting  therefrom, 

*'  We  cannot  agree  to  the  propriety  of  this  exception. 
The  Chief  Justice  has  laid  down  the  usual  and  recognised 
rule,  that  the  jury  ought  to  consider  whether  under  all  the 
circumstances  attending  the  ship,  a  prudent  owner,  if  unin- 
sured, would  have  repaired  the  vessel.  Now,  to  the  value  of 
the  repairs  must  be  added  to  her  value  as  she  lay  in  the  dock, 
that  is,  to  4,615/.  must  be  added  700/.,  making  5,315/.  as  the 
cost.  Upon  which  the  Dutch  witnesses  say  her  value  in 
Holland  would,  on  the  outside,  not  have  exceeded  2,9\5L 
The  English  witnesses  make  the  amount  of  the  repairs  less ; 
and  they  say,  had  she  been  a  British  ship,  with  a  British 
register,  she  would  have  been  worth  more  than  the  repairs ; 
and  that,  in  that  case,  it  would  have  been  the  interest  of 
British  owners  to  have  repaired  her;  implying  that,  not 
having  a  British  register,  her  value  would  not  have  equalled 
the  repairs,  and  that  it  would  not  have  been  prudent  in  the 
plaintiffs  to  have  repaired  her.  Now,  the  effect  of  this  evi- 
dence is,  that  the  ship,  when  repaired,  would  not  have  been 
worth  the  value  of  her  repairs  either  in  England  or  in 
Holland,  It  does  not  appear  that  she  would  have  been  worth 
more  any  where  else.  Is  it,  then,  to  be  contended,  that  the 
jury  are  not  to  attend  to  the  circumstances  of  the  value  of 
the  ship  when  repaired?  Has  it  ever  been  doubted  that  the 
value  of  a  ship  when  repaired  is  an  important  criterion  to 
determine  whether  she  ought  to  be  repaired  or  not  after  being 
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fcreign  ship  or  a  foreign  voyage  are  presumed  to  know  the 
usages  and  the  laws  which  affect  that  ship  or  that  voyage. 
But,  if  the  proposition  were  true  to  any  extent,  it  has  no 
)Uce  in  this  argument ;  for  the  question  is  not  about  their 
mowledge,  real  or  presumed,  but  a  question  about  a  fact 
rhich,  whether  they  knew  it  or  not,  affects  the  value  of  the 
hip.     If  indeed  the  depreciated  value  of  the  ship  had  arisen 
irom  any  circumstance  occurring  after  the  policy  was  effected, 
md  wholly  unconnected  with  the  perils  insured  against,  such 
i8  a  new  law  or  regulation  affecting  trade  or  shipping,  the 
Ase  would  have  presented  a  question  well  worthy  of  con- 
ideration,  upon  which,  however,  it  is  unnecessary  to  offer 
iny  opinion.    Where  such  circumstances  occur,  it  may  be 
lecessary  to  qualify  the  proposition  that,  if  a  prudent  owner, 
ininsured,  would  not  repair  the  vessel,  it  would  be  a  total 
OSS.     But,  as  the  case  now  stands,  if  the  jury  are  to  lay  out 
>f  their  consideration  all  the  previous  circumstances  that  may 
eventually  affect  the  value  of  a  Dutch  ship,  they  must  by  the 
Ame  rule  disregard  all  the  circumstances  that  may  affect  the 
ralue  of  a  ship  of  any  nation.     By  what  criterion,  then,  are 
;hey  to  judge  of  the  value  of  any  ship  ?  or  how  can  they  re- 
ceive any  evidence  of  the  value  at  all,  if  they  may  not  sift  the 
^unds  and  reasons  of  the  opinion  of  witnesses?  The  argu- 
nent,  pushed  to  its  full  extent,  presents  to  them  nothing  but 
I  ship  capable  of  being  repaired  and  put  into  as  good  a  plight 
x>  swim  as  before,  but  abstracted  from  all  the  circumstances 
irhich  are  connected  with  her  and  which  affect  her  value ; 
ind,  consequently,  instead  of  considering  these  circumstances, 
they  ought,  upon  a  question  whether  a  prudent  owner  would 
repair,  to  turn  their  attention  to  no  other  circumstance  but 
the  cost  of  repairs,  and  the  original  value  of  the  ship  when 
insured.     Whereas  in  Milles  v.  Fletcher  (a),  Lord  Mansfield 
says,  '  If  she  had  been  repaired  at  New  York^  the  expense 
night  have  exceeded  what  she  would  have  sold  for  on  her 
return  to  London.*     This  case,  and  all  the  others  which 

(d)  Dong.  233. 
DD 
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follow  on  the  same  subject,  will  be  found  to  refer  to  the 
actual  price  of  the  ship  when  repaired,  and  not  to  her 
original  value. 

''  There  is  one  plain  way  of  considering  this  question:  If 
the  underwriters  had  accepted  the  abandonmenti  would  thej 
have  repaired  the  ship  themselves,  or  would  they  not  have 
taken  into  consideration  that  she  was  a  foreign  ship,  and 
could  not  obtain  a  British  register ;  and  that  she  was  a  Dutch 
ship,  and  could  not  be  advantageously  sold  in  Holland^  be- 
cause, under  the  circumstances,  the  Dutch  trading  companies 
would  not  employ  her ;  and,  finally,  that  the  exclusive  laws 
of  all  other  maritime  states  would  affect  her  value  in  each ! 
And  if  they  necessarily  would  and  must  have  considered  all 
these  things,  which  would  have  led  them  to  sell  the  ship  for 
700iL,  rather  than  repdr  her,  the  assured  and  the  jury  are 
equally  entitled  to  take  them  into  their  consideratioiu* 
Judgment  aflirmed. 

And  in  the  case  of  Parry  v.  Aberdein  (a),  where  a  ship, 
having  goods  on  board  on  which  an  insurance  was  effected, 
was  placed  in  so  much  danger  by  perils  of  the  sea,  that  the 
crew  deserted  her,  in  order  to  save  their  lives,  and  the 
owners  of  the  goods,  upon  receiving  intelligence  of  this,  gave 
notice  of  abandonment ;  a  few  days  afterwards,  however,  the 
vessel  was  found  by  some  fishermen,  and  towed  into  port  and 
repaired,  but  the  goods,  which  were  of  a  perishable  nature^ 
had  been  so  much  injured  by  the  salt  water,  that  they  would 
not  have  been  worth  anything  if  forwarded  to  their  place  of 
destination :  it  was  held  that  the  assured  were  entitled  to 
recover  for  a  total  loss. 

The  assured  cannot  be  allowed  to  turn  a  partial  into  a 
total  loss. 
A  ihi]^  bsnog  This  was  shewn  in  the  case  of  Cazalet  and  Others  v.  SL 
IJI^^t]^^  „,  Barbe  (6),  it  was  an  action  on  a  policy  of  insurance  upon  the 
JJ^^J^P^  ship  Friendship^  from  Wyburg  to  Lynn^  subscribed  by  the 
lia?iiig  iniEBred  defendant  for  100/.  at  two  guineas  per  cent    The  defendant 

(a)  9  B.  &  C.  41 1.  (6)  1  T.  R.  187. 
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pleaded  a  tender,  and  paid  48A  into  Court.    The  cause  was  (^™«gro  forty. 

,  ,  *  ,  eight  per  cent. 

tried  at  GuildkaU^  before  Mr.  Justice  BttUeTi  when  a  case  The  case  then 
was  reserved  for  the  opinion  of  the  Courts  stating  that  the  ^^u  not  worth^ 
damages  sustained  by  the  ship  in  the  voyage  insured^  did  not  ^^"|^  ^"^ 
exceed  i&L  per  cent.,  which  sum  the  defendant  had  paid  into  ^^  "he  was 
Court.     That  when  the  ship  arrived  at  the  port  oi  Lynn  she  Held,  that  the 
was  not  worth  repairing.  The  question  for  the  opinion  of  the  JlSStl^  aban'-"* 
Court  was,  whether  the  plaintiffs  had  a  right  to  abandon  ?       ^^°- 

Mr.  Justice  WiUes. — '*  The  question  is,  whether,  under 
these  circumstances,  the  plaintiffs  had  a  right  to  abandon, 
or,  in  other  words,  whether  they  can  turn  a  partial  into  a 
total  loss?  The  finding  of  the  jury  in  this  case  determines 
the  question,  because  it  is  expressly  found  that  the  damage 
did  not  exceed  A&L  per  cent  The  case  then  states,  that  the 
ship  was  not  worth  repairing,  but  no  mention  is  made  of  what 
was  her  real  worth ;  so  that  the  remaining  materials  of  the 
ship,  if  sold,  may  make  up  the  difference  between  48/.  and 
100/.  per  cent.  There  has  been  no  loss  either  of  the  ship  or 
of  the  voyage ;  but,  being  an  old  ship,  she  suffered  so  much 
that  she  was  not  worth  repairing.  I  cannot  now  determine 
that  there  was  a  total  loss,  when  the  jury  have  already  said 
that  there  was  only  a  loss  of  48/.  per  cent.  As  to  the  case 
cited  o{  Bond  v.  Hunter  (a),  this  question  never  occurred  in 
it.  The  action  was  brought  upon  the  homeward-bound  policy, 
and  it  was  sufficient  to  say,  that  that  policy  never  attached, 
for  the  ship  had  received  her  death's  wound  in  her  outward- 
bound  voyage.  In  the  case  of  Milles  v.  Fletcher,  a  total  end 
was  put  to  the  voyage  (6).  In  the  other  cases,  the  questions 
arose  upon  losses  which  had  happened  during  the  several 
voyages ;  here  the  voyage  has  been  performed,  and  the  ship 
is  arrived ;  and  afVer  the  jury  have  found  that  the  damage 
sustained  did  not  amount  to  more  than  48/i  per  cent.,  the 
Court  are  precluded  from  saying  it  is  a  total  loss.** 

Mr.  Justice  Buller. — ''  Nothing  can  be  better  established 

(a)  1  T.  R.  188,  tried  before  Lord  Mansfield  at  Guild.  1781. 
lb)  Vide  wpra,  374. 
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than  that  the  owner  of  a  ship  can  only  abandon  in  caae  of  a 
total  loss.  The  cases  which  have  been  cited  went  upon  that 
ground.  In  the  case  o{  Jenkins  v.  Mackenzie  {a),  though  the 
ship  was  brought  into  port,  yet  the  capture^  as  between  the 
assurer  and  assured,  was  a  total  loss.  But  there  is  no  in- 
stance where  the  owner  can  abandon,  unless  at  some  period 
or  other  of  the  voyage  there  has  been  a  total  loss.  No  such 
event  has  happened  here ;  for  the  jury  have  expressly  found, 
that  the  loss  amounted  only  to  48/.  per  cent.  Even  allowing 
total  loss  to  be  a  technical  expression,  yet  the  manner  in 
which  the  plaintiff's  counsel  has  stated  it,  is  rather  too  broad. 
It  has  been  said,  that  the  insurance  must  be  taken  to  be  on 
the  ship  as  well  as  on  the  voyage ;  but  the  true  way  of  con- 
sidering it  is  this :  it  is  an  insurance  on  the  ship  for  the 
voyage.  If  either  the  ship,  or  the  voyage  be  lost«  that  is  a 
total  loss ;  but  here  neither  is  lost.  The  case  of  HamUUm 
T.  MendeM  is  decisive.  Judgment  for  the  defendant. 
A  ihip  was  1°  another  case  of  Fumeaux  v.  Bradley  (6),  an  action  was 

^nmfitimhar  brought  on  a  policy  of  insurance  on  the  Prince  of  Wales,  in 
Celd  of  ice  port  or  at  sea,  for  six  months,  from  the  18th  July,  1777. 
and  was  much  1*^10  ship  in  question  was  in  government  service,  bound  from 
jwSbutnoiT'  ^^*  ^  Quebec.  She  arrived  there,  but  the  season  being 
vrenurablj  so.  too  far  advanced  before  she  was  ready  to  return,  ^he  was 
of  tbe  repairs  removed  into  the  basin :  but,  on  the  19th  November,  she  was 
for  want    driven  from  thence  by  a  field  of  ice,  and  damaged  by  run- 


^j'l^^'^  ning  on  the  rocks.  The  condition  of  the  ship  could  not  be 
twi,  after  examined  till  April  following,  after  the  expiration  of  the 
sold  her.  Held,  policy.  She  was  then,  however,  found  to  be  bulged  and 
not  be  toned  much  injured,  but  not  thought  irreparably  so.  In  the 
mtoatotalloM.  progress  of  the  repair,  difficulties  arose  for  want  of  materials; 

and  the  captain,  after  consulting  the  merchants  and  agents 
in  the  country,  sold  herl  An  account  was  made  up,  charging 
the  insurers  with  the  whole  amount,  and  crediting  them  with 
the  sums  for  which  the  ship  sold,  as  salvage. 

Lord  Mansfield,  at  the  trial  said  : — "  The  great  point  in 

(a)  Brown's  Ap.  Ca.  141.         (b)  East,  20  Geo.  3.  Fkrk  Ins.  366. 
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the  cause  is,- whether  this^is  a  total  loss  by  this  accident?  It 
is  a  new  question :  upon  which  I  shall  reserve  a  case  for  the 
opinion  of  the  Court **  After  argument  by  counsel  on  both 
sides^  his  Lordship  said«  the  justice  of  the  case  seemed  to 
be,  that  the  Iosq  in  November  should  be  taken  as  an  average, 
-not  a  total  one ;  and  that  the  whole  Court  were  of  opinion, 
that  the  ship  should  be  considered  as  damaged  on  the  19th 
of  November,  but  not  totally  lost. 

In  a  subsequent  case,  M^Masters  v.  Skoolbred  {a\  before 
Lord  Kenyon  at  Nisi  Prius,  it  was  held  in  an  action  on  a 
policy  for  six  months,  where  the  ship  had  been  captured  and 
carried  into  Charlestown,  sold  by  the  captors,  by  authority 
of  the  French  consul  there,  and  purchased  by  the  captain  on 
account  of  the  original  owners,  that  this  was  only  to  be  con- 
sidered as  a  partial  loss,  and  that  the  owners  could  not 
abandon.  Lord  Kenyon  being  of  opinion  that  the  captain 
was  agent  for  the  owners,  recovering  the  vessel  upon  their 
account,  and  paying  a  kind  of  salvage,  the  amount  of  which 
would  be  the  loss  sustained,  and  which  only  constituted  an 
average  loss.  His  Lordship,  however,  admitted,  that  when 
the  ship  had  been  captured  and  carried  into  port  in  the 
enemy's  possession,  the  assured  at  that  period  might  have 
abandoned.  But  not  having  done  so  till  the  vessel  was 
recovered,  they  could  now  only  go  for  an  average  loss. 

So  in  Fitzgerald  v.  Pole  (b)  where  a  ship  was  insured  for  a  privateer 
a  cruise  of  four  months,  free  from  average,  and  upon  a  ^^'^^'**" 
special  verdict  it  appeared  that  while  the  ship  was  on  her  forced  into  port 
cruise,  and  within  the  four  months,  the  crew  mutinied  against  the  crew,  but 
the  captain  and  his  officers,  and  by  force  carried  the  ship  to  h^poit^^^ 
Jamaica,  and  before  her  arrival  there,  by  force  seized  the  ^  four  month* 

'  ^  •'  are  expired. 

boat,  fire-arms,  and  cutlasses,  carried  them  ofi^,  and  deserted  This  is  onlj  an 
the  ship,  whereby  the  voyage  and  cruise  were  lost  for  the 
remainder  of   the   four  months,   but  the   ship  arrived  at 
Jamaica,  though  not  till  after  the  end  of  the  four  months. 


(a)  1  Esp.  237.  214;   and  see    a  similar   case  of 

(6)  5  Bro.  Par.  Ca.  131  ;  Ambl.      Wilson  v.  Foster,  6  Taunt  25. 
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the  Court  of  King*8  Bench  held  that  the  assured  were 
entitled  to  recover ;  but  this  judgment  was  reversed  in  the 
Exchequer  Chamber,  and  the  House  of  Lords  confirmed  the 
judgment  of  reversali  for  the  insurer  being  by  the  terms  of 
the  policy  free  from  all  average,  the  assured  could  not  be 
entitled  to  recover  except  for  a  total  loss :  and  the  ship  being 
found  by  the  special  verdict  to  be  in  good  safety  at  her 
proper  port,  at  and  after  the  end  of  the  four  months,  for 
which  the  insurance  was  made  there  could  be  no  loss. 
Where  a  ship  '^  ^^  l^^^i^  settled  in  a  case  of  Manning  v.  Neumham  {a\ 
u  obliged  bj      j,^  what  cases  a  loss  shall  be  deemed  to  be  total,  after  an 

Fca  damage  to  ' 

put  back  into  accident  by  perils  of  the  sea.     A  policy  was  effected  in  Z>ofi- 

not  be  repaired  don  upon  the  ship  Grace,  her  ^*  cargo  and  freight,  at  and 

other* vMse?^  from  Torioia  to  London,  warranted  to  depart  on  or  before 

2l  ^^d^h^*^  the  1st  of  August,  1781.    The  ship  valued  at  2,4702.,  the 

cargo  ia  much  freight  at  S,250A,  and  the  cargo  at  12,400/.,  at  a  premium 

is  iTtmai  lots'  of  25  guineas  per  cent.,  to  return  10  per  cent,  if  she  depart 

fro^h^^Md  ^®  ^^'^  Indies  with  convoy  for  England  and  arrives."    At 

cargo,  and  the  the  head  of  the  subscriptions  is  the  following  declaratioa, 

assured  may  ,  %  >       t*    •   t 

abandon.  VIZ.,— -on  ship,  freight,  and  goods,  warranted  free  of  particu- 

lar average.  This  ship,  with  her  cargo,  was  a  Dutch  prise 
taken  by  a  privateer  of  Tortola,  and  was  there  condemned : 
during  the  whole  of  her  stay  at  Tortola,  (four  or  five  months), 
she  was  never  unloaded.  On  the  Istot  August  the  whole 
fleet  of  merchantmen  got  underweigh,  under  the  convoy  of 
the  Cyclops,  Sfc,  but  not  being  able  to  get  clear  of  the 
islands  that  day,  they  cast  anchor  during  the  night,  and  the 
next  day  got  clear  of  the  islands.  About  10  o'clock  on  the 
2nd  of  August,  several  squalls  of  wind  arose,  which  occa- 
sioned the  ship  to  strain  and  make  water  so  fast,  that  the 
crew  were  obliged  to  work  both  pumps  ;  and,  on  the  third, 
the  captain  made  a  signal  of  distress :  in  consequence  of 
which  she  was  obliged  to  return  to  Tortola,  under  protecdoo 
of  one  of  his  Majesty's  ships.  The  captain  made  his  protest, 
and  a  survey  was  had,  by  which  the  ship  was  declared 

(a)  Trin.  Term.  22  Geo.  3,  Park  Ins.  368 
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unable  to  proceed  to  sea  with  her  cargo^  and  that  she  could 
not  be  repaired  in  any  of  the  English  islands  in  the  Wesi 
Indies:  and  that  many  of  the  sugars  in  the  bilge  and  lower 
tier  were  washed  out,  and  several  of  the  casks  broke  and 
in  bad  order.  The  ship  and  the  whole  of  the  cargo  were 
sold  accordingly  at  Tortola.  The  assured  claimed  a  total 
loss  of  ship,  cargo,  and  freight,  which  the  jury  thought  right, 
and  found  accordingly.  A  motion  was  made  for  a  new  trial, 
which  upon  full  consideration  was  refused. 

Lord  Mansjleld,  after  stating  the  evidence,  and  that  his 
prejudices  at  the  trial  were  in  favour  of  the  underwriters, 
proceeded  thus  >^^*  But,  notwithstanding  this  inclination  of 
my  opinion,  upon  full  consideration  we  think  the  jury  have 
done  right.  If  by  a  peril  insured  the  voyage  is  lost,  it  is  a 
total  loss:  otherwise  not  (a).  In  this  case  the  ship  has  an 
irreparable  hurt  within  the  policy ;  this  drives  her  back  to 
Toriola,  and  there  is  no  ship  to  be  had  there  which  could 
take  the  whole  cargo  on  board.  There  were  only  two  ships 
at  Toriola,  and  both  could  not  take  in  the  cargo.  To  show 
how  completely  the  voyage  was  lost,  and  that  no  ship  could 
be  got,  tlie  assured  have  not  been  able  to  send  that  part  of 
the  goods  which  they  purchased  forward  to  London.  It  is 
admitted  there  was  a  total  loss  on  the  freight,  because  the 
ship  could  not  perform  the  voyage.  The  same  argument 
applies  to  the  ship  and  cargo.  It  is  a  contract  of  indemnity : 
and  the  insurance  is  that  the  ship  shall  come  to  London. 
Upon  turning  it  in  every  view,  we  are  of  opinion  that  the 
voyage  was  totally  lost,  and  that  is  the  ground  of  our  deter* 
mination."    The  rule  was  discharged  (6). 

This  subject  has  been  much  considered  and  discussed; 
and  the  case  of  Manning  v.  Neumham^  though  not  over- 
turned, has  received  a  considerable  shake.    In  Anderson  v.  Amcrereur^ 
WaUis  (c),  it  was  held  that  a  mere  retardation  of  a  voyage,  ^^J^^^^Jca 


(a)    But  see  post,  p.  409»  per         ijb)  See  Wilson  v.  Royal  Ezch. 
Lord  Tenterden,  in  Doyle  v.  Dallas,      Comp.  2  Camp.  6*23. 
1  M.  &  R.  55.  (c)  3  M.  &  S.  240,  ante,  p.  359. 
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tbeourgoii       where  the  insurance  was  on  a  cargo,  not  of  a  perishable 
perUhaUe         nature,  to  another  season  (the  voyage  being  to  Quebee),  was 

Dttiire  11  not  «     <•    i        ^  /   \ 

a  groimd  for      Dot  a  ground  of  abandonment  (a). 

•^*'***™*^        But  in  the  case  of  Dixon  v.  Reid  (6),  where  the  cargo  is 

But  where  the  taken  out  of  the  possession  of  the  assured  by  the  fraudulent 

cargo  IS  taken  . 

en^ely  oot  of   and  barratrous  acts  of  the  master  and  mariners,  the  loss  is 
on£1uTOr2    total,  and  the  assured  may  abandon.    Thus  in  an  action  on  a 
Mid^i^^  of  P^^'^y  ^^  insurance  on  the  ship  and  cargo  firom  Sierra  Leone 
the  master  and  to  a  port  of  discharge  in  Greai  Britain.    The  ship  sailed 
is  total  and  the  ^'O™  Sierra  Leone  with  two  hundred  and  thirty-three  logs  of 
S"iIdoii!^^      wood  on  board,  on  the  8th  March^  1820,  but  was  barratrously 
taken  by  the  crew  to  Barbadoes,  where  she  arrived  on  the 
S8th  April;  and  the  «hip  was  condemned  and  sold,  and 
forty-seven  logs  of  timber  were  also  sold,  to  pay  the  charges 
incurred  there,  and  the  remaining  one  hundred  and  eighty- 
six  logs  were  sent  home  in  another  vessel.    The  assured 
abandoned  to  the  underwriters.     The  question  was,  whether 
this  was  a  total  loss  with  benefit  of  salvage,  or  merely  an 
average  loss.    For  the  underwriters,  it  was  contended,  that  a 
loss  of  the  voyage  for  a  season  by  the  perils  of  the  sea,  was 
not  a  ground  of  abandonment  where  the  cargo  was  in  safety: 
and  the  cases  o(  Anderson  v.  WaUis  and  Hunt  v.  Royal  Ex' 
change  Assurance  Company  were  cited  as  authorities.     But 
Abbott i  C.  J.,  said,  **  I  am  of  opinion  that  this  is  a  case  of  a 
total  loss  with  benefit  of  salvage.     The  case  is  plainly  dis- 
tinguishable from  the  cases  which  have  been  cited  in  argu- 
ment, where  the  ship  has  been  driven  out  of  her  course  by 
the  perils  of  the  sea,  and  the  voyage  thereby  retarded.  *  In 
tiiese  cases,  the  cargo  was  during  the  whole  time  in  the  pos- 
session of  the  assured.     Here,  by  the  fraudulent  barratry  of 
the  master  and  mariners,  the  cargo  was  taken  out  of  the 

(a)  In  Hant  o.  Royal  Assurance  to  make  the  loss  of  the  voyage  the 

Comp.,  5  M.  &  S.  47»  and  anU^  loss  of  the  commodity,  although  the 

p.  359,  it  was  held,  that  the  loss  of  ship  be  incapable  of  proceeding  in 

a  Toyage  for  a  season  was  not  a  her   voyage;   and  see  Barker  v. 

ground  of  abandonment  where  the  Blakes»  9  East,  283. 
cargo  was  in  a  state  of  safety  and         {h)  5  B.  &  C.  597. 
not  of  such  a  perishable  nature  as 
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ssion  of  the  assured.  From  that  time  it  became  to  them 
il  loss.  The  payment  of  the  wages  at  Barbadoes^  and 
ending  home  the  one  hundred  and  eighty^si^  logs,  were 
be  acts  of  the  assured,  or  of  any  person  authorized  by 
I  think,  therefore,  that  this  was  a  total,  and  not  an 
ge  loss.** 

the  case  of  Gardiner  v.  Salvador  (a),  which  was  an 
1  on  a  policy  of  insurance,  where  a  total  loss  by  perils  of 
?as  was  alleged  in  the  declaration,  it  was  proved  that 
lip  was  driven  by  a  current  on  a  rock.  The  captain 
ilted  with  several  persons,  who  were  of  opinion  that  it 
mpossible  to  get  her  off,  and  that  the  best  course  was 
im  to  sell  her  as  she  lay,  which  he  accordingly  did. 
purchaser  succeeded  in  getting  her  off  in  five  days,  and 
hole  cost  to  him,  including  the  price  he  paid  for  the 
i,  amounted  to  750/.  Her  value,  after  the  repairs,  was 
I  to  be  1,200/.  Bay  ley,  B.,  told  the  jury,  ''  The  ques- 
1  this  case  is,  whether  you  are  satisfied  there  has  been 
1  loss  by  perils  of  the  seas.  I  know  no  such  head  of 
ince  law  as  loss  by  sale.  If  the  situation  of  the  ship  be 
that  by  no  means  within  the  master's  reach  it  can  be 
d  so  as  to  retain  the  character  of  a  ship,  then  it  is  a 
loss.  If  the  captain,  by  means  within  his  reach,  can 
an  experiment  to  save  it  with  a  fair  hope  of  restoring  it 
!  character  of  a  ship,  he  cannot  by  selling  it  turn  it  into 
1  loss."    The  defendants  had  a  verdict. 

I  recent  case  of  Doyle  v.  Dallas  (6),  tried  before  Lord  A  ihip  being 
rden,  at  Guildhall,  on  a  policy  of  insurance  on  the  ship  ,old  hj  tbT* 
w,  averring  a  total  loss  by  perils  of  the  sea,  it  appeared  ^,|^J^** 
he  vessel,  having  been  taken  by  a  pilot  to  the  inner  off  by  the  pw 

— .  .  .  cbiseTy  thouff 

at  Buenos  Ayres,  and  anchored  there,  struck  upon  an  at  great  ei- 
r,  and,  in  spite  of  the  efforts  made  to  move  her,  ulti-  SSnCTCMmot 
f  sunk,  and  lay  on  her  side,  completely  under  water  at  ^^Jf^^yjl 
ide  and  partly  under  at  low  ebb.  The  cargo  was  almost  ship  was  like 
ly  discharged.   The  ship  was  surveyed  by  some  captains  bio  so  as  to 

I  1  M.  &  Rob.  1 16,  and  see  Tanner  v  Bennett,  R.  &  M.  182. 
I  1  M.  &  Rob.  48. 
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come  boroo  of  thips,  approved  of  by  the  owner  and  by  Llotfifs  agent  at 
which  would  Buenos  Ayres^  and  tbey  advised  that  she  should  be  sold,  on 
"^^^^^^xit"  ^^^  ground  that  the  expense  of  raisbg  her  would  probably 
fum  laid  out  on  be  greater  than  she  was  worth.    She  was  therefore  sold,  and 

her,  though  she 

cannot  be  made  was  ultimately  got  off  by  the  purchaser,  but  at  great  expense. 

^'^l!!!'    The  value  of  the  TrUan  before  the  accident  was  about  2,30(ML 

S'to^The    ^^  3,000t,  the  insured  valued  was  2,50(M. ;  the  expense  of 

loai  of  the        raising  her  and  having  her  repaired  amounted,  in  the  whole, 

n^Leacoo-      ^  about  l,350iL  If  she  had  been  coppered  (which  she  ought 

^i^^Uie^ip  ^  ^^^®  heetk  in  order  to  carry  the  cargo  in  question)  she 

^hJ^jf^y^   would  have  cost SOOL  more.    But,  repaired  as  she  had  been, 

she  might  have  sailed  for  England  in  ballast,  or  with  some 

kind  of  a  cargo :  and  she  was  in  fact  used  by  her  owner  as  a 

coasting  vessel  at  Bio  Janeiro.    On  this  state  of  facts,  the 

plaintiff  claimed  to  recover  for  a  total  loss ;  the  defendant 

contended  that  it  was  an  average  loss  only,  and  paid  into 

Court  a  sum  sufficient,  as  he  alleged,  to  cover  the  amount. 

Lord  Tenierden^  in  summing  up  to  the  jury,  said: — 
**  The  only  question  is,  whether  this  amounts  to  a  total  lost! 
The  ship  is  not  bodily  and  specifically  lost;  but  circumstances 
may  have  occurred  which,  according  to  the  law  established 
in  cases  of  marine  insurance,  are  equivalent  to  a  total  loss* 
I  think  the  circumstances  in  this  case  will  have  that  effect  if 
at  the  time  of  the  sale  that  measure,  on  the  sound  exercise  of 
the  best  judgment,  appeared  most  beneficial  to  all  parties. 
It  is  not  enough  that  the  owner  acted  honestly  in  the  sale* 
and  intended  to  do  for  the  best :  the  underwriters  are  not 
liable,  unless  he  formed  a  correct  judgment,  that  is  to  ss j 
the  best  and  soundest  judgment  which  could  be  formed  under 
the  circumstances  which  then  existed.  Nothing  less  than  this 
will  make  a  total  loss,  while  the  ship  continues  in  existence." 
His  Lordship,  then,  afler  referring  to  the  evidence  respecting 
the  probability  of  raising  the  vessel,  and  of  the  expense  of 
repairing  her,  proceeded  thus : — '*  Besides  this  evidence  of 
expense,  it  is  proved  that,  after  all  these  repairs,  the  ship  was 
still  unfit  to  sail  for  England  with  a  cargo  of  hides — such  a 
cargo  as  the  plaintiff  had  contracted  for.   I  do  not  tliink  that 
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ircumstance  enough  to  justify  the  sale.  The  underwriters 
o  not  undertake  that  the  ship  shall  be  able  to  take  this  or 
bat  cargo.  If  the  ship  could  have  come  to  England  even  in 
allasty  I  think  (certainly  with  any  cargo),  so  that  on  her 
rrival  she  would  have  been  worth  the  money  expended  on 
er,  she  ought  to  have  been  repaired  for  the  purpose.  The 
)ss  of  the  voyage  will  not,  in  my  opinion,  make  a  construc- 
ive  total  loss  of  the  ship.  Some  cases  have  been  so  decided; 
ut  as  the  thing  insured  remained  in  specie,  I  do  not  think 
hat  amounted  to  a  total  loss.  The  best  thing  for  the  under- 
rriters  must  be  done  not  merely  for  the  owner,  and  as  they 
idemnify  only  against  the  loss  of  the  ship,  the  loss  of  the 
oyage  would  not  injure  them.  Taking  all  the  circumstances 
ito  your  consideration,  if  you  are  of  opinion  that  the  plain- 
W,  acting  as  he  did,  exercised  a  sound  judgment  as  well  for 
le  benefit  of  the  underwriters  as  for  his  own  interest  as 
wner,  and  did  what  at  the  time  was  best  for  all  parties,  your 
erdict  will  pass  for  the  plaintiff;  if  otherwise,  for  the  de* 
mdant."  Verdict  for  the  defendant.  A  motion  was  after- 
wards made  for  a  new  trial,  which  was  refused. 

The  general  convenience  of  making  an  abandonment,  has  In  whit  cases 
>d  to  an  opinion  that  it  is  more  necessary  than  it  really  is.  donment  must 
L  party  is  not,  in  any  case,  obliged  to  abandon,  neither  will  ^  ^^^^ 
\e  want  of  abandonment  oust  him  of  his  claim  for  that  which 
;  an  average  or  a  total  loss,  as  the  case  may  be.     Where 
lere  is  an  abandonment,  the  risk  is  thrown  upon  the  under- 
writers ;  where  there  is  no  abandonment,  the  party  takes  the 
bance  of  recovering  according  to  his  actual  loss.    Without 
n  abandonment,  an  average  loss  may  be  recovered :  aban- 
onment  is  only  necessary  to  make  a  constructive  total  loss  (a). 
»ut  where  the  thing  subsists  in  specie,  and  there  is  a  chance  Where  the 
r  its  recovery  in  order  to  make  a  total  loss,  there  must  be  an  subJuu  in 
bandonment  (6).  •    S^^u^e 

chance  of  its 
recovery  there 

(a)    By  Lord  EUenborough  in      309.  ZJwnt.   , 

ellish  V.  Andrews,  15  East,  14,  (bj    By  Lord  Ellenborough    in 

id  in  Mullett  v.  Sbedden,  13  East,      Tuono  v.  Edwards,  13  East,  491. 
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The  question  as  to  the  necessity  of  making  an  alMuidoii- 

ment  in  certain  cases  in  order  to  enable  the  assured  to  recofer 

for  a  total  loss,  it  has  already  been  observed,  has  been  the 

subject  of  many  recent  and  important  decisions^  by  which  the 

law  appears  to  be  now  quite  settled  (a). 

Where  there  is      '^^^  <^^^^  0^   MeUish  T.  Andrews  (6),  and   MuUett  ▼. 

S^f  th^*"**^"  '^^^^^  (^)*  J"s^  referred  to,  fully  support  the  doctrine  that 

thing  insured     where  there  is  a  total  destruction  of  the  subject-matter  of  die 

abrndooment       «  •  a  «  • 

b  not  neoes-      msurance,  no  notice  of  abandonment  is  necessary. 
'^'  So  in  the  case  of  Cambridge  v.  Anderton  {d)f  which  wu 

Where  a  ship  tried  before  Abbott,  C.  J.,  at  Guildhall,  it  appeared  that  die 
jniSl"y*pails  *'"P*  which  was  insured  from  Quebec  to  Bristol,  set  sail  from 
oftheseaasnot  Quebec,  and  about  two  hundred  and  twenty  miles  below 

to  be  repair-         -^ 

able  at  J]  with.  Quebec,  got  upon  the  rocks  in  the  river  St.  Lawrence  io 
^cedUnghCT^  foggy  and  tempestuous  weather ;  she  was  there  much  injured, 
^">ed!*th  *"^  surveyed  by  experienced  persons,  who  gave  it  as  their 
assured  tnair  opinion,  that  the  expense  of  getting  her  off  (if  it  could  be 
giving  notice  of  accomplished)  and  repairing  her,  would  far  exceed  the  vahe 
of  her  when  repaired.  Under  these  circumstances,  the  captaia 
and  the  agents  of  the  plaintiff  sold  the  ship  with  her  certifi- 
cate of  registry.  The  purchaser  did  succeed  in  getting  her 
off,  took  her  back  to  Quebec,  and  repaired  her ;  she  after* 
wards  sailed  on  a  voyage  to  England,  but  was  lost  in  Ae 
Gtdph  of  St.  Lawrence;  the  plaintiff  never  gave  any  notice 
of  abandonment  to  the  underwriters.  The  Lord  Chief  Justice 
told  the  jury  that  if,  under  the  circumstances  in  evidence,  they 
thought  that  the  ship  was  not  repairable  at  all,  or  that  when 
repaired,  she  would  not  be  worth  the  expense  of  doing  the 
repairs,  the  plaintiff  was  entitled  to  recover  for  a  total  loss,  but 
that  otherwise  they  could  claim  for  an  average  loss  only.  The 
jury  found  a  verdict  for  a  total  loss.  Upon  a  motion  for  a 
new  trial,  Abbott,  C.  J.,  said,  **  If  the  subject-matter  of  the 
insurance  remained  a  ship,  it  was  not  a  total  loss,  but  if  it 
was  reduced  to  a  mere  congeries  of  planks,  the  vessel  was  i 

(a)  See  the  judgment  in  Rouz  o.  {h)  15  East,  13. 

Salvador,  4  Scott,  p.  32,  and  ante,         (c)  13  East,  304. 
pp.  149,  353,  355,  of  this  Treatise.  {d)  2  B.  &  C.  691. 


ineiK 
abancumment. 
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mere  wreck,  the  name  which  you  think  fit  to  apply  to  it 
cannot  alter  the  nature  of  the  thing**  (a). 

And  the  same  learned  Judge  expresses  himself  in  nearly  the  Where  a  ship 

insured  in  a 

same  terms  in  the  case  of  Allen  ▼•  Sugruc  (i),  which  was  an  yaiued  policy 
action  of  a  policy  of  insurance  on  a  ship  valued  at  2,000/.,  and  ^^^^  dam^ 
averring  a  total  loss  by  perils  of  the  sea.    The  ship  had  been  which  might 

^  "^  *  *^  have  been  re- 

Stranded  at  the  entrance  of  the  HtM  dock ;  it  was  proved  paired  for 

that  it  would  have  cost  1,450A  to  have  repaired  her,  and  jdrj  found  that 
when  repaired,  she  would  not  have  been  worth  that  sum.  ^jj^th  re- 
It  was  contended  for  the  defendants,  that  the  plaintiff  could  P>in%*  Held. 

*  thattmswasa 

not  recover  for  a  total  loss,  as  in  that  case  they  would  receive  total  ion,  and 
2,0002.,  whereas  the  expense  of  repairing  the  damage  would  wm  entitled  to 
not  be  more  than  1,450/.,  and  that  as  the  defendant  had  paid  ^««>^^  ^ 

'  '  ^  *  torn  mentioned 

sufficient  into  Court  to  recover  that  sum,  the  plaintiff  should  in  the  policy, 

be  nonsuited.     On  the  rule  msi^  Lord  Tenierden  thus  ex-  of  the  materials 

presses  himself,  "  I  am  of  opinion  that  the  question  whether  ^ 

the  loss  sustained  is  an  average  or  a  total  loss,  is  precisely  the 

same  when  the  value  of  the  ship  has  been  mentioned  in  the 

policy,  and  when  that  has  been  left  open.    If  the  value  has 

not  been  mentioned,  it  must  be  ascertained  by  evidence ;  if  it 

has  been  mentioned,  then  all  further  inquiry  is  unnecessary, 

as  the  parties  have  agreed  as  to  what  shall,  in  the  event  of 

loss,  be  considered  the  value.   If  underwriters  find,  by  expe. 

rience,  the  practice  of  entering  into  valued  policies  is  injurious 

to  them,  they  may  very  easily  avoid  it  for  the  future.    Then 

was  this  a  total  loss  ?    The  jury  have  found  that  the  ship 

was  so  much  damaged  as  not  to  be  worth  repairing,  or  in 

other  words,  that  although  the  materials  of  the  ship  remained, 

the  ship  itself  did  not.    That  in  my  mind  constitutes  a  total 

loss,  and  it  would  be  strange  if  this  were  otherwise,  for  the 

ship  ceased  to  exist  for  all  useful  purposes  as  a  ship.    A  total 

loss  of  the  ship,  therefore,  ought  to  be  paid  for,  and  that  is 

the  sum  agreed  upon  as  the  estimated  value  of  the  ship,  minus 

the  value  of  the  materials  saved.'* 

The  case  of  Hadkinson  v.  Robinson  (c),  which  is  a  leading 

(a)  And  see  Robertson  v.  Clarke,         (b)  SB.ScC.  661. 
1  Brag. 446.  (e)  3  Bos.  &  PiiU.38a. 
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Tbe  mtmd  case  on  the  subjecty  is  desenring  of  being  mentioned.  It  was 
don  on  account  an  action  on  a  policy  of  insurance  on  pilchards,  on  board  the 
destinJ^  Pojcora,  at  and  from  Mounts  Bay^  in  Cornwall,  to  Naples, 
^^^^^^^  with  leave  to  join  the  convoy  at  Naples  or  elsewhere.  The 
ships  of  the       poHcy  Contained  the  usual   memorandum,  exempting  the 

nation  to  which         ,  .         -  r      o 

the  ship  m.  Underwriter  from  average  losses  on  fish,  &c«,  unless  general, 
sured  bdingi.    ^^  ^j^^  ^j^jp  y^  stranded.    The  declaration  stated  the  loss  te> 

be,  **  that  after  the  loading  of  the  said  pilchards  on  board,  &c 
the  said  ship  or  vessel  with  the  pilchards,  &c.,  &c.,  departed 
and  set  sail  from  the  said  port  of  Penzanee  aforesaid,  on 
her  said  intended  voyage  in  the  said  writing  and  policy  of 
insurance  mentioned,  and  afterwards,  and  whilst  the  said  ship 
was  so  sailing  and  proceeding  on  her  said  voyage,  and  before 
her  arrival  at  Naples^  to  wit,  on,  &c.,  the  port  of  Naples, 
aforesaid,  was,  by  the  persons  exercising  the  powers  of 
government  in  the  kingdom  of  Naples,  shut  against  all  ships 
the  property  of  any  of  the  subjects  of  our  Lord  the  King,  or 
sailing  under  the  colours  of  our  Lord  the  King,  and  against 
all  merchandise,  the  property  of  any  such  subjects,  carried 
in  such  ships,  under  the  pain  of  such  ships  and  merchandise 
being  confiscated  by  the  persons  exercising  the  powers  of 
government  in  the  kingdom  o{  Naples,  whereby  the  said  ship, 
with  the  said  pilchards  on  board,  (the  said  ship  being  then 
and  there  the  property  of  subjects  of  our  Lord  the  now  King, 
and  sailing  under  the  colours  of  our  Lord  the  now  King,  and 
the  pilchards  bemg  then  and  there  the  property  of  the  plaiii- 
tiff,  who  was  then  and  there  a  subject  of  our  Lord  the  now 
King),  was  then  and  there  prevented  from  pursuing  her 
voyage  to  Naples  aforesaid,  and  the  voyage  was  thereby  then 
and  there  wholly  defeated  and  lost,  and  the  pilchards  then 
and  there  became  of  no  value  to  the  plaintiif.''  At  the  trial 
before  Lord  AhanUy,  it  appeared,  amongst  the  other  fiicti, 
that  after  this  vessel  sailed  from  Lisbon,  in  the  prosecution 
of  her  voyage,  she  received  intelligence  that  English  vessels 
were  excluded  from  all  the  ports  of  Naples  ;  and  that  after- 
wards the  commander  of  the  convoy  ordered  that  all  vesseb 
destined  for  Naples  or  Sicily  were  to  proceed  to  Port  Malum, 
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where  the  report  respecting  the  state  of  the  ports  of  Naples 
was  confirmed.  That  in  consequence  of  this  a  surrey  of  the 
cargo  was  taken,  under  the  direction  of  the  Vice-Admiralty 
Court  of  Minorca^  and  sold  there  for  a  small  sum  of  money. 
The  assured  abandoned  to  the  underwriters,  who  refused  to 
accept  it.  The  jury  found  a  verdict  for  the  underwriters,  to 
set  aside  which  a  motion  was  made  in  the  following  Term. 
After  argument  at  the  Bar  and  time  taken  to  deliberate, 

Lord  Alvanley  delivered  the  judgment  of  the  Court,  con- 
firming the  verdict  of  the  jury.  His  Lordship  sud, — "  The 
question  is,  whether  the  circumstances  which  have  hap- 
pened amount  to  a  total  loss  within  the  policy?  The  policy 
includes  capture  and  detention  of  princes;  and  any  loss 
which  necessarily  arises  from  such  acts  is  a  loss  within  the 
policy.  But  it  has  appeared  to  me  that,  where  underwriters 
have  insured  against  capture  and  restraint  of  princes,  and  the 
captain  learning  that,  if  he  enter  the  port  of  his  destination, 
the  vessel  will  be  lost  by  confiscation,  avoids  that  port, 
whereby  the  object  of  the  voyage  is  defeated,  such  circum- 
stances do,  not  amount  to  a  peril  operating  to  the  destruction 
of  the  thing  insured.  If  they  could,  the  same  principle 
would  have  applied  in  case  information  had  been  received  at 
Fabnouth  that  the  ship  could  not  safely  proceed  to  Naples, 
In  Goss  V.  Withers^  Hamilton  v.  Mendes,  and  Milles  v. 
Fletcher,  the  principles  by  which  a  total  loss  is  to  be  ascer- 
tained are  clearly  laid  down.  It  is  there  said,  *  That,  if  the 
voyage  be  lost  or  not  worth  pursuing,  if  the  salvage  be  high, 
if  further  expense  be  necessary,  if  the  insurer  will  not  at  all 
events  undertake  to  bear  that  expense,  &c.,  the  insured  may 
abandon,  notwithstanding  a  recapture.*  But  the  doctrine 
thus  laid  down  is  only  applicable  to  cases  in  which  the  loss 
is  occasioned  by  a  peril  insured  against,  which,  as  it  appears 
to  me,  must  be  a  peril  acting  upon  the  subject  immediately, 
and  not  circuitously,  as  in  the  present  case.  Without  enter- 
ing, therefore,  into  the  question  which  has  arisen  in  another 
case  (a),  I  think  that  the  detention  of  the  cargo  on  board  the 

(a)  See  Dyson  v.  Rowcroft,  post,  Taylor,  9  B.  &  C.  718,  tmte,  p.  393. 
3  B.  &  P.  474  ;  and  see  Naylor  v. 
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ship  in  a  neutral  port,  in  consequence  of  the  danger  of  enter- 
ing the  port  of  destination,  cannot  create  a  total  loss  within 
the  meaning  of  the  policy,  because  it  does  not  arise  from  a 
peril  insured  against  This  is  an  insurance  upon  an  article 
from  England  to  Naples^  warranted  free  from  particular 
average.  The  plaintiff,  therefore,  cannot  recover,  unless  the 
article  be  totally  lost  by  a  peril  within  the  policy,  and  such 
peril  must,  as  I  think,  act  directly  and  not  collaterally  upon 
the  thing  insured.  I  much  doubt  whether,  if  a  verdict  had 
been  found  for  the  plaintiff,  judgment  might  not  have  been 
arrested.  With  respect  to  the  case  of  Manning  v.  Hewnkam, 
it  may  be  observed  that  Lord  Mansfield  expressly  decides  it 
upon  the  ground  of  the  voyage  being  lost  by  one  of  the  perik 
insured  against,  namely,  by  tempestuous  weather.  The  words 
of  Lord  Kenyon^  in  the  case  of  M* Andrews  v.  Vaughan^  in 
which  he  lays  down,  that  the  insured  may  recover  for  a  total 
loss,  if  the  voyage  be  lost,  must  be  taken  with  reference  to 
the  case  before  him,  in  which  the  injury  arose  from  capture. 
The  case  of  Cocking  v.  Fraser  (a)  is  an  extremely  strong 
authority  to  show  that,  if  the  article  insured  (being  one  of 
those  mentioned  in  the  memorandum)  remain  in  specie,  the 
assured  cannot  recover,  though  it  be  rendered  totally  useless, 
and  never  reach  the  port  of  destination.  But  that  case  did 
not  involve  the  question  on  which  this  case  turns,  namely, 
whether  the  loss  was  occasioned  by  a  risk  within  the  policy. 
Here,  without  entering  into  the  question  how  far  the  cargo 
was  totally  lost,  the  claim  made  by  the  assured  arises  from 
the  ship  not  proceeding  to  that  port  to  which  she  was 
destined.  Had  she  proceeded  to  Naples^  the  loss  insured 
against  might  have  arisen.  If  we  were  to  decide  that  the 
sale  at  Port  Mahon  was  a  total  loss  within  the  policy,  it 
would  afford  to  owners  insuring  cargoes  of  the  description 
specified  in  the  memorandum  the  opportunity  of  creating 
imaginary  dangers  whenever  the  cargo  was  not  likely  to  reach 
the  port  of  destination  in  a  sound  state,  and  by  giving  notice 

(a)  R.  R.  25  Geo.  3.  Park  Ins.  247,  po9t. 
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of  abandonment  to  throw  a  loss  upon  the  underwriters^  to 
which  they  are  not  liable  by  the  terms  of  the  policy.  We 
are  of  opinion  the  verdict  was  right"  (a). 

A  decision,  upon  similar  principles,  was  made  by  Lord  If  a  ship  with 
EUenborough,  in  the  following   case  of  Blanckenhagen  v.  ^nffedtoa 
London  Assurance  Company  (6).     The  insuranQe  was  on  (e^^^^^e 
goods  on  the  ship  William,  at  and  from  London  to  Revel,  course  of  her 

rri  .  •  voyage  that  an 

The  ship  sailed  from  the  Nore,  under  convoy  of  the  For-  embargo  is 
rester  sloop  of  war,  for  the  Sound,  and  arrived  there  on  the  alfships  of  her 
27th    October,   1807.      The    ship  proceeded  from   thence  nation,  wait  at 

'  f^    *  a  place  as  near 

towards  Revel,  on  the  15th  of  November,  under  convoy  of  as  she  safely 
the  Gamett  sloop  of  war.     On  the  17th  ot  November,  whilst  embargo  is 
the  ship  was  proceeding  on  her  voyage  with  the  convoy,  it  ™Ss  will  in 
became  known  to  the  convoy  that  an  embargo  was  laid  on  all  p»«  meantime 

,.  ,,,  •'  ,  ^  in    be  protected  by 

British  ships  in  Russian  ports  ;  and  in  consequence  thereof,  the  policy.  Bat 
the  ship,  under  the  orders  of  the  convoy,  returned  to  Copen-  bare^cbS  so, 
Aagen  roads  on  the  18th  of  the  same  month.    The  ship  ^^"^'^^ 
William,  together  with  the  convoy,  afterwards  proceeded  to  back  again 
lay  off  Gottenburgh,  a  Swedish  port,  for  six  days ;  and  the  outfit,  and  ii 
ship  insured  might  have  gone  into  that  port,  if  the  captain  {^^^^wred 
had  so  thought  fit,  Sweden  being  then  at  war  with  Russia,  Jf^'^^***"' 
but  in  amity  with  this  kingdom.     The  ship  sailed  from  off  voyage  insured, 
Gottenburgh,  the  30th  o(  November,  1807,  with  the  Gamett  J^terswfllbe" 
and  fleet  for  England,  with  the  additional  convoy  of  the  discharged. 
Spitjire  sloop  of  war.     The  ship  William  was  last  seen  on 
the  Srd  of  December,  1807,  distant  ten  leagues  from  the 
Naxe  of  Norway,  when  the  sea  ran  high,  and  not  having 
been  since  heard  of,  she  was  admitted  to  be  lost.     Hostilities 
between  this  country  and  Russia  commenced  on  the  1 8th  of 
December,  and  between  this  country  and  Denmark  in  the 
preceding  September, 

(a)  See,  however,  the  case  of  v,  Robinson,  where  a  lose  was  at- 

Barker  v.  Blakee,  9  East,  383 ;  and  tributable  merely  to  the  fear  of  a 

tee  the  cases  of  Lubbock  v.  Row-  hostile  embargo  at  the  port  of  des- 

crofit,  5  Esp.  50.    Parkin  v.  Tnnno,  tination,  this  was  not  a  loss  by  the 

1 1  East,  22.    Forster  v.  Christie,  1 1  arrest  or  detention  of  kings. 
East,  25,  where  the  Court  held,         (6)  Sitt.  before  Mich.  1  Camp. 

that  on  the  authority  of  Hadkinson  454. 
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Lord  Ellenborough  told  the  jury  that  this  was  a  contract 
for  the  voyage  out,  and  that  although  a  ship  from  necessity 
might  be  allowed  to  take  a  circuitous  course,  yet  the  ultimate 
point  of  destination  must  ever  be  the  same.  That  such  a 
necessity  might,  perhaps,  even  justify  a  return  to  England, 
if  it  could  be  proved  satisfactorily  that  it  was  the  intention 
of  the  parties  to  seize  the  first  favourable  opportunity  of 
returning  to  Revel,  No  such  evidence  appears  in  the  present 
case.  Neither  does  it  appear  tliat  the  convoy  compelled  the 
return  to  England:  for,  although  the  first  part  of  the  case 
states  that  the  return  to  Copenhagen  roads  was  under  the 
orders  of  convoy,  the  return  to  England  is  not  averred  to  be 
under  such  compulsion ;  I  must,  therefore,  take  this  to  be  a 
voluntary  abandonment  of  the  voyage.  At  all  events,  even 
if  there  had  been  an  intention  to  return  to  Retell  war  inter- 
vened before  such  an  intention  could  be  executed,  and  that 
would  put  an  end  to  the  contract.  The  plaintiff  was  non- 
suited. 

Another  action.  Brown  v.  Vigne  (a),  was  brought  in  the 
Common  Pleas  on  this  policy,  and  Sir  James  Mansfield,  then 
Chief  Justice,  concurred  with  Lord  Ellenborough  ;  and  his 
judgment  was  afterwards  confirmed  by  the  whole  Court. 
And  where  a  ship  was  insured  to  her  last  port  of  discharge, 
in  the  river  Plata,  and  the  master,  hearing  that  Bmenos 
Ayres,  where  he  meant  to  discharge  his  cargo,  waa  in  the 
hands  of  the  enemy,  went  to  Monte  Video,  and  began  to  dis- 
charge the  cargo  there  ;  this  was  held  to  be  her  last  port  of 
discharge,  and  therefore  the  underwriters  were  not  liable 
for  a  loss,  after  the  vessel  had  been  moored  twenty-four 
hours. 

And  in  a  case  of  Doyle  v.  Powell  (&),  in  which  goods  and 
freight  were  insured  "at  and  from  Liverpool  to  Monte  Video 
and  Buenos  Ayres,  if  open,  or  the  ship's  final  port  of  dis- 
charge in  the  river  Plata,  with  liberty  to  wait  two  months  at 
Monte  Video,  if  needful,  at  a  premium  of  five  guineas  per 

(a)  12  Eatt,  283.    See  Naylor  r.  (h)  4  B.  &  Ad.  267. 

Taylor/  9  B.  &  C.  716 ;  ante,  p.  393. 
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•  cent,  to  return  two  per  cent,  for  risk,  ending  at  Monte  Video 
on  arrival/*  the  ship  arrived  on  the  2nd  of  August  at  Monte 
Video,  which  was  then  blockaded  by  an  enemy's  fleets  to 
prevent  vessels  passing  to  Buenos  Ayres.  The  blockade  did 
not  cease  till  the  4th  of  October.  The  vessel  afterwards 
sailed  for  Buenos  Ayres,  and  was  lost.  The  Court  held  that 
the  risk  was  at  an  end  when  the  vessel  had  stayed  more  than 
two  months  at  Monte  Video,  and  as  the  loss  happened  subse- 
quently to  that  time,  the  underwriters  were  discharged. 

Mr.  Justice  Park,  towards  the  conclusion  of  his  chapter  (a)  The  effect  of 
on  abandonment,  says,  that  the  effect  of  it  is  necessarily  ^^^^ 

apparent,  namely,  "  that,  when  the  assured  claimed  a  total 
loss,  he  must  cede  or  abandon  whatever  is  saved  or  whatever 
may  be  recovered  to  the  underwriter,  and  who,  when  the 
transfer  is  made  to  him,  stands  in  the  place  of  the  assured, 
and  thus,  by  the  transfer,  becoming  entitled  to  all  the  benefit 
and  advantage  which  the  assured  himself  could  have  claimed 
if  his  property  had  been  uninsured.  But  the  very  peculiar 
circumstances  which  in  many  cases  occurred  during  the  two 
last  wars,  have  led  to  a  variety  of  discussions  upon  this  sub- 
ject. Amongst  others,  the  late  Emperor  (Paul)  of  Russia, 
having,  in  the  month  o{  November,  1800,  laid  an  embargo  on 
all  British  shipping  then  in  the  Russian  ports,  most  of  which, 
being  then  laden  for  their  homeward  voyage,  he  compelled 
to  unload,  and  having  again  taken  off  the  embargo  in  May, 
1801,  and  allowed  the  same  cargo  to  be  reloaded,  and  sent  to 
England,  a  considerable  question  arose  between  the  two  sets 
of  underwriters  on  ships  and  freight.  The  owners  had  often 
insured  the  ships  with  one  set  of  underwriters,  the  freight 
with  another;  and  in  February,  1801,  when  the  news  of  this 
embargo  reached  England,  losses  to  a  considerable  amount 
were  paid,  the  assured  abandoning  the  ships  to  the  undier- 
writers  on  ships,  the  freight  to  the  underwriters  on  freight 
But  afterwards,  when  the  embargo  was  taken  off,  when  the 
ships  arrived,  and  the  freights  were  earned  arid  paid  to  the 

(a)  Park  Ins.  385. 
£  E  2 
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owners,  the  question  was,  whether  the  abandonment  of  the 
ship  conveyed  to  the  insurer  on  ship  the  freight  she  had 
earned,  or  whether  it  went  to  the  underwriter  on  freight,  to 
whom  also  an  abandonment  had  been  made/ 

In  France,  no  difficulty  could  well  arise  upon  such  a  sub- 
ject, because  insurances  on  ship  and  freight  are  not  known 
as  distinct  subjects  of  insurance  (a).  But  that  not  being  the 
case  in  England^  and  the  question  being  of  considerable 
difficulty,  and,  in  point  of  value,  of  great  magnitude,  it  has 
been  the  subject  of  much  discussion.  In  the  first  case  which 
came  before  the  Court,  in  which  there  had  been  separate 
insurances  upon  the  ship  and  freight,  and  an  abandonment  to 
the  respective  underwriters,  and  where  the  ship  afterwards 
performed  her  voyage  and  earned  freight,  the  real  question 
as  to  the  effect  on  the  accruing  freight  by  an  abandonment 
to  the  underwriters  on  ship  was  not  the  subject  of  discussion, 
the  Court  looking  merely  to  the  express  undertaking  of  the 
assured  to  the  underwriters  on  freight  by  abandonment,  held 
them  liable  for  the  amount,  after  deducting  the  expenses  of 
earning  it,  but  they  guardedly  abstained  from  expressing  an 
opinion  respecting  the  relative  rights  of  the  two  sets  of 
underwriters.  The  question,  however,  at  last  came  fully 
before  the  Court  in  the  case  of  Case  v.  Davidson  (A),  to 
which  we  shall  presently  refer,  and  in  which  the  Court  held 
that  an  abandonment  to  the  underwriters  on  ship  transfers  to 
them,  as  an  incident,  the  freight  which  the  ship  may  subse- 
quently earn,  although  a  separate  insurance  may  have  been 
effected  on  the  freight  by  other  underwriters,  and  abandoned 
to  them  by  the  owners. 
Athipftnd  The  first  in  order  was  the  case  of  Thompson  v.  Row- 

Muwtdyb."^'    ^^fi  W» '"  ®"  action  by  the  underwriter  on  freight  against 

nired  to  dif-      the  Owner  of  the  ship.    His  declaration  stated,  that  the  de- 
ferent under- 
writer^  and      fendant  was  owner  of  three-fourths  of  the   ship    Theseus, 

Uid  mte^  which  had  been  chartered  by  him  to  one  Sanders^  to  proceed 

"J^^J^J^*    to  Riga  for  a  quantity  of  masts,  and  to  return  therewith  to 

(a)  2  Eroerifi^n,  221.  {h)  5  M.  &  S.  79.  (r)  4  East,  34. 


SECT.  XV.]      Total  Losses  and  Abandonment.  421 

Portsmouth,  for  which  certain  freight  was  to  be  paid.     That  ^e  owner 

®  ..  abandons  the 

the  defendant  caused  the  freight  to  be  insured,  and  that  the  ship  and  the 
plaintiff*  subscribed  the  policy  for  150/.     That  the  ship  re^^yeun. 
arrived  at  Riga,  was  there  loaded,  and  had  nearly. completed  ***'^'^|^7^ 
her  cargo,  when,  in  November,  1800,  the  ship  was  arrested,  on  each;  the 
restrained,  and  detained  by  the  Russian  government,  at  Riga,  taking,  in  case 
and  the  cargo  was  unladen  and  kept  under  the  authority  of  £*4»tored  to 
the  same  government ;  and  that,  on  the  11th  February  1801,  •««»  ^«  **P 
upon  intelligence  of  the  loss  arriving  in  London,  the  defendant  underwriter! 
applied  to  the  plaintiff,  and  the  other  underwriters  on  freight,  ^q  ^^^  othi^ 
requiring  them  to  pay  a  total  loss,  and  abandoning  to  them  ]^|^i^^j 
their  interest  in  the  freight  insured.    The  declaration  then  eana  freight, 
stated,  that,  in  consideration  of  the  premises,  and  that  such  to  the  owner : 
payment  of  the   loss  should   be  made  within  one  month,  ^Vim^r-"^  ^ 
d^ndant  promised,  on  such  payment  being  made,  to  assign  wiitCTsonthe 
all  right  of  recovery  and  compensation  of  and  in  the  freight  the  freight  thus 
to  one  W.  D,  and  the  plaintiff*,  in  proper  form,  for  the  benefit  gu^ed  is  boond 
of  the  underwriters.     That  payment  of  the  loss  was  duly  ^^  ^Ji^^S*" 
made  to  the  defendant:  that  afterwards,  in  May  1801,  the  thefr^ht^so 
arrest,  &c.  of  the  said  ship  was  withdrawn  by  the  Russian  underwriters 
government,  and  the  ship  and  cargo  liberated,  and  the  cargo  **"  ^^^  ** 
put  on  board  the  ship,  and  the  said  ship  proceeded  to  Ports- 
mouth, and  delivered  her  cargo  to  S.Sanders  ;  and  the  defend- 
ant thereupon  received  the  freight  of  the  same  to  the  amount 
of  1,857/.,  and  that  the  plaintifl*'s  interest  therein  was  150/., 
yet  that  the  defendant  had  not  made  any  assignment  for  the 
benefit  of  the  underwriters  on  freight.     The  cause  was  tried 
before  Lord  EUenborough,  when  a  verdict  was  found  for  the 
plaintiff*,  subject  to  the  opinion  of  the  Court  on  a  case,  which 
stated  the  preceding  facts,  and  also  that  the  ship  had  been 
insured ;  and  that,  on  hearing  of  what  had  passed  in  Russia, 
the  respective  underwriters  paid  their  total  losses,  and  the 
following  indorsements  were  made  on  the  poUcies.     That  on 
the  ship  was  in  these  words  :  "  Agreed  to  settle  a  total  loss 
of  100/.  per  cent.,  the  ship  being  detained  and  seized  at  Riga, 
and  the  owners  to  account  to  the  underwriters  for  the  ship, 
if  restored  to  or  received  by  thcin,  or  to  make  at  the  expense 
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of  the  underwriters,  a  proper  assignment  of  their  interest, 
in  proportion  to  the  sums  insured.  London^  19th  January, 
1801.**  And  on  that  on  the  freight,  "the  interest  in  the 
freight  insured  by  this  policy  being  abandoned  to  the  under- 
writers, as  far  as  their  subscriptions  on  the  same,  and  pay- 
ment of  the  loss  being  agreed  to  be  made  in  one  month,  as 
customary,  it  is  agreed,  on  such  payment  being  made,  to 
assign  all  right  of  recovery,  compensation,  &c.  to  H.  7., 
W.  Z).,  and  T.  R.,  for  the  benefit  of,"  &c.  And  the  defend- 
ant signed  the  following  agreement :  "  In  consideration  of  the 
underwriters  having  accepted  an  abandonment  of  the  ship 
Theseus y  &c.,  and  having  agreed  to  pay  a  total  loss  thereon, 
I  do  hereby  promise,  on  payment  of  the  same,  to  make  oTer 
to  them  or  their  assigns,  at  their  expense,  an  assignment,  in 
a  reasonable  and  proper  form,  of  their  interest  and  propor- 
tion of  the  same.  Thomas  Mowcroft.'*  No  assignment  has 
been  executed  either  of  ship  or  freight.  The  defendant  has 
received  the  freight,  and  has  been  called  upon  by  the  plaintiff 
to  make  an  assignment  for  his  benefit  according  to  the  above- 
mentioned  indorsement  on  the  policy  on  freight :  but  the 
underwriters  on  the  ship  insist  that  they  are  entitled  to  the 
freight,  and  have  given  the  defendant  notice  of  such  claim; 
and  he  therefore  does  not  think  himself  justified  in  paying 
the  plaintiff  without  the  sanction  of  the  Court. 

It  is  observable  from  this  statement  that  the  intention  of 
the  parties  here  was  to  procure  a  decision  of  the  Court  upon 
the  general  question,  whether  the  underwriters  on  ship  or 
freight  were  entitled  to  what  may  be  deemed  the  salvage  on 
the  freight :  and  it  was  so  considered  at  the  Bar  on  the  first 
argument,  treating  the  defendant  as  a  mere  stakeholder,  and 
the  question  as  being  in  truth  between  the  underwriters  on 
the  ship  and  those  on  the  freight.  But  at  the  recommenda- 
tion of  the  Court,  the  second  argument  was  narrowed  to  the 
consideration  of  the  question  upon  the  specific  agreement 
between  the  plaintiff  and  tlie  defendant :  and  on  this  ground 
alone  the  case  was  ultimately  decided.  The  defendant*s 
counsel  wcic  of  course  to  contend  as  to  the  general  question, 
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that  the  underwriters  on  ship  were  entitled  to  the  earnings  of 
the  ship :  but 

Lord  Ellenborough  said, — "  If  the  rights  of  the  respective 
sets  of  underwriters  on  the  ships  and  on  the  freight  clashed 
in  this  case,  and  if  it  had  been  a  question  of  priority  between 
the  twO|  who  were  litigating  for  payment  out  of  the  same 
fund^  I  should  have  gone  with  the  defendant's  counsel  in  a 
great  part  of  their  argument ;  but  here  the  litigation  is  by 
one  of  the  sets  of  the  underwriters  with  the  assured,  who 
has  made  a  specific  contract  with  each  of  them,  by  which  he 
must  be  bound.  And  therefore,  in  my  present  view  of  the 
subject,  the  right  of  property  in  the  subject-matter  may  be 
in  the  underwriters  t)n  the  ship,  and  yet  the  defendant  may 
be  liable  to  the  underwriter  on  the  freight  in  this  action. 
The  plaintiff  contracted  with  the  defendant  to  insure  his 
freight ;  an  event  happened  which  entitled  him  to  abandon 
it  to  the  plaintiff:  the  plaintiff  accepted  the  abandonment, 
and  has  paid  the  defendant  as  for  a  total  loss  of  the  freight. 
The  defendant  has  since  received  the  freight;  and  yet  he 
refuses  to  pay  it  over  to  the  plaintiff  in  pursuance  of  his 
undertaking.  To  be  sure  he  is  liable.**  Judgment  for  the 
plaintiff. 

In  the  very  same  Term,  a  special  case,  Leatham^  Executor 
V.  Terry  (a),  the  facts  of  which  were  substantially  the  same, 
received  a  similar  decision.  The  declaration  in  that  case 
was  merely  for  money  had  and  received  to  the  use  of  the 
plaintiff's  testator,  who  had  been  an  underwriter  on  freight 
of  the  ship  Manchester.  The  Court  took  time  to  consider 
of  the  point,  and  then  Lord  Alvanley  said,  — ''  we  have 
inquired  into  the  circumstances  of  the  case  lately  decided 
{Thompsons.  Jtowcroft)  in  the  King's  Bench,  upon  the  same 
subject,  and  find  they  do  not  materially  differ  from  the 
present.  Here  the  assured,  in  consideration  of  being  paid 
for  a  total  loss  upon  the  ship,  agreed  to  assign  over  all  their 
right  and  interest  in  the  ship  :  after  which  they  agreed  with 

(a)  Trio.  43  Geo.  3,  3  B.  &  P.  479. 
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the  underwriters  on  freight,  in  consideration  of  being  paid  a 
total  loss  of  the  freight,  to  assign  over  to  them,  '  all  their 
right  and  title  to  all  future  benefit  that  might  occur  there- 
after, except  as  insurers  therein.'  The  ship  having  arrived 
and  earned  freight,  the  defendants,  who  are  the  assured, 
received  the  whole,  as  if  they  had  never  abandoned :  and  the 
question  now  is,  whether,  in  an  action  for  money  had  and 
received  to  their  use,  the  underwriters  or  freighters  are  not 
entitled  to  demand  what  the  assured  have  received  ?  The 
Court  of  King's  Bench,  in  deciding  the  case  before  them, 
were  of  opinion,  that  the  assured  had  bound  themselves  to 
account  to  the  underwriters  on  freight  for  all  the  freight 
they  might  receive ;  but  in  giving  judgment  they  expressly 
declared,  that  they  did  not  intend  to  decide  the  question 
between  the  underwriters  on  the  ship,  and  the  underwriters 
on  the  freight.  We  shall  take  the  same  course ;  and  though 
the  case  has  been  argued  as  if  it  were  a  question  between 
the  two  sets  of  underwriters,  we  desire  not  to  be  understood 
as  giving  an  opinion  upon  such  a  case.  We  only  determine 
that  the  defendants  have  made  themselves  responsible  to  the 
plaintiffs,  in  this  form  of  action,  for  the  freight  which  they 
have  received."     Judgment  for  the  plaintiffs. 

In  the  next  case  which  came  before  the  Court,  the  general 
question  could  hardly  fail  to  be  discussed,  especially  as  the 
Court  itself,  at  the  close  of  the  first  argument,  desired  that 
the  second  might  be  confined  to  the  consideration  of  the 
effect  of  an  abandonment  of  a  ship  upon  the  right  to  the 
accruing  freight.  It  was  the  case  of  McCarthy  and  othert 
V.  Abel  (rt). 
In  an  action  on  '^  ^^^  **"  action  brought  on  a  policy  of  insurance  on  freight 
apolicjof        Qf  ^he  ship  Thomas,  upon  a  voyage  at  and*  from  Riffa  to 

inrarance  on  *^  '      tr  y    o  o 

freiffht  brought  Chatham,  &c.    At  the  trial  before  Lord  EUenborough,  a 

(the  anure^  verdict  was  found  for  the  plaintiffs  for  200/,  subject  to  the 

df?J^t^\n°"  "Pn'on  o**  ^^^  Court  on  the  following  case.     That  the  plain- 

fireight,  it  ap-  ^iffg    being  owners  of  the  ship,  chartered  her  to  Thorntons 

peared  that  the  ^ 

(a)  5  East,  388. 
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and  StnaUejf,  for  the  voyage  insured,  for  which  freight  was  ttsared,  upon 

&  bOftllO  6III* 

to  be  paid  in  certain  proportions  (restraints  of  princes  and  bargo,  aban- 

rulers  during  the  voyage  excepted).    On  the  ship's  arrival  at  r^J,ectWe  nn. 

Biga,  she  was  supplied  with  a  cargo,  and  nearly  the  whole  *'^'™*S"  ^^    ' 

thereof  had  been  taken  on  board,  when  an  embargo  {Novem^  freight    The 
ber  1800)  was  laid  on  all  the  British  shipping  in  the  port  of  the  ma^  and 

Riga.    The  case  then  states  the  relanding  of  the  cargo,  the  ^i^^l^^ 

abandonment  to  the  underwriters  on   freight  on  the   11th  totheander- 

writers  on  thip* 

January  1801,  of  their  interest  in  the  freight,  and  demanded  Held,  that  as 
a  total  loss.  And  on  the  same  day  they  abandoned  the  ship  f^igbtf  there 
to  the  underwriters  on  ship.     The  case  further  states  the  ?"*°°J?"*"" 

*^  the  freight,  or 

restoration  of  the  ship  by  Russia^  the  reloading  of  the  ship,  if  there  wai  it 
and  the  earning  of  the   freight,  which  was  paid   by  the  theab^^n- 
freighters  to  the  agent  for  the  underwriters  on  ship,  under  an  |J|J^^\^ 
indemnity  from  them  against  any  claims  which   might  be  which  the  de- 

lendants  had 

made  thereto,  either  by  the  plaintiffs  or  by  the  underwriters  nothing  to  do. 
on  freight.  The  plaintiffs  had  duly  assigned  over  by' in*  therefor^ the 
denture,  in  February  1801,  the  ship  Thomas,  and  all  the  •~o«^cJnild 

*^^  *  not  recorer. 

interest,  property,  claim,  or  demand  of  the  plaintiff's,  in,  to, 
or  out  of  the  said  ship  and  her  appurtenances  to  two  persons, 
in  trust  for  all  the  underwriters  on  the  ship. 

After  two  arguments,  and  time  taken  to  deliberate,  Lord 
EUenboroughf  Chief  Justice,  delivered  the  judgment  of  the 
Court. — ''  The  novelty  of  the  question  in  this  case,  the  value 
of  the  property,  and  the  extent  to  which  some  of  the  princi* 
pies  laid  down  in  the  argument  seemed  to  lead,  made  us 
desirous  of  every  information  on  the  different  points  which 
might  arise  between  the  several  parties  interested,  before  we 
came  to  our  decision ;  and,  therefore,  we  wished  for  a  second 
argument  on  the  effect  of  an  abandonment  of  the  ship  on  the 
accruing  freight.  If  the  question  which  arises  upon  this  case 
be  stripped  of  extraneous  circumstances,  it  appears  to  resolve 
itself  into  this  single  point,  whether  the  freight  have  been  in 
this  case  lost  or  not  ?  If  the  fact  be  merely  looked  at,  freight 
in  the  events  which  have  happened  has  not  been  lost,  but 
has  been  fully  and  entirely  earned  and  received  by,  or  on 
behalf  of  the  plaintiffs,  the  assured  :  and  if  so,  no  loss  can  be 
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properly  demandable  from  the  underwriters  on  freight,  who 
merely  insure  against  the  loss  of  that  particular  subject  by 
the  assured.  But  if  it  have,  or  can  be,  in  any  other  manoer 
or  sense,  lost  to  the  owners  of  the  ship,  it  has  become  so  lost 
to  them,  not  by  means  of  the  perils  insured  against,  but  by 
means  of  an  abandonment  of  the  ship,  which  abandonment 
was  the  act  of  the  assured  themselves,  and  with  which,  there- 
fore, and  the  consequences  thereof,  the  underwriters  on 
freight  have  no  concern.  It  appears  to  us,  therefore,  that 
qudcunque  tnd  data,  that  is,  whether  there  has  been  no  loss 
at  all  on  freight,  or  being  such,  it  has  been  a  loss  only  occa- 
sioned by  the  act  of  the  assured  themselves,  that  they  are 
not  entitled  to  recover.  There  must,  therefore,  be  a  judgment 
of  nonsuit. 

The  next  case  was  Sharp  v.  Gladstone  (a),  similar  in  its 
circumstances  to  the  preceding,  and  where  it  was  held  that 
freight  received  by  the  owner  was  payable  to  the  under- 
writers on  freight,  subject  to  a  deduction  of  a  proportion  of 
the  charges  of  the  voyage.    Lord  EUenborough  said,  ''As  to 
the  general  question,  whether  an  abandonment  could  be  made 
to  the  underwriters  on   freight,  after  an   abandonment  to 
the  underwriters  on  ship,  I  beg  to  be  understood  as  giving 
no  opinion :  and  with  respect  to  that,  this  not  being  the  case 
of  a  chartered  but  of  a  seeking  or  general  ship,  a  distinction 
may  arise"  (6). 
A  ship  and  the       The  question,  however,  between  the  two  sets  of  under- 
R^byMpal    ^*e"  ^^^^  *^  length  expressly  before  the  Court,  in  the  case 
rate  policies.      q(  Qq^^  ^  Davidson  (c).     A  ship  was  insured  as  a  general 

The  ship  being  ,  ^ 

captured  the  ship  on  a  voyage  from  Rto  Janetro  to  Liverpool^  and  the 
donate  the  "  freight  of  the  voyage  was  insured  by  other  policies.  The 
J^'P**^  °°/  ship  being  captured,  the  owners  abandoned  to  the  respective 
settle  severally  underwriters.     She  was  afterwards   recaptured,  arrived  at 

(a)  7  East,  24.  ed,  the  Court  held  that  the  under- 
(6)   See  Barclay  c.   Stirling,   5  writers  were  entitled  to  it  after  a 
M.  &  S.  6,  where  a  ship  went  on  deduction  of  the  expense  of  pro- 
shore,  the  insured  on  freight  aban-  curing  it. 
doned  and  recovered  for  a  total         (c)  5  M.  &  S.  79- 
loss :  freight  being  afterwardh  earn- 
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Liverpool,  and  earned  freight.    It  was  agreed  between  the  ^^^  ^  ^^  ^o^* 

,  The  ship  is 

owners  and  the  underwriters  on  the  ship  (but  not  by  the  recaptured,  ar- 
underwriters  on  freight),  that  the  defendant  should  sell  the  frefght*  Held! 
ship  and  receive  the  proceeds,  and  also  the  freight  of  the  IK*^  **  freight 

■■  *  ®  follows  as  an 

cargo,  for  the  benefit  of  those  who  should  be  legally  entitled  incideot  the 
to  it.     The  respective   underwriters  on  ship  and  freight,  ship,  it  was 
had  severally  settled  for  a  total  loss,  and  they  now  severally  iJ^do^nf 
claimed  the  freight  which  had  been  earned.     It  was  con-  to  the  under- 

writers  on  the 

tended,  on  the  part  of  the  underwriters  on  the  ship  that  ship. 
the  abandonment  of  the  ship  conveyed  to  them  the  ship's 
future  earnings;  and  that  their  title  to  these  earnings  was 
not  affected  by  an  abandonment  to  the  underwriters  on 
freight ;  and  the  cases  of  Chimney  v.  Blackbume  (a),  SpUdt 
V.  Bowles  (Jb),  and  Morrison  v.  Parsons  (c),  were  referred  to 
as  authorities,  to  show  that,  by  an  assignment  of  the  ship, 
the  freight  passes  to  the  assignee,  and  payment  to  him  will 
be  good.  It  was  argued  on  behalf  of  the  underwriters  on 
freight,  that  as  the  freight  was  a  distinct  subject  of  insurance, 
the  law  would  mould  th^se  contracts  when  they  occurred 
so  as  to  keep  the  rights  of  the  respective  parties  distinct, 
whereas  if  the  underwriters  on  the  ship  were  to  be  entitled 
to  her  earnings  it  would  be  to  confound  the  two  species  of 
abandonment,  and  make  the  insurance  on  freight  of  no  avail. 
The  Court,  with  the  exception  of  Mr.  J.  Bayley  delivered 
their  judgment  in  favour  of  the  underwriters  on  the  ship. 

Lord  Ellenborough, — ''  Although  this  question  now  comes 
distinctly  in  judgment   before  us  for  the  first   time,  yet  it 
has,  I  own,  been  long  considered,  in  my  mind,  as  settled  that 
freight  follows,  as  an  incident,  the  property  in  the  ship;  and  Freight  follows 
therefore,  as  between  the  respective  underwriters  on  ship  and  the'proper^  m 
freight,  an  abandonment  of  the  ship  carries  the  freight  along  *^*  ***'P* 
with  it.     The  underwriter,  indeed,  does  not  become  privy, 
by  virtue  of  such  abandonment,  to  any  existing  charter-party, 
nor  perhaps  to  any  contract  of  affreightment,  before  made 
with  the  owner ;  but,  I  think,  that  by  the  abandonment,  he 

(a)  I  H.  Black.  117,  in  notis.  (c)  2Taunt.  407. 

(b)  10  East,  279. 
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acquires  possession  of  the  thing,  from  the  use  of  which  freight 
b  to  be  earned.  It  is  true  that  the  shipowner  may  have 
entered  into  contracts  for  the  insurance  of  the  freight,  and 
that  by  abandonment  of  the  ship,  the  underwriters  on  freight 
will  be  deprived  of  some  rights  to  which,  perhaps,  they  wouU 
be  otherwise  entitled ;  but  thb  will  necessarily  happen,  if  the 
underwriter  on  ship  is  entitled  to  look,  without  reference  to 
the  contracts  of  other  persons,  to  his  own  contract,  and  to 
those  consequences  which  result  to  him  from  abandonmcDt 
An  abandonment  to  the  underwriter  on  ship,  transfers  to 
him  not  merely  the  hull,  but  the  use  of  the  ship,  and  the 
advantages  resulting  from  the  completion  of  the  voyage. 
The  underwriter  on  freight  will  certainly  by  this  doctrine 
lose  the  specific  thing  abandoned  to  him,  except  where  the 
assured  is  entitled  to  the  freight ;  but  abandonment  of  the 
freight  cannot  break  in  upon  the  rights  of  those  who  are 
entitled  to  the  ship.  And  I  own  it  seems  to  me,  that  it 
cannot  make  a  difference,  whether  the  underwriter  on  ship 
Theabandoneo  has  or  has  not  a  notice  of  the  insurance  on  freight ;  for  I  rest 
dl^e ri^uof  ^°  ^^^^  simple  ground,  that  the  abandonee  of  the  ship  has  all 
the  shipowner    the  rights  of  the  shipowner  cast  upon  him  by  operation  of 

cast  lUKA  hini* 

that  emphatic  word  in  the  law-merchant,  abandonment,  and 
being  so  entitled,  has  a  right,  if  he  uses  the  ship  for  com- 
pleting her  voyage,  to  her  earnings,  as  against  all  the  world.** 
Abbott,  J. — "  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover.  The  question  comes  now  for  the  first  time  to  be 
decided,  but  it  is  not  new  to  the  Court;  an  opinion  has  been 
expressed  upon  it  in  several  cases.  Nor  is  it  by  any  means 
a  new  point  to  the  minds  of  professional  men,  who  have  been 
at  all  conversant  with  the  law-merchant.  Now  this  is  a 
principle  clearly  established,  that  if  the  ship  be  sold,  the 
vendee  is  entitled  to  the  freight  as  an  incident  to  the  ship. 
And,  on  that  principle,  I  found  my  judgment  in  this  case, 
being  of  opinion  that  an  abandonment  is  equivalent  to  a  sale 
of  the  ship.  It  was  argued  by  Mr.  Littledale,  that  since  a 
practice  has  prevailed  in  this  country  of  insuring  ship  and 
freight  separately,  the  underwriters  on  ship  must  contemplate 
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that  inasmuch  as  freight  may  be  the  subject  of  a  separate 
insurance,  it  may  also  be  separately  abandoned.  But  this 
argument  is  built  upon  an  assumption  that  an  abandonment 
of  freight  convey  to  the  abandonee  a  right  to  the  freight,  in 
preference  to  the  right  of  the  abandonee,  of  the  ship,  which 
is  assuming  the  whple  question.  As  well  might  it  be  argued 
that  as  the  underwriter  on  freight  is  aware  that  the  ship  may 
be  separately  insured,  he  must  be,  therefore,  taken  to  know 
than  an  abandonment  of  the  ship  will  convey  all  the  incidents 
belonging  to  it  to  the  abandonee.  The  practice,  therefore, 
of  insuring  ship  and  freight  separately,  seems  to  me  to  afford 
no  argument  whatever  either  way  to  show  what  the  law  is  or 
ought  to  be.  If  it  had  been  the  practice  that  upon  separate 
insurances,  the  abandonee  of  freight  should  take  the  ireight 
notwithstanding  an  abandonment  of  the  ship,  such  a  practice 
might  have  afforded  a  construction,  but  we  do  not  find  that 
there  has  been  any  such  practice." 

Holroyd^  J. — **  It  appears  to  me  that  when  the  shipowner 
abandons  his  ship  to  the  underwriter,  the  latter  stands  in  all 
respects  as  to  future  benefit  in  place  of  the  owner.    It  follows, 
as  a  consequence  of  abandoning  the  ship,  that  the  owner 
divests  himself  of  his  right  to  freight,  which  is  incident  to 
the  ship,  and  the  same  becomes  vested  in  the  abandonee,  to 
whom  it  is  competent  to  possess  himself  of  the  ship,  and  if 
she  be  unfreighted,  to  endeavour  to  obtain  for  her  a  freight. 
And  if  the  ship  be  freighted,  yet,  as  it  seems  to  me,  the  &»Uf,thttif 
underwriter  is  not  bound  to  complete  the  voyage,  because  frdghtMl,yet 
the  rights  of  the  owners  of  the  goods  laden  on  board,  are  ^nJI*^^^ 
personal,  lying  in  contract  with  the  shipowner  and  not  complete  the 

Yoyufe^  oe* 

running  with  the  ship,  and  being  in  respect  of  a  personal  came  the  rights 
chattel,  an  action  lies  not  against' the  underwriter,  but  the  the^wdiai 
shipowner  alone."  (a)  SotwuToiiI 

In  Green  v.  The  Royal  Exchange  Company ^  (b)  which  against  the 

(a)  A  learned  foreign  writer  in  that  freight  is  an  incident  to  the 

commenting  on  the  15th  article,  ship,  and  must  from  its  nature 

tit  Insurance,  which  prohibits  the  follow  it   Valin,  liv.  3,  tit  6. 
intanince  on  freight,  is  of  opinion         {b)  6  Taunt  6S. 
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shipowner  and  was  an  action  on  a  policy  on  freight,  and  where  the  sblp 
with  the  ship,  after  having  received  her  cargo  was,  by  sea-damage,  so  dis- 
abled as  to  make  it  impossible  for  her  to  bring  it  home,  the 
question  was  whether  an  abandonment  was  necessary?  The 
Court  of  Common  Pleas  held  it  was  not,  Lord  Chief  Justice 
Gibbs  observing,  '^  he  could  not  understand  what  there  was 
to  be  abandoned.'*  {a) 
Within  what  1.  In  many  of  the  maritime  countries  on  the  continent  of 

donment  must    Europe^  the  time,  within  which  the  abandonment  must  be 
be  made.  made,  is  fixed  by  positive  regulations.     Thus  in  France,  (6) 

\^j^\vH%  it  is  ordained,  that  all  cessions  or  abandonments,  as  well  as 

of  RMreMni 

countries.  demands  in  virtue  of  the  policy,  shall  he  made  as  follows:— 

In  six  weeks,  for  losses  happening  on  the  coasts  of  the  coun- 
try where  the  insurance  was  made  ;  in  three  months,  in  other 
provinces  of  our  kingdom ;  in  four  months,  on  the  coast  of 
Holland,  Flanders,  and  England;  in  a  year,  Spain,  Italy, 
Portugal,  Barbary,  Muscovy,  Norway;  and  in  two  years,  for 
the  coast  of  America,  the  Brazils,  Guinea,  and  other  distant 
countries.  When  these  termsT  are  elapsed,  the  demands  of 
the  assured  shall  not  afterwards  be  admitted.  In  cases  of 
detention,  the  same  ordinance  provides,  that  the  abandon- 
ment shall  not  be  made  before  six  months,  if  it  happen  in 
Europe  or  Barbary.  If  in  a  more  distant  country  in  a  year; 
both  to  commence  from  the  day  of  the  notifying  this  deten- 
tion to  the  insurers.  A  similar  regulation  to  that  last^ 
mentioned  is  to  be  found  in  the  ordinances  of  Bilboa.  (r) 
2.  By  the  law  In  the  law  of  England  till  lately  we  had  no  limitation  of 
The  usurod'  time,  with  respect  to  abandonment.  But  from  what  has  been 
ought  to  aban-  gaJd  in  the  preceding  part  of  this  section,  it  would  appear, 

don  as  soon  as  . 

they  reoeiye       that  the  insured  has  a  right  to  call  upon  the  underwriter  for 
the  \^r^^       A  ^^^^  l^^y  ^"^  of  course  to  abandon,  as  soon  as  he  hears  of 

such  a  calamity  having  happened,  his  claim  to  an  indemnily 
not  being  at  all  suspended  by  the  chance  of  a  future  recovery 
of  part  of  the  property  lost :  because,  by  the  abandonment, 

(a)  See  also  Idle  v.  Royal  Ezch.         (6)  Ord.  of  Lou.  XIV.,  tit.  Intor- 
Comp.  8  Taunt.  755.  •    Mount  v.      ance,  art.  48. 
Harrison,  4  Bing.  388.  (c)  Art.  49;  2  Mag.  41C. 
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that  chance  devolves  upon  the  underwriter,  by  which  means 
the  intention  of  the  contracting  parties  is  fully  answered,  and 
complete  justice  is  done,  (a) 

Thus  in  the  case  of  Allwood  v.  Henckell^  (6)  an  action  on  . 
a  policy  of  assurance  on  linen  on  board  the  Amphitriie*^ at 
and  from  London  to  Jamaica. 

The  Amphitrite  was  taken  by  a  French  privateer  within  a  ^."?^ 

ship  18  ' 

few  leagues  of  Jamaica.  Part  of  the  property  insured  was  into  a  d 
plundered  and  taken  out  of  the  ship.  The  captain,  boatswain,  [^a^ 
and  all  but  seven  men,  were  taken  out  of  her;  a  fortnight  ***"«** 
after  she  was  captured,  as  the  captors  were  making  their  way  ^^  the 
to  America^  the  ship,  with  the  remainder  of  her  cargo,  was  to  the  a 
retaken  by  an  English  frigate,  and  taken  under  a  prize-master  ^3  ^ 
to  Aniiffua.    The  ship  and  car«ro  were  both  sold  under  a  to  them 

^  A        .     1  sequent 

decree  of  the  Vice-Admiralty  Court  of  Antigua^  by  a  prize-  months 
agent,  who  received  the  proceeds,  and  was  to  pay  them  over  giye  no 
to  the  concerned,  upon  payment  of  one-eighth  salvage  pur-  hJJ^ 
suant  to  the  last  Prize  Act.  l«te. 

The  capture  and  recapture  were  entered  at  Lloyd's  on  the 
1 5th  of  February f  1795 ;  but  it  was  not  known  where  the  ship 
was  carried  till  the  30th  of  March,  when  a  letter  was  received 
at  Lloyd's  addressed  to  the  owners  and  freighters  and  under- 
writers on  ship  Amphitrite  and  cargo^  from  the  Judge  of  the 
Vice- Admiralty  Court  of  Antigua,  informing  them  of  the 
arrival  and  sale  of  the  ship  and  cargo,  under  a  decree  of  the 
Court,  and  desiring  to  have  some  agent  appointed  to  remit 
the  proceeds  to  England.  Powers  of  attorney  were  sent  out 
in  April  by  the  assured  for  this  purpose ;  and  the  proceeds 
were  desired  to  be  remitted  to  the  bankmg-house  of  Smith, 
Payne,  and  Smith,  one  of  which  gentlemen  was  agent  to  the 
assured.     The  defendant  was  acquainted  in  April  of  the  loss 

(a)   See  ante,  p.  371 ;  and  see  should  make  a  cession  of  all  his 

aii/e,p.364ywhereLordAbingeryin  right  to  the  recovery  of  it,  and 

Roux  V,  Salvador,  says,  "  But  if  he  that  too  within  a  reasonable  time 

elects  to  do  80,  as  the  insured,  or  a  after   he  receives  intelligenoe  of 

portion  of  it  atiU  exists,  and  is  the  accident, 

vested  in  him,  the  very  principle  (b)  CSiiild.   sit.   in  B.  R.  afiter 

of  the  indemnity  requires  that  he  Mich.  1795.   Park  In^.  399. 
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but  no  abandonment  was  proved  to  have -been  made  till 
August,  near  four  months  after  Mr.  Payne,  who  was  the 
plaintiff's  agent,  had  sent  out  the  power  of  attorney.  On  the 
part  of  the  plaintiff,  it  was  contended  that,  admitting  there 
was  no  abandonment,  in  this  case  the  property  having  been 
absolutely  sold  and  converted  into  money,  before  the  pirtiei 
knew  where  the  ship  was  taken  to,  the  loss  was  absolutely 
total  in  its  nature ;  and,  therefore,  there  was  no  occasion  for 
an  abandonment. 

Lord  Kenyan,  though  he  did  not  give  any  decided  opinioa 

upon  this  point,  inclined  to  think,  '*  that  an  abandonment  wis 

necessary,  and  that  the  case  was  the  same  as  if  the  property 

had  remained  in  specie  &t.  Antigua,  and  had  not  been  sold. 

That  the  assured  is  not  bound  to  abandon  in  any  case ;  and 

might,  in  case  the  sales  had  been  very  advantageous,  have 

taken  the  benefit  of  them  in  the  same  manner  as  they  might 

The  auured      have  retained  this  property,  if  it  had  remained  in  specie.   But 

election  the  assured  must  make  his  election  speedily,  whether  he  will 

speedily.  abandon  or  not,  and  put  the  underwriter  into  a  situation  to 

do  all  that  is  necessary  for  the  preservation  of  property, 

He  cannot  lie    whether  sold  or  unsold.     He  cannot  lie  bv  and  treat  the  loss 

by  and  treat  * 

the  loss  as  an  as  an  average  loss,  and  take  measures  for  the  recovery  of  it 
andaSerwvds  ^i'l^out  communicating  that  fact  to  the  underwriters,  and 
J^Jj^J^^^^  letting  them  know  that  the  property  is  abandoned  to  them."(fl) 

Verdict  for  plaintiff,  subject  to  an  account  as  for  average 
loss. 

The  making  the  election  to  abandon  speedily,  or  in  the 
first  instance,  means  the  earliest  opportunity  after  they  have 
examined  into  the  state  of  the  cargo ;  but  they  are  not  to  lie 
by,  in  order  to  govern  their  determination  by  the  rise  or  fail 


(a)  See  also  Anderson  v.  The  38  Geo.  3,  in  the  King's  Bench,  it 
Royal  Exchange  Assnr.  Comp.  7  was  held,  that  a  notice  of  abandon- 
East,  38,  and  Barker  v,  Blakes,  9  ment  was  necessary,  thongh  the 
East,  283.  See  also  Parmeter  v,  ship  and  cargo  had  been  sold  and 
Todhunter,  1  Camp.  591-  In  the  converted  into  money  when  the  do- 
case  of  Hodgson  and  another  o*  tice  of  the  loss  was  received. 
Blackiston,   sitt.  after  Hil.  Term, 
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of  the  market,  (a)  Nor  can  the  assured,  when  they  have  not 
abandoned  in  the  first  instance,  afterwards  do  so,  when  they 
find  in  the  result  that  the  salvage  and  expenses  exceed  the 
value  of  the  ship.  (6) 

But  if  the  insured,  hearing  that  his  ship  is  much  disabled 
and  has  put  into  port  to  repair,  express  his  desire  to  the 
underwriters  to  abandon,  and  be  dissuaded  from  it  by  them, 
and  they  order  the  repairs  to  be  made,  they  are  liable  to  the 
owner  for  all  the  subsequent  damage  occasioned  by  that 
refusal,  though  it  should  amount  to  the  whole  sum  insured. 
Because  the  reason  why  notice  of  abandonment  is  deemed 
necessary,  is  to  prevent  surprise  or  fraud  upon  the  under- 
writer; but  in  the  case  put,  they  have,  by  their  own  act, 
superseded  the  necessity  of  notice,  (c) 

And  where  the  assured  were  guilty  of  a  laches  of  five 
days  in  offering  to  abandon  after  the  time,  when  by  the  usual 
course  of  the  post  they  must  have  received  intelligence  of  the 
loss,  the  notice  was  held  to  be  too  late,  {d) 

And  so  an  underwriter  is  bound  to  say  within  a  reasonable 
time  after  notice  of  abandonment,  whether  he  will  accept  it 
or  not  {e) 

An  abandonment  may  be  by  parol,  but  it  should  be  certain ;  An  abandon- 
and  therefore  a  statement  of  the  facts,  a  request  to  settle  for  ^^^^arol!^>ut  it 
a  total  loss,  and  to  direct  the  disposal  of  the  ship,  have  been  ^  ^  '^" 
held  insufficient.    The  word  '* abandon'*  ought  to  be  made 
use  o£  (/)    And  where  a  letter,  addressed  to  the  fissured, 
stating  that  the  ship  had  been  forced  on  shore  and  a  quantity 
of  sugars  damaged,  was  shewn  by  the  broker  to  the  under- 
writers, and  they  in  answer  directed  that  '*  the  assured  would 


(a)  Gemon  v.  The  Royal  Ezch.  v.  Bell,  1  Stark.  498.     Kelly  v. 

Aasur.  2  Marsh.O.  Walton,  2  Camp.  155.     Abd  v, 

(6)  Martin  v.  Crokat»  14  East,  Potts,  3  Esp.  242. 

465.  {e)  Hudson  v.  Harrison,  3  B.  & 

(c)  Da  Coita  v.  Newnham,   2  B.  97. 

T.  R.  407.  C/)  Per  Lord  Ellenborough,   1 

{i)  Hunt  V.  Royal  Ezch.  Comp.  Camp.    541.    Parmenter   o.  Tod- 

5  M.  &  S.  47.    See  also  Read  o.  hunter, 
fionham,  3  B.  &  B.  147.    Alridge 
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do  the  best  they  could  with  the  injured  property/'  this  letter 
was  held  not  to  amount  to  a  notice  of  abaDdonment,  but 
merely  to  impart  a  wish  that  the  assured  would  make  the 
average  loss  as  light  as  possible,  (a) 


OF    AVERAGE    LOSSES. 

We  come  now  to  the  second  division,  which  we  mentioned 
at  the  commencement  of  this  section,  of  '^  losses  and  misfor- 
tunes/' which  are  the  words  expressed  in  the  policy,  and 
have  been  taken,  with  the  concluding  sentence,  for  the  sub- 
ject of  the  present  section.  We  have  already  seen  that  in 
many  instances  the  law,  as  well  as  the  terms  of  the  policy 
(which  it  in  fact  only  interprets),  justifies  and  enjoins  the 
assured  to  act,  in  the  case  of  an  accident,  in  the  best  manner 
that  they  are  able,  in  regard  to  the  thing  insured,  for  the 
benefit  of  all  concerned.  And  we  have,  in  many  of  the  pre- 
ceding cases  on  the  subject  of  total  losses  and  abandonment, 
seen  in  the  cases  either  where,  as  has  been  laid  down,  an 
abandonment  is  necessary  to  render  a  constructive  loss  a  total 
one,  by  which  the  assured  can  recover  from  the  underwriters 
the  whole  sum  insured,  and  in  the  other  cases  where,  as  we 
have  also  seen,  that  the  adventure  and  thing  insured  is  so 
absolutely  destroyed  in  whole  or  in  part,  so  as  to  render  the 
loss  total,  without  any  need  of  notice  of  abandonment,  it  is  in 
both  of  these  cases  proper  for  the  assured,  or  his  agents,  to 
save  as  much  of  the  thing  insured  as  they  are  able;  and  in  the 
case  of  a  sale  cither  of  a  ship  which  is  not  considered  worth 
repairing,  or  in  the  case  of  goods  which  are,  although  perhaps 
in  existence  in  specie  reduced  to  a  certain  degree,  yet  would 
be  most  clearly  and  entirely  annihilated  and  gobd  for  nothing, 
if  attempted  to  be  sent  by  another  ship  to  the  end  of  their 
original  destination :  it  is,  I  say,  the  duty  of  the  assured  to 
take  care  of  the   money  proceeding  from  such  sale  while 

(a)  Thelluson  o.  Fletcher,  1  Esp.  73. 
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invested  in  him,  for  the  benefit  of  all  concerned  in  the  adven- 
ture.  As  Lord  Abinger^  in  the  judgment  oiRoux  v.  Salva- 
dor (a)y  observes  that,  in  all  these  cases,  "  not  only  the  thing 
assured,  or  part  of  it,  is  supposed  to  exist  in  specie,  but  there 
is  a  possibility,  however  remote,  of  its  arriving  at  its  destina- 
tion, or  at  least  of  its  value  being  in  some  way  affected  by  the 
means  which  may  be  adopted  for  the  recovery  or  preservation 
of  it  If  the  assured  prefers  the  chance  of  any  advantage 
that  may  result  to  him  beyond  the  value  insured,  he  is  at 
liberty  to  do  so ;  but  then  he  must  also  abide  the  risk  of  the 
arrival  of  the  thing  insured  in  such  a  state  as  to  entitle  him 
to  no  more  than  an  average  loss.  If  in  the  event  the  loss 
should  become  absolute,  the  underwriter  is  not  the  less  liable 
upon  his  contract,  because  the  assured  has  used  his  own 
exertions  to  preserve  the  thing  insured,  or  has  postponed  his 
claim  till  that  the  event  of  a  total  loss  has  become  certain 
which  was  before  uncertain."  This  principle  must  equally 
apply  to  all  cases,  whether  they  turn  out  total  losses  or 
merely  average  ones.  I  must,  however,  observe,  before  we 
enter  on  the  consideration  of  average  losses  in  particular,  that 
there  is  in  the  after  part  of  the  policy  a  clause,  called  the 
**  memorandum,'*  by  which  the  underwriters  protect  them- 
selves from  the  payment  of  average  losses  on  the  insurance 
of  some  particular  goods,  unless  general,  or  the  ship  be 
stranded.  Of  this  more  hereafter,  when  we  come  to  the 
memorandum  itself. 

In  the  case  I  have  just  mentioned,  where  one  point  of 
the  case  was,  whether  the  loss  was  an  average  or  total  loss, 
Lord  Abinger  observes,  ''that  upon  the  first  point  it  had 
been  contended  that  even  if  these  goods  (hides)  had  not  been 
excepted  from  average  loss  by  the  memorandum  (unless  upon 
condition  of  the  stranding  of  the  ship),  there  would  not  in 
that  case  be  a  total  loss,  and  that,  a  fortiori^  being  goods  so 
expressly  excepted  from  average  loss  by  the  policy,  they 
could  not  become  totally  lost  so  long  as  any  part  of  them 
remained  in  specie  at  the  termination  of  the  risk ;  that  the 

(a)  4  Scott,  33. 

ff2 
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risk  terminated  when  the  goods  were  taken  out  at  Rio  de 
Janeiro^  when  they  were  so  far  from  being  destroyed  by  the 
perils  of  the  sea,  that  they  were  actually  sold  as  hides,  and 
were  capable  of  being  tanned.  It  seems  to  us  that  there  is 
no  ground  whatever  for  this  assumed  distinction  between 
goods  that  are  subject  to  an  average  loss  unconditionally, 
and  goods  excepted  by  the  memorandum  from  such  a  loss. 
The  interest  which  the  assured  may  have  in  certain  cases  to 
convert  a  loss  into  a  total  one,  may  be  a  fair  argument  to  a 
jury  upon  a  doubtful  question  of  fact  as  to  the  nature  of  the 
loss,  or  the  motive  of  abandonment.  But  there  is  neither 
authority  nor  principle  for  the  distinction  in  point  of  law : 
whether  a  loss  be  total  or  average  in  its  nature  must  depend 
upon  general  principles.  The  memorandum  does  not  vary 
the  rules  upon  which  a  loss  shall  be  average  or  total :  it  does 
no  more  than  preclude  the  indemnity  for  an  ascertained 
average  loss,  except  on  certain  conditions. 

There  is  a  fallacy  in  applying  the  words  '^  termination  of 

the  risk,"  to  the  determination  of  the  adventure  before  that 

The  object  of    period  by  peril  of  the  sea.     The  object  of  the  policy  is  to 

liunTan^i^  ^  obtain  indemnity  for  any  loss  that  the  assured  may  sustain, 

demniiy  for       by  the  goods  being  prevented,  by  the  perils  of  the  sea,  from 

eny  Ion  tost 

the  vmired  arriving  in  safety  at  the  port  of  their  destination.  If  by 
^  goods  beii4  reason  of  the  perils  insured  against,  the  goods  do  not  so 
Rented,  by  arrive,  the  risk  may  in  one  sense  be  said  to  have  terminated 
•ea.  from  ar-      at  the  moment  the  goods  are  finally  separated  from  the  vessel. 

rivioff  in  ufety 

at  the  place  of  Whether,  upon  such  an  event,  the  loss  is  total  or  average, 
]^  no  doubt,  depends  upon  circumstances.    But  the  existence 

of  the  goods,  or  any  part  of  them  in  specie,  is  neither  a  con- 
clusive, nor  in  many  cases,  a  material  circumstance  to  that 
question.  If  the  goods  are  of  an  imperishable  nature,  if  the 
assured  become  possessed  of  or  can  have  the  control  over 
them,  if  they  still  have  an  opportunity  of  sending  them  to 
their  destination,  the  mere  retardation  of  their  arrival  at 
their  original  port,  may  be  of  no  prejudice  to  them  beyond  the 
expense  of  reshipment  into  another  vessel.  In  such  a  case, 
the  loss  can  be  but  an  average  loss,  and  must  be  so  deemed, 
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even  though  the  assured  should  for  some  real  or  supposed 
advantage  to  themselves,  elect  to  sell  the  goods  where  they 
have  been  landed,  instead  of  taking  measures  to  transmit 
them  to  their  original  destination.  Accordingly,  in  the  case 
of  Hunt  V.  Royal  Exchange  Company  (a),  the  judgment  of 
Lord  EUenborough  contains  a  very  important  passage,  which 
distinguishes  it  from  the  present  case.  He  says,  **  if,  indeed, 
the  cargo  has  been  of  a  perishable  nature,  this  would  not 
have  been  a  case  of  retardation  only,  but  of  the  destruction 
of  the  thing  insured  ;'*  and  further,  he  says,  "  I  cannot  neces- 
sarily infer  that  the  flour  would  be  changed  in  quality  and 
condition  by  the  delay  from  November  to  April,  so  as  to 
incur  any  material  damage  operating  a  destruction  of  the 
thing  insured."  And  in  the  case  of  Anderson  v.  Wallace  (6), 
the  goods  consisted  of  copper  which  was  wholly  uninjured, 
and  of  iron  which  was  partially  damaged ;  the  assured  by  their 
own  agent  had  possession  of  them,  the  ship  was  capable  of 
repair,  and  might  have  prosecuted  the  voyage,  and  did,  in 
four  weeks  after  the  accident,  sail  upon  another  voyage; 
upon  which  ground,  combined  with  other  circumstances,  the 
Court  held  the  loss  not  to  be  total.  But  it  is  clear,  from  the 
judgment  of  the  Court,  that  if  by  reason  of  the  perils  of  the 
sea,  the  goods  could  never  be  sent  to  their  destination,  the 
loss  would  have  been  held  to  be  total.  In  like  manner, 
it  will  be  found  in  other  cases  cited,  that  there  has  always 
existed  one  or  more  circumstances  in  combination  with  that 
of  the  goods  existing  in  specie,  to  induce  the  judgment  that 
the  loss  was  not  total :  as  in  Glennie  v.  The  Royal  Exchange 
Company  (c),  the  rice  had  arrived  at  its  port  of  destination, 
and  though  damaged,  was  delivered  to  the  consignees,  and 
in  a  saleable  state  as  rice.  In  Thompson  v.  The  Royal 
Exchange  Company  (cf),  the  tobacco  and  sugar,  though 
damaged  by  the  perils  of  the  sea,  were  in  the  hands  of  the 
owner  at  Heligoland ;  and  as  stated  by  Lord  Ellenborough, 


id)  5  M.  &  S.  47.  (c)  2  M.  &  S.  371. 

(6)  2  M.  &  S.  240.  {d)  16  East,  214. 
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(in  his  judgment),  might  for  any  reason  that  appeared,  have 
been  forwarded  to  the  port  of  their  destination^     In  Ander- 
son V*  The  Royal  Exchange  Company  (a),  the  wheat  was 
partly  saved,  was  in  the  hands  of  the  shipper  at  JVaterford, 
was  kiln-dried,  and  might  have  been  forwarded,  as  the  rest 
of  the  cargo  was,  after  the  same  operation  to  its  port  of 
destination ;  but  the  owner,  after  deaUng  with  it  as  his  own, 
abandoned  it  too  late,  even  if  he  had  a  right  to  abandon  it 
at  all.    In  the  case  before  us,  the  jury  have  found  that  the 
hides  were  so  far  damaged  by  a  peril  of  the  sea,  that  they 
never  could  have  arrived  in  the  form  of  hides ;   by  the 
process  of  fermentation  and  putrefaction  which  had  com- 
menced, a  total  destruction  of  them  before  their  arrival  at 
their  port  of  destination,  was  as  inevitable  as  if  they  had 
been  cast  into  the  sea,  or  consumed  by  fire.    Their  destruc- 
tion not  being  consummated  at  the  time  they  were  taken  out 
of  the  vessel,  they  became  in  that  state  a  salvage  for  the 
benefit  of  the  party  who  was  to  sustain  the  loss,  and  were 
accordingly  sold  ;  and  the  facts  of  the  loss  and  the  sale  were 
made  known  at  the  same  time  to  the  assured*    Neither  be 
nor  the  underwriters  could  at  that  time  exercise  any  control 
over  them,  or  by  any  interference  alter  the  consequences.  It 
appears  to  us,  therefore,  that  this  was  not  the  case  of  what 
has  been  called  a  constructive  loss,  but  of  an  absolute  total 
loss  of  the  goods :  they  could  never  arrive ;  and  at  the  same 
moment  when  the  intelligence  of  the  loss  arrived,  all  specula- 
tion was  at  an  end." 

We  see  from  this  part  of  the  judgment  in  Roux  v.  Salva- 
dor^ in  what  consists  the  essential  difierence  between  a  total 
and  an  average  loss  in  the  case  of  goods. 

It  is  the  same  with  respect  to  the  difference  between  the 
average  or  total  loss  of  the  ship.  The  case  of  Cambridge  v. 
Anderton  (6)  is,  as  Lord  Abinger  says  in  the  same  judgment, 
similar  in  all  points  to  the  case  of  Roux  v.  Salvador^  the  one 
relating  to  the  goods,  the  other  to  the  ship :  and  that  case  is 

(a;  7  East,  J8.  (6)  2  B.  &  C.  697. 
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an  express  decision,  that  where  the  subject-matter  insured 
has  by  a  peril  of  the  sea  lost  its  form  and  species-— where  a  , 

ship,  for  examplci  has  become  a  wreck  or  a  mere  congeries 
of  planksi  and  has  been  bondjide  sold  in  that  state  for  a  sum 
of  moneyi  the  assured  may  recover  a  total  loss  without  any 
abandonment.  So  Chief  Justice  Tindal^  in  the  recent  case 
of  Benson  v.  Chapman  (a)  (which  was  referred  to  in  a  former 
part  of  this  section),  says — "  It  is  unnecessary  to  cite  autho- 
rities, to  prove  that  where  damage  to  the  ship  is  so  great, 
from  the  perils  insured  against,  as  that  the  owner  cannot  put 
her  in  a  state  of  repair  necessary  for  the  pursuing  the  voyage 
insured,  except  at  an  expense  greater  than  the  value  of  the 
ship,  he  is  not  bound  to  incur  that  expense,  but  is  at  liberty 
to  abandon  and  treat  the  loss  as  a  total  loss."  But  in  the 
case  of  Doyle  v.  Dallas^  tried  before  Lord  Tenterden  at 
Guildhattf  on  a  policy  of  insurance  on  the  ship  Triton^ 
averring  a  total  loss  by  perils  of  the  sea.  The  ship  had  been 
wrecked,  and  was  sold  by  the  owner,  and  soon  afterwards 
got  off  by  the  purchaser,  though  at  a  great  expense :  Lord 
Tenterden^  in  summing  up  to  the  jury,  said,  "The  only 
question  is,  whether  this  amounts  to  a  total  loss?  The  ship 
is  not  bodily  and  specifically  lost;  but  circumstances  may 
have  occurred,  which,  according  to  the  law  established  in 
cases  of  marine  insurance,  are  equivalent  to  a  total  loss.  I 
think  the  circumstances  in  this  case  will  have  that  effect,  if, 
at  the  time  of  the  sale,  that  measure,  on  the  sound  exercise 
of  the  best  judgment  appeared  most  beneficial  to  all  parties. 
It  is  not  enough  that  the  owner  acted  honestly  in  the  sale, 
and  intended  to  do  for  the  best,  the  underwriters  are  not 
liable  unless  he  formed  a  correct  judgment,  that  is  to  say, 
the  best  and  soundest  judgment  which  could  be  formed 
under  the  circumstances  which  then  existed.  Nothing  less 
than  this  will  make  a  total  loss,  while  the  ship  continues  in 
existence.  ''  If  the  ship  could  have  come  to  England  even 
in  ballast  (certainly  with  any  cargo),  so  that  on  her  arrival 

(a)  7  Scott's  N.  JR.  p.  64 1,  and  ante,  p.  394. 
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she  would  have-  been  worth  the  money  expended  on  her, 
«  she  ought  to  have  been  repaired  for  the  purpose.    The 

loss  of  the  voyage  will  not,  in  my  opinion,  make  a  con- 
structive total  loss  of  the  ship.  Some  cases  have  been  so 
decided ;  but  as  the  thing  remained  in  specie,  I  do  not  think 
that  it  amounted  to  a  total  loss*  The  best  thing  for  the 
underwriters  must  be  done  not  merely  for  the  owner,  and  as 
they  indemnify  only  against  the  loss  of  the  ship,  the  loss  of 
the  voyage  would  not  injure  them.  Taking  all  the  circam- 
stances  into  your  consideration,  if  you  are  of  opinion  that  the 
plaintiff,  acting  as  he  did,  exercised  a  sound  judgment  as 
well  for  the  benefit  of  the  underwriters  as  for  his  own 
interest  as  owner,  did,  what  at  the  time  was  best  for  all 
parties — your  verdict  will  pass  for  the  plaintiff — ^if  otherwise, 
for  the  defendant.'*  Verdict  for  the  defendant.  A  moUon 
was  afterwards  made  for  a  new  trial  which  was  refused. 

After  these  observations  with  regard  to  average  losses,  and 
with  the  reference  which  I  have  made  to  a  few  of  the  leading 
cases  which  draw  the  line  of  distinction  between  them  and 
total  losses,  either  constructive  requiring  abandonment  to  the 
underwriters,  or  absolute  total  losses,  when  the  thing  insured 
has  actually  lost  its  form  and  species  which  require  no  aban- 
donment ;  we  will  now  confine  our  attention  to  the  subject  of 
average  losses  in  particular,  and,  as  the  principles  of  law  on 
this  head  are,  as  upon  most  other  heads  of  marine  insurance 
law,  to  be  gathered  from  the  words  of  that  great  Judge, 
Lord  Mansfield,  I  shall  at  once  refer  the  reader  to  the  very 
important  case  of  Lewis  and  another  v.  Rucker  (a),  fully 
treated  of  in  a  former  part  of  this  Treatise  (6). 

In  a  subsequent  case  of  Le  Cras  v.  Hughes  (c).  Lord 
Mansfield  said,  that  the  case  of  Lewis  v.  Rucker  should  be 
the  rule  in  all  similar  cases,  viz.,  wherever  there  was  a 
specific  description  of  casks  or  goods :  but  in  Le  Cras  v. 
Hughes,  the  property  which  consisted  in  various  goods  taken 


{a)  2  Burr.  1167.  (c)  B.  R.  £a8t,  22  Geo.  3.  Park 

(6)  Ante^  p.  263,  Ins.  p.  233. 
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from  an  enemyy  was  valued  at  the  sum  insuredi  and  part  was 
lost  by  the  perils  of  the  sea ;  consequently  the  same  rule 
could  not  be  adopted,  on  account  of  the  nature  of  the  thing 
insured.  The  only  mode  was  to  go  into  an  account  of  the 
whole  value  and  take  a  proportion  of  that  sum,  as  the  amount 
of  the  goods  lost. 

In  the  case  of  Dick  and  another  v.  Allen  (a),  which  was  an 
action  before  Mr.  J.  Buller,  upon  a  policy  of  insurance  to 
recover  an  average  loss  upon  goods,  the  learned  Judge 
observed,  that  in  such  cases,  whether  the  goods  arrived  at  a 
good  or  bad  market,  was  immaterial,  for  the  true  way  of 
estimating  the  loss,  was  to  take  them  at  the  fair  invoice 
price. 

And  in  Thelluson  v.  Bewick  (6),  it  was  held  by  Lord 
Kenyon,  that  in  a  policy  of  insurance  the  underwriter  does 
not  insure  against  any  loss  that  may  arise  from  the  diflference 
of  the  exchange. 

In  Amery  v.  Rodgers  (c),  which  was  an  insurance  on  the 
ship  Dart  from  St.  Kitts  to  London^  on  which  the  defendant 
had  underwritten  200/.,  the  plaintiff  had  written  to  his  agent 
in  London  to  effect  a  policy  on  ship  and  cargo,  calculating 
the  ship  at  1,500/.  of  that  sum.  No  goods  were  ever  loaden 
on  board.  Lord  Kenyan,  though  he  first  doubted,  afterwards 
adopted  the  rule  which  the  special  jury  assured  him  was 
established  at  Lloyds  Coffee-house  for  settling  losses  of  this 
kind,  namely,  that  as  the  policy  never  attached,  the  assured 
was  entitled  to  recover  such  a  proportion  of  the  sum  which 
the  defendant  had  underwritten,  as  the  property  on  which 
the  policy  attached  bore  to  the  whole. 

Mr.  Justice  Park  observes  (cQ,  ''  that  as  clearness  and 
precision  are  necessary  upon  all  subjects,  and  more  especially 
upon  this,  that  it  is  to  be  borne  in  mind,  that  when  we  speak 
of  the  underwriter  being  liable  to  pay,  whether  for  total  or 
average  losses,  they  are  liable  only  in  proportion  to  the  sums 

(a)  At  Guild,  after  Mich.  Term,      1  £sp.  77. 
J  785.  Park  Ins.  226.  (c)  1  Esp.  207. 

(6)    Sit.  after  Mich.  34  Geo.  3,  \d)  Park  Ins.  p.  221. 
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which  they  have  underwritten.     Thus  if  a  man  underwrite 

1 00/.  upon  property  valued  at  500/.,  and  a  total  loss  happen,  be 

shall  pay  100/.,  that  being  the  amount  of  his  subscription :  and 

if  only  an  average  loss  amounting  to  60/L  or  70/.  per  cent.,  then 

he  shall  pay  only  60/.  or  70/.,  being  his  proportion  of  the  loss." 

The  learned  Judge  has  left  this  passage   without  the 

qualification  which    more  recent   experience   should  have 

suggested ;  he  was  aware  of  the  case  of  Le  Cheminami  v. 

Pearson  (a),  for  it  appears  in  the  last  edition  by  him  in  a 

note  at  page  49,  but  it  ought  to  have  been  referred  to  at  the 

part  of  his  Treatise  from  which  I  have  copied  his  generd 

observations  of  the  payments  to  which  the  underwriters 

liabilities  are  limited.    However,  dismissing  this  remark,  I 

must  refer  to  the  subject,  to  shew  that  those  observations  of 

the  learned  author  must  be  taken  now  with  several  grains  of 

allowance.     The  liability  of  the  underwriter  is  not  restricted 

to  the  single  amount  of  his  subscription,  but  he  may  be 

subject  either  to  several  average  losses,  or  to  an  average  and 

total  loss,  or  to  money  expended  (in  the  words  of  the  policy 

which  form  part  of  the  head  of  this  section)  "  in  and  about 

the  defence,  safeguard,  and  recovery  of  the  ship,"  to  a  much 

greater  amount  than  his  subscription.  (6)    I  shall  first  refer 

to  the  case  I  have  just  mentioned^  and  afterwards  to  some 

other  authorities. 

The  under-  1°  ^hat  case,  which  was  on  a  policy  of  insurance  on  a  ship, 

rt»t^ctodtothc  "  *'  *"^  ^"^"^  Jersey  to  a  port  or  ports  in  Norway,^  the  first 

amount  of  his     couut  of  the  declaration  averred  that  during  the  voyage  the 

but  he  may'      ship,  by  forcc  of  the  winds  and  the  waves,  and  by  the  perib 

SSc'^d'iJtotS  of  the  sea,  was  damaged  to  the  amount  of  378/.  18*.  lOdL, 

loss  in  the  same  g^j  ^jjnj  thereupon  the  assured,  their  factors,  servants,  and 

voyage ;  or  for  *  ^ 

several  average  assigns,  did  sue,  labour,  and  travel  for,  in  and  about  the 

ing  to  more  *   defence,  safeguard,  and  recovery  of  the  ship,  and  thereby 

i^  his  sub-     incurred  charges  and  expenses,  to  wit,  to  the  amount  of 

373/.  13*.  lOd. ;  and  averred  that  the  proportion  contributa- 

ble  by  the  defendant,  according  to  the  rate  and  amount  of 

(a)  4  Taunt.  367-  in  Brooks  r.  M'Donnell,  1  Y.&C. 

(6)  See  also  per  Lord  Abinger,      515. 
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lis  subscription,  amoanted  to  13/.  9s. ;  and  that  afterwards 
he  vessel  sailed  from  Jersey^  on  the  voyage  insured,  and 
luring  the  voyage  was  captured  and  wholly  lost,  by  reason 
irhereof  the  defendant  became  liable  to  pay  the  j^ntiff 
113/.  9«.,  according  to  the  effect  of  his  policy.  The  second 
ount  proceeded  on  the  total  loss  only ;  and  there  were  also 
he  common  money  counts*  The  fact  was,  that  the  vessel 
lad  been  injured  by  a  gale  of  wind  while  lying  in  the  port  of 
Tersey^  previous  to  her  voyage,  and  had  sustained  the  average 
3S8,  which  was  admitted  and  was  repaired  by  the  plaintiff*; 
fterwards  the  vessel  was  captured.  The  question  upon  this 
lart  of  the  case  was,  whether  there  was  any  legal  objection  to 
he  plaintiff*'s  recovering  an  average  loss  arising  in  the  former 
»art  of  the  voyage,  and  for  a  total  loss  afterwards.  Upon 
his  point  C.  J.  Mansfield  said,  ^*  a  policy  of  insurance  b  a 
ery  strange  instrument,  as  we  all  know  and  feel ;  in  practice, 

know  of  cases  in  the  Court  of  King's  Bench  where  such 
xpenses  have  been  recovered  as  an  average  loss,  without 
laking  any  distinction,  whether  it  was  recoverable  as  an 
verage  loss  from  damage  repaired,  or  within  the  words  of 
ie  permission  to  "  sue,  labour,  travel,  &c.,**  and  as  no  such 
istinction  has  been  made,  we  find  it  safer  to  adhere  to  the 
3mmon  practice,  which  has  obtained,  and  to  call  it  all  average 
anaage."    The  plaintiff*,  therefore,  recovered  both  sums. 

But  as  we  must  never  lose  sight  of  the  main  principle  of  Butthcassund 

•ai  1  <»•«••  cannot  recover 

iw,  that  the  assured  upon  a  contract  of  mdemmty  is  not  to  for  mora  than 
jcover  for  what  he  has  not  in  fact  been  actually  damnified,  b^^^damn?*^*' 
most  important  distinction  is,  in  this  place,  to  be  drawn  ^cd* 
etween  a  case  of  the  above  description,  and  one  in  which, 
y  the  intervention  of  subsequent  circumstances,  the  previous 
eterioration  of  the  subject-matter  is  ultimately  a  matter  of 
erfect  indiff*erence  to  the  assured's  interests.    And  this  is 
le  great  principle  contained  in  the  case  of  lAvie  v.  Janson^ 
hich  was  referred  to  in  a  former  section,  for  the  position 
causa  proxima  non  remoia  speciaiur.**  (a)     In  that  case  the 

(a)  12  East,  648.    Ante,  p.  27  i. 
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ship,  which  was  "  warranted  free  from  American  coDdeim- 
tion,"  was  driven  on  shore  in  the  night,  where  she  reeeived  i 
partial  damage,  but  was  seized  the  next  day,  and  oondemiKl 
by  the  American  government ;  and  the  Court  of  King's  Bench 
held,  that  as  there  was  a  total  loss  excepted  out  of  the  poEcj, 
the  assured  could  not  recover  for  the  previous  average  Iob, 
which  in  the  event  became  wholly  immaterial  to  the  assoraL 
Lord  EUenborough,  C.  J.,  said,  "  considering  the  deterion- 
tion  of  the  ship  and  cargo  as  to  the  extent  of  what  is  tekh 
able  to  the  head  of  sea-damage,  we  think  we  may  lay  it  dowi 
as  a  rule,  that  where  the  property  deteriorated  is  afterwaidf 
totally  lost  to  the  assured,  and  the  previous  deterioralioi 
becomes  ultimately  a  matter  of  perfect  indifference  to  In 
interests,  he  cannot  make  it  the  ground  of  a  claim  upon  tk 
underwriters.  The  object  of  a  policy  is  indemnity  to  die 
assured ;  and  he  can  have  no  claim  to  indenmity  where  Am 
is  ultimately  no  damage  to  him  from  any  peril  insured  BgnauL 
If  the  property,  whether  damaged  or  undamaged,  would  hive 
been  equally  taken  away  from  him,  and  the  whole  loss  wooU 
have  fallen  upon  him  had  the  property  been  ever  so  entiRf 
how  can  he  be  said  to  have  been  injured  by  its  having  been 
antecedently  damaged  ?  " 

In  tliis  case  we  must  observe,  that  the  accident  wUch 
occasioned  the  average  loss,  and  the  cause  of  the  total  lo«» 
formed  parts  of  one  continued  transaction,  and  that  there  vii 
no  endeavour  made  by  the  assured,  or  expense  incurred  bj 
them  in  repairing  it,  between  the  interval  of  the  average  iimI 
total  loss.  His  Lordship  goes  on  to  say,  ''There  majbe 
cases  in  which,  though  a  prior  damage  be  followed  by  a  toCil 
loss,  the  assured  may,  nevertheless,  have  rights  or  daini  m 
respect  of  that  prior  loss,  which  may  not  be  extinguished  bj 
the  subsequent  total  loss.  Actual  disbursements  for  repain 
in  fact  made,  in  consequence  of  injuries  by  perils  of  the  seas 
prior  to  the  happening  of  the  total  loss,  are  of  this  descrip- 
tion; indeed,  they  are  more  properly  to  be  considered  ai 
covered  by  that  authority,  with  which  the  assured  is  generaDy 
invested  by  the  policy  of  'suing, labouring,  and  travailing, &&/ 
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in  which  case  the  amount  of  such  dishursements  might  more 
properly  be  recovered  as  money  paid  for  the  underwriter, 
under  the  direction  and  allowance  of  this  provision  in  the 
policy,  than  to  a  substantive  average  loss  to  be  added  cumu- 
latively to  the  total  loss  which  is  afterwards  incurred  in  con- 
sequence of  sea  risks.'* 

This  subject  was  mentioned,  and  the  cases,  (which  I  have 
just  considered)  referred  to,  in  a  very  important  and  recent 
case  of  Stewart  v.  Steele,  (a)  I  shall  state  the  case  the  more 
fully  on  account  of  its  general  applicability  to  the  subject  of 
this  section. 

This  was  an  action  on  a  policy  of  insurance  **  for  twelve 
calendar  months,  commencing  the  Ist  May^  1835,  and  ending 
80th  Aprilf  1836,  both  days  inclusive,  in  port  or  at  sea,  in  all 
places,  at  all  times,  and  on  all  services,  upon  any  kind  of 
goods  and  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furni- 
ture of  and  in  the  good  ship  or  vessel  called  the  Sherburne , 
valued  at  8,000/."  The  declaration,  after  setting  out  the 
policy  and  averring  the  plaintiff's  interest  in  the  ship,  stated 
that  on  the  Ist  of  May,  1835,  the  said  ship  was  in  safety  in 
harbour  at  Bombay ^  in  the  East  Indies  ;  that  afterwards,  and 
before  the  80th  April,  1836,  to  wit,  on  the  20th  August,  1835, 
whilst  the  said  ship  was  protected  by  the  said  policy,  the  said 
ship  was,  by  the  perils  of  the  sea  and  by  stormy  and  tem- 
pestuous weather,  and  by  the  violence  of  the  winds  and  waves, 
greatly  strained,  bulged,  broken,  and  otherwise  damaged  in 
her  body,  rudder,  bowsprit,  irons,  and  other  parts,  whereby 
it  became  necessary  to  repair  the  damage  done  to  the  said 
as  aforesaid;  that  after  such  damage  had  arisen  as 
id,  and  in  consequence  thereof,  the  plaintiff,  by  him- 
self and  servants  and  agents,  to  wit,  on  the  day  and  year  last 
aforesaid,  did  labour  for,  in,  and  about  the  safeguard,  safety, 
and  preservation  of  the  said  ship  or  vessel,  and  in  so  doing, 
and  in  and  about  the  necessary  repair  of  the  said  ship,  by 

(a)  5  Scott's  N.  R.  927. 
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reason  of  the  damages  so  by  him  sustuned  as  aforesud,  did 
necessarily  lay  out  and  expend  a  large  sum  of  money,  to  wit, 
tlie  sum  of  1|000/.,  whereby  the  defendant,  according  to  the 
terms  of  the  said  policy,  and  of  his  said  promise  and  under- 
taking, then  became  liable  to  pay,  and  ought  to  have  paid 
the  plaintiff  150/.,  being  the  rateable  proportion  of  tlie 
expense  aforesaid,  which  the  defendant  ought  to  have  piid 
and  contributed  in  respect  of  the  insurance  aforesaid,  whereof 
the  defendant  then  had  notice;  and  that  afterwards,  ind 
during  the  continuance  of  the  risk,  and  whilst  the  sud  ship 
in  the  said  policy  of  insurance  mentioned  was  protected  hj 
the  said  policy,  to  wit,  on  the  lOth  of  October,  18S5,  die 
ship  in  the  said  policy  mentioned,  by  stormy  weather,  fte., 
became  and  was  wholly  lost  to  the  plaintifl^  of  which  pie- 
mises  he,  the  defendant,  had  notice. 

There  was  also  a  count  for  money  had  and  rec^ved,  and 
a  count  upon  an  account  stated. 

The  defendant  first  as  to  so  much  of  the  first  connt  as 
stated,  &c.  (following  the  allegation  of  the  count)  the  defendant 
saith  the  plaintiff*  ought  not  further  to  maintain  his  action, 
because  the  defendant  brings  into  Court  the  sum  of  18iL  ISi. 
ready  to  be  paid  to  the  plaintiff,  and  the  defendant  suth  the 
plaintiff  hath  not  sustained  damages  to  a  greater  amount  than 
the  said  sum  of  18/.  ISv.,  in  respect  of  the  said  causes  of 
action  in  the  introductory  part  of  that  plea  mentioned,  && 

Secondly,  he  pleaded  to  so  much  of  the  first  count  as 
stated,  that  the  said  ship  was  lost  by  storms,  &c,  that  the 
said  ship  was  not  lost  by  storms,  winds,  &c.,  concluding  to 
the  country.    Thirdly,  to  the  two  last  counts  non  assumpslL 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  Sittings 
at  GuildhaU,  after  Hil.  Term,  1841.  The  Skerbmme  left 
Calcutta  on  the  llth  Jufy^  1835,  with  goods  and  passengers 
for  England.  In  going  down  the  river  Hooghley,  the 
steamer  which  was  towing  her,  came  athwart  her  hawse, 
striking  her,  according  to  the  plaintiff**s  witnesses,  with  con* 
siderable  violence  on  the  larboard  bow.  The  Sherburne  pro- 
ceeded on  her  voyage,  but  was  found  so  leaky  as  to  be 
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obliged  to  return  to  Calcutta^  which  she  did  on  23rd  July. 
On  her  return  there  she  was  put  into  dock,  and  surveyed  by 
a  shipbuilder  and  by  a  surveyor  to  the  Calcutta  Insurance 
OfficCf  and  also  by  the  surveyor  to  the  agents  to  Lloyds. 
She  underwent  some  repair  and  recoppered :  and  set  sail  for 
England^  but  she  was  again  compelled  to  return,  was  put 
into  a  docky  her  wales,  &c.,  removed  for  the  purpose  of 
examining  the  condition  of  her  timbers,  and  was  ultimately 
found  so  defective,  as  to  render  it  inexpedient  to  repair  her ; 
and  consequendy  she  was  sold  as  she  lay,  for  the  purpose  of 
being  broken  up.  Notice  of  abandonment  was  given  on  the 
9th  October t  1835,  before  the  sale.  On  the  part  of  the 
plaintiff,  it  was  insisted  that  the  underwriters  were  liable 
for  all  the  expenses  incurred  on  both  occasions  of  the  vessel's 
return  to  Calcutta^  including  the  recoppering  and  the  re- 
placing the  wales.  For  the  defendant,  it  was  submitted  that 
the  underwriters  were  only  liable  for  that  which  was  the 
immediate  and  necessary  result  of  a  peril  insured  against, 
and  they  were  not  liable  for  the  expense  of  recoppering, 
nor  the  expense  which  would  have  been  incurred  had  the 
wales  been  replaced ;  nor,  indeed,  for  any  of  the  expenses 
incurred  on  the  second  return  of  the  vessel.  The  money 
paid  into  Court,  (six  guineas  per  cent)  was  sufficient  to  cover 
the  expenses  incurred  upon  the  first  occasion,  excluding  the 
new  coppering.  And  it  was  agreed  that  in  the  event  of 
the  jury  finding  for  the  plaintiff  on  the  first  issue  only,  the 
damages  should  be  referred.  The  Lord  Chief  Justice  in  his 
summing  up,  told  the  jury  that  they  were  to  say  with  a 
reference  to  the  first  issue,  whether  or  not  enough  had  been 
paid  into  Court  to  cover  the  average  loss :  that  the  under- 
writers were  liable  for  all  the  consequences  that  naturally 
and  necessarily  flowed  from  the  injury  sustuned  by  the 
Sherburne^  from  the  collision  with  the  steamer  on  the  11th 
of  July:  that  beyond  this  there  were  two  points  for  their 
consideration, — first,  whether  the  underwriters  were  not  also 
liable  for  the  expense  of  recoppering  the  vessel  on  her  first 
return  to  Calcutta^ — secondly,  whether  the  repairs  not  having 
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been  completely  and  effectually  done  upon  the  first  occason, 
they  were  not  also  liable  for  the  expenses  incurred  on  the 
second  ?  that  if  the  new  coppering  was  rendered  necessary 
by  the  natural  decay  and  wear  of  the  old  copper,  or  in  cod* 
sequence  of  the  collision :  that  if  the  stripping  off  the  copper 
were  rendered  necessary  by  the  collision,  the  expense  of 
replacing  it  and  restoring  the  ship  to  a  navigable  state,  must 
fall  on  the  underwriters ;  otherwise  not.  As  to  the  second 
issue,  his  Lordship  left  it  to  the  jury  to  say,  whether  or  not 
the  total  destruction  and  loss  of  the  ship  was  the  result  of 
the  collision. 

The  jury  having  retired  for  a  considerable  time,  retuned 
into  Court  with  the  following  verdict : — 

Verdict  for  the  plaintiff  on  the  first  issue,  sufficient  not 
having  been  paid  into  Court  to  cover  the  expense  of  stripping 
off  and  replacing  the  copper,  for  all  the  repairs  and  chargei 
on  both  occasions  of  the  return  of  the  vessel,  actually  incurred, 
and  also  what  would  have  been  necessary  for  replacing  the 
wales,  which  we  consider  was  the  consequence  of  the  colli- 
sion." A  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  was  obtained  on  the  part  of  the 
defendant 

On  the  argument  on  showing  cause,  it  was  argued  for  the 
plaintiff,  that  he  was  entitled  to  recover  the  expense  actuaDj 
incurred  in  removing  them,  and  also  that  which  would  bate 
been  incurred  had  they  been  replaced. 

Mauk,  J. — Do  you  contend  that  if  the  ship  sustains  an 
average  loss  in  the  course  of  a  voyage,  and  she  is  afterwards 
totally  lost,  the  average  damage  never  having  been  repaired, 
the  assured  could  recover  in  respect  of  the  average  losst 

Tindalf  C.  J. — Here  the  expense  was  never  incurred,  how 
then  can  the  underwriters  be  charged  with  it? 

Maule,  J. — Suppose  a  vessel  loses  a  mast  by  a  peril 
insured  against ;  if  the  mast  be  replaced,  no  doubt  the  under- 
writers are  liable :  but  suppose,  after  the  loss  of  the  mast  and 
before  the  vessel  is  refitted,  she  is  totally  lost,  whether  by  a 
peril  insured  against,  or  in  consequence  of  some  wrongful  act 
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for  which  the  underwriters  are  not  liable-— could  the  assured 
recover  in  respect  of  the  average  loss  ? 

Clearly  he  could. 

Mauk,  J.  —  **  It  has   repeatedly  and  consistently  with  Obserratioii  of 
good  sense  been  decided  that  he  cannot.     There  was  a  case  the  casei  of 
of  Livie  v.  Jansan  (a),  where  an  American  vessel  was  insured,  ^^^V/  "^J"??"* 

,  and  Blackett  V. 

*  warranted  free  from  American  condemnation  :*  after  she  had  Royal  Ex- 
sailed  on  her  voyage  she  sustained  damage,  which  had  it  been 
repaired,  would  undoubtedly  have  fallen  on  the  underwriters : 
she  was  however  not  repaired ;  and  she  afterwards,  being 
ashore  in  the  St,  Lawrence^  was  captured  by  the  American 
government,  and  the  underwriters  were  held  not  responsible 
for  the  average  loss.    The  same  principle  was  acted  upon  in 
the  case  of  Blackett  v.  The  Royal  Exchange  Company  (&), 
where  it  was  held,  that  on  a  memorandum  '  free  from  average 
under  three  per  cent.,*  the  underwriter  was  liable  for  the 
amount  of  the  aggregate  of  several  average  losses,  each  less 
than  three  per  cent.,  though  amounting  together  to  more.** 

After  the  argument : 

Tindalf  C.  J. — **  It  seems  to  me  that  the  jury  were  clearly 
wrong  in  treating  the  cost  of  replacing  the  wales  as  an  expense 
falling  within  the  description  of  an  average  loss,  when  that  ex- 
pense has  not  been  incurred  at  all,  in  consequence  of  the  act 
of  the  assured  himself.  The  jury  say,  they  find  for  '  the 
plaintiff  on  the  first  issue,  sufficient  not  having  been  paid  into 
Court  to  cover  the  expenses  of  stripping  off  and  replacing 
the  copper,  and  for  all  the  repairs  and  charges  on  both  occa« 
sions  on  the  return  of  the  vessel  to  Calcutta  actually  incurred. 
If  they  had  stopped,  I  should  have  been  satisfied  with  the 
verdict,  but  they  add,  *  and  also  that  which  would  have  been 
necessary  for  replacing  the  wales :'  the  whole  of  which  they 
considered  were  the  consequences  of  the  collision.  Now  the 
ship  was  dismantled  and  the  wales  removed,  for  the  purpose 
of  ascertaining  the  real  state  of  her  timbers.  All  that  was 
perfectly  correct,  and  the  expenses  they  incurred  were  an 

(a)  12  East,  648 ;  ante,  pp.  271,  443.  (5)  2  Cr.  &  J.  244. 
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immediate  consequence  of  the  average  loss  which  had  been 
sustained,  and  the  expenses  in  respect  to  which  the  assured 
is  entitled  to  be  indemnified.  The  jury  have  done  wrong  in 
allowing  for  the  possible  expense  which  the  plaintiff  might 
have  incurred  in  replacing  the  wales,  but  which  he  refused 
to  incur,  and  did  not,  in  fact,  incur,  treating  the  ship  in  a 
totally  different  view.  The  proper  measure  of  damages,  in 
my  opinion,  is  the  average  loss  that  was  the  immediate  and 
necessary  consequence  of  the  collision,  together  with  such 
charges  and  expenses  as  may  be  said  to  be  incident  thereto : 
and  that  does  not  embrace  the  expenses  for  the  wales.  If, 
therefore,  the  case  does  not  go  down  again,  the  verdict 
should  be  amended  by  striking  out  so  much  as  relates  to  the 
wales." 

Maule,  J.,  concurred  respecting  the  wales.     He  then  said, 

— ''  It  has  been  suggested  that  the  measure  of  the  damages 

being  matter  for  discretion  for  the  jury,  the  Court  cannot 

interfere  when  they  have  adopted  an  erroneous  measure,  but 

only  when  they  have  not  acted  bond  fide.   It  is,  however,  the 

constant  practice  of  the  Court  to  grant  new  trials  where  the 

damages  have  been  assessed  on  an  erroneous  principle ;  and 

it  has  never  been  doubted  but  that  it  is  perfectly  competent 

for  the  Court  to  do  so. 

There  is  bat         ''  ^  apprehend  that  the  expenses  incurred  by  the  owner  for 

^Wch*the'^  repairing  a  ship  can  be  recovered  from  the  underwriters  only 

owner  can        by  one  of  two  ways.     One  is,  where  they  are  for  repain 

receive  from 

the  onder-  actually  done,  and  prudently  and  properly  done ;  then  the? 
ezp!rose9  of  re-  ^^^  ^  ^^  measure  of  the  loss  which  the  assured  has  sustained: 
pairing  a  ship,  jjg  jg  gp  much  the  worse  for  a  peril  within  the  policy.  It  is 
not  sufficient,  however,  that  the  expenses  should  have  been 
actually  incurred,  in  order  to  entitle  the  assured  to  recover 
them :  it  is  also  necessary  that  they  should  have  been  pro- 
perly and  prudently  incurred,  to  make  them  a  fit  measure  of 
the  assured's  loss.  Suppose  they  are  actually  incurred,  but 
under  circumstances  in  which  no  prudent  man  would  attempt 
to  repair  the  damage,  but  would  submit  to  it,  and  treat  his 
ship  as  so  much  the  worse ;  or  suppose  an  anchor  dropped 
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from  the  ship  and  lost,  being  a  peril  within  the  terms  of  the 
policy,  possibly  the  anchor  may  be  recovered  at  an  expense 
far  exceeding  its  intrinsic  value ;  would  the  expense  actually 
incurred  in  either  case  be  the  proper  measure  of  damages  t 
Clearly  not.  The  assured,  therefore,  must  recover  the  ex- 
penses, not  eo  nomine  as  expenses,  but  as  the  measure  of  the 
loss,  where  they  are  bond  fide  and  prudently  incurred ;  and 
in  such  cases  the  jury  would  deal  liberally  towards  the  assured. 
Expenses  of  this  sort  fall  within  that  clause  of  the  policy  Expenies  of 
which  enables  the  assured  to  lay  out  money  for  the  benefit  of  J^i^in^the 
all  concerned.     Money  so  laid  out,  and  prudently  laid  out,  clause  of  the 

^  ''  policy  which 

may  be  recovered  from  the   underwriters.     In  the  present  enables  the  as^ 
case,  the  jury  have,  by  that  part  of  the  verdict  which  is  not  ^t  money^fof 
now  complained  of,  found  that  the  underwriters  are  liable  for  ^Tconcera^ 
the  whole  amount  of  the  expenses  actually  and  bond  fide 
incurred.   That  puts  out  of  the  question  any  claim  to  recover 
in  respect  of  money  laid  out  under  the  clause  as  to  suing, 
labouring,  travailing,  &c.,  and  reduces  it  to  the  question, 
whether  the  plaintiff  is  entitled  to  recover,  in  respect  of  the 

ship  being  so  much  the  worse  ?     It  is  said  that  the  plaintiff 

• 

bad  a  vested  right  of  action  at  the  moment  of  the  happening 
of  the  loss,  .which  nothing  could  afterwards  divest.  That, 
I  apprehend,  is  quite  contrary  to  the  doctrine  laid  down  by 
Lord  Ellenboroughy  in  Livie  v.  Janson  (a),  and  contrary  to 
the  principle  acted  upon  in  Blackett  v.  The  Royal  Exchange 
Assurance  Company  {Jb\  and  also  contrary  to  that  of  the  case 
there  cited  of  Cheminant  v.  Pearson  (c).  In  Blackett  v.  The 
Royal  Exchange  Assurance  Company^  the  assured  having 
incurred  expense  to  a  considerable  amount  during  the  voyage, 
and  there  being  afterwards  a  total  loss,  recovered  \20L  against 
an  underwriter,  who  had  subscribed  100/.  for  an  average  and 
the  subsequent  total  loss ;  the  100/.  not  being  like  the  penalty 
in  a  bond,  the  limit  of  the  underwriter's  liability,  but  the  pro<*> 
portion  of  the  loss  he  was  liable  for.  That  case  establishes  this 
principle,  that  the  proper  time  to  estimate  the  loss,  where  the 

(8)  12  East,  C48.  {h)  2  Cr.  &  J.  244.  (c)  4  Taunt.  367. 

gg2 
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party  is  put  to  no  expense,  is  at  the  expiration  of  the  risk.  In 
the  present  case  the  risk  expired  when  the  voyage  was  pat  an 
end  to  by  the  sale  of  the  ship,  for  the  purpose  of  being  broken 
up ;  and  at  that  time,  according  to  the  evidence,  the  plaintiff 
was  not  damnified,  by  the  wales  not  having  been  replaced ;  for, 
if  they  had  been  replaced,  bearing  in  mind  the  other  facts  in 
the  case,  the  ship  would  still  have  been  sold  as  a  wreck  for 
breaking  up.  My  opinion  is,  that,  if  the  plaintiff  had  incurred 
the  expense  of  replacing  the  wales,  and  afterwards  sold  the 
ship  to  be  broken  up,  the  money  so  imprudently  laid  oat 
would  not  have  been  recoverable  from  the  underwriters.  The 
assured  is  entitled  to  recover  the  amount  by  which  the  ship 
is  deteriorated  by  the  accident ;  but,  for  the  reasons  already 
mentioned,  that  does  not  comprehend  the  expense  of  replac- 
ing the  wales.  Upon  this  point,  therefore,  the  jury  have 
come  to  an  erroneous  conclusion;  and,  consequently,  there 
ought  to  be  a  new  trial."  Rule  absolute  for  a  new  trial,  on 
payment  of  costs. 
The  proportion  The  rule  by  which  an  average  loss,  occasioned  by  sei- 
whicbtibe**^  damage  is  to  be  ascertained,  underwent  much  discussion; 
»si^  bf>       in  the  case  of  Johnson  v.  Sheddon  (a),  and  a  very  able  and 

sustained  is  to  ^ 

be  cilculated  elaborate  judgment  was  pronounced  on  the  occasion  by  Mr. 
and not^t^enet  Justice  Lawrence^  who  began  that  judgment  by  declaring, 
pnc^  of  the      ^[^^^  ^y^^  \q^^  jg  ^  {^^  estimated  by  the  rule  laid  down  in 

sound  and  ^ 

damaged  goods  Lewis  v.  Rucker,  that  the  underwriter  is  not  to  be  subjected 
delivery.  to  the  fluctuation  of  the  market ;   that  the  loss,  for  which 

alone  he  is  responsible,  is  the  deterioration  of  the  conuno* 
dity  by  sea-damage ;  and  that  he  is  not  liable  for  any  loss 
which  may  be  the  consequence  of  the  duties  or  charges  to  be 
paid  after  the  arrival  of  the  commodity  at  the  place  of  his 
destination.  The  parties  agreed  that  the  damage  was  to  be 
ascertained  by  considering,  whether  the  commodity  was  a 
third,  a  fourth,  or  a  fifth  worse  ;  and  it  was  also  agreed,  that 
that  could  only  be  done  by  the  price  at  the  port  of  delivery. 
But  the  only  question  was,  whether  that  price  was  to  be 

(a)  2  East,  681. 
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ascertained  by  the  net  proceeds,  or  by  the  gross  produce. 
But  the  Court  held,  that  the  calculation  was  to  be  made  on 
the  difference  between  the  respective  gross  proceeds  of  the 
same  goods  when  sound  and  when  damaged,  and  not  on  the 
net  proceeds.  The  main  stress  of  the  argument  in  favour  of 
the  judgment  is  this,  that  by  taking  the  net  proceeds  as  the 
basis  of  the  calculation,  instead  of  the  gross  proceeds,  it  will 
happen,  that  where  equal  charges  are  to  be  paid  on  the 
sound  and  damaged  commodity,  the  underwriter  will  be 
affected  by  the  fluctuation  of  the  market,  which  he  ought 
not  to  be.  Thus,  suppose  sound  goods,  including  all  charges, 
sell  for  600/.  the  damaged  for  300/.  let  the  charges  on  each 
be  100/.,  the  difference  after  they  are  deducted,  will  be  300/. 
or  three-fifths.  But  let  the  goods  come  to  a  fallen  market 
with  the  same  degree  of  deterioration,  let  the  sound  sell  for 
300/.,  the  damaged  for  150/.,  and  deduct  the  charges  as 
before,  the  net  proceeds  of  the  one  will  be  220/.  the  other 
50/.,  so  the  underwriter  will  in  this  case  have  to  pay  three- 
fourths.  But  as  the  deterioration  is  the  same  in  both  cases, 
the  underwriter  should  pay  the  same,  whatever  be  the  state 
of  the  market,  which  he  will  do  if  the  gross  produce  be  taken, 
namely,  half  the  valued  or  invoice  price.  Another  conse- 
quence of  taking  the  net  produce  will  be,  that  the  underwriter 
will  be  made  responsible  for  a  loss  not  arising  from  the  dete- 
rioration of  the  commodity  by  sea-damage,  but  for  that  loss 
which  the  assured  suffers  from  being  liable  to  pay  the  same 
charges  on  the  sound  and  damaged  commodity.  This  will 
be  illustrated  by  the  case  put  of  two  ships  arriving  with  the 
same  commodity  equally  damaged ;  one  being  subject  to 
duties  and  charges,  and  the  other  to  none :  the  degree  of 
deterioration  being  the  same,  the  underwriters  should  pay 
alike  in  both  cases.  Suppose  then  the  cargoes  be  dete- 
riorated one-half,  and  the  demand  and  the  state  of  the 
market  the  same,  and  that  the  goods,  if  sound,  would  sell 
for  1000/.,  but  being  damaged,  for  500/.,  and  the  charges  to 
be  200/i  On  those  goods,  where  no  charges  are  to  be  paid, 
the  insurer  will  have  to  pay  one-half,  or  50/.  per  cent.     The 
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goods,  where  charges  are  to  be  paid,  being  equaHy  good  with 
the  other,  will  sell  for  the  same  sum,  and  when  200/.  are 
deducted  for  charges,  will  in  one  case  leave  a  net  produce  of 
800/.  in  the  other  of  300/. ;  and  thus,  if  the  underwriter  were 
to  pay  according  to  this  calculation,  he  would  pay  five-eighths 
instead  of  four-eighths,  or  one-half;  not  because  the  one 
cargo  has  suffered  more  than  4he  other  by  the  sea,  for  the 
supposition  is  that  the  sea-damage  is  the  same  in  both  ;  but 
from  commodities  of  unequal  value  being  subjected  to  equal 
duties  and  charges." 

The  same  question  came  before  the  Court  of  Common 

Pleas  in  Michaelmas  Term,  1802,  in  the  case  of  Hurry  v. 

The  Royal  Exchange  Company  (a),  when  that  Court  fully 

approved  of  the  rule  so  ably  laid  down  by  Mr.  Justice 

Lawrence^  and  determined  that  the  loss  must  be  calculated 

upon  the  gross,  and  not  upon  the  net  proceeds  of  the  goods 

insured  at  the  port  of  delivery. 

In  an  open  I"  the  Case  of  Usfier  v.  Noble  (6),  it  was  argued,  that  the 

vSc^priTO  tol  ™'®  "*  Lewis  V.  Ruder  did  not  apply  to  open  policies  ;  but 

gether  with  the  the  Court  held,  that  the  rule  for  estimating  any  loss  of  goods 

premium  of        ,  ,  • 

msnnmce  and  insured  by  an  open  policy,  is  to  take  the  invoice  price  at  the 
^rmtibe Usis  P^^^  ^^ loading,  together  with  the  premium  of  insurance  aod 
of  the  calcula-   commission,  as  the  basis  of  the  calculation  of  the  value  of  the 

tion  of  the 

\*alue  of  the  goods :  and  the  rule  for  estimating  an  average  loss  in  the  like 
d^ence  be-  case  is  the  same  as  upon  a  valued  policy,  by  taking  the  pro- 
2w  price  of  portional  difference  between  the  selling  price  of  the  sound 
£^^!^^J^^  and  that  of  the  damaged  goods  at  the  port  of  delivery,  and 
at  the  port  of  applying  that  proportion  with  reference  to  such  estimated 
the  pnmmtion    value  at  the  loading  port  to  the  damaged  portion  of  the 


the  proportiox 
of  the  lots. 


goods. 

Where  in  the  case  of  Bousfield  y,  Barnes  (c),  a  party  had 
insured  his  ship  with  the  London  Assurance  Company,  for 
6000/.,  valuing  it  at  8000/.,  and  by  the  policy  in  question 
valued  it  at  6000/.,  but  only  600/.  were  subscribed.  Lord 
Ellenborough  was  of  opinion,  that  on  such  a  valued  policy  it 

(a)  3  Bos.  &  Pull.  308.  (6)  12  East,  639.  (c)  4  Camp.  228. 
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was  no  defence  to  prove  that  the  assured  had  received  the 
whole  amount  of  the  valuation  in  this  policy  from  the  under- 
writers on  another,  if  the  subject-matter  insured  be  proved 
to  be  of  a  value  equal  to  the  sum  received,  and  that  sought 
to  be  recovered.  Thus  the  plaintiff  has  only  received  6,O0OA  » 
he  has  therefore  an  interest  of  ^,000/.  to  which  he  may  apply 
this  policy.  But,  as  only  600/.  have  been  subscribed  upon  it, 
when  he  recovers  that  sum,  he  will  still  be  a  loser  of  1,400/. 
by  tlie  total  loss  of  the  vessel. 

But  in  Irving  v.  Richardson  (a),  where  a  person  makes  A  party 

T     1     .         1  1        .  11  insured  by  om 

two  msurances  declanng  the  same  value  in  each,  he  cannot  policy  for 
recover  more  than  that  sum  though  the  subject-matter  of  the  ^^ip  Talaed  at 
insurance  be  of  sufficient  value.    Thus  in  an  action  for  money  3,000/ ,  and  on 

^    another  for 

had  and  received.  The  defendant  had  insured  1,700/.  on  the  2,000L  on  the 

same  ship 

ship  Smftsure,  valued  at  3,000/.,  with  a  company  at  Glasgow^  valued  also  at 
and  had  afterwards  insured  2,000/.  with  the  AOiance  Marine  ^^"^ 
Assurance  Company,  upon  the  same  ship  valued  again  at  ^^  3,ooo/.  on 
3,000/.    The  ship  was  lost,  and  the  defendant  received  the  policies,tbough 
amount  of  the  insurances  from  both  companies.     This  action  ^^^  ^re 
was  brought  to  recover  the  proportion  paid  by  the  Alliance  ****"  3,700t 
Company  of  the  700/.  the  excess  of  the  whole  sum  paid 
above  the  valuation.  The  ship  was  proved  to  be  really  worth 
more  than  3,700/.  the  sum  received  on   the  two  policies. 
There  was  a  question  of  fact,  whether  the  defendant,  who 
was  mortgagee  of  the  ship  for  less  than  3,000^  had  effected 
the  policy  for  his  own  benefit  only,  or  for  that  of  the  mort- 
gagor also ;  and  it  was  contended  for  the  defendant,  that  if 
the  jury  thought  that  the  insurance  was  effected  for  the 
benefit  of  the  mortgagor  as  well  as  of  the  mortgagee,  the 
plaintiff  was  not  entitled  to  recover,  and  the  case  of  Bousfield 
V.  Barnes  was  cited  as  an  authority.     The  jury  found  for 
the  plaintiff,  on  the  ground  that  the  defendant  had  insured 
his  owner's  interest  only  as  mortgagee.  Lord  Tenterden,  C.  J. 
said,  **  I  was  prepared  to  give  my  opinion  in  point  of  law,  if 
it  had  been  necessary,  that  this  case  is  not  governed  by  that 

(a)  1  M.  &  R.  153 


456 


Of  Average  Losses. 


[part  1. 


In  policies  oo 
freight  the  lost 
is  adenkted 
upon  the  gross 
and  not  on  the 
net  smoiint. 


In  Ml  open 
policT  on 
freight  the  Ion 
shallbe 
adjusted  upon 
the  gross  and 
not  the  net 
amount  of  the 
freight. 


cited.    There  the  lum  mentioned  as  the  value  was  differeD 
in  the  two  insurances ;  here  it  was  the  same,  I  am  of  opinion 
that  where  a  person  effects  two  insurances,  declaring  the 
same  value  in  each,  he  is  bound  by  that  sum,  and  caiuwt 
receive  beyond  that  sum.** 

In  the  case  of  freight  policies  the  usage  at  Lloyds  it  to 
calculate  the  loss  upon  the  gross  amount,  and  not  upon  the 
net  value  of  the  freight.  It  has  been  said  that  the  interest 
on  freight  ought  to  be  that  sum,  and  no  more,  which  the 
owner  calculates  on  receiving  in  case  of  the  safe  arrival  of  the 
ship :  because  in  case  the  ship  is  lost  that  is  all  he  loses. 
But  the  practice  is  different  (a). 

This  principle  was  adhered  to  lately  in  the  case  of  Palmer 
V.  Blackbume  (6),  where  the  freight  which  the  assureti 
would  have  had  to  receive  in  case  of  the  safe  arrival  of  the 
ship  would  have  been  3,068/.,  out  of  which  there  would  bare 
been  a  deduction  of  C99/.  9s.  for  seamens'  wages,  pilotage, 
light  dues,  tonnage,  duty,  and  dock  dues  which  they  were 
exempted  from  paying  by  the  loss  of  the  vessel.  At  the  trial 
it  was  proved  by  merchants  of  great  experience  that  though 
open  policies  on  freight  were  very  rare,  the  uniform  custom 
in  settling  losses  upon  them  had  been  to  pay  the  assured  on 
the  amount  of  the  gross  freight.  The  jury  found  a  verdict 
in  confonnity  witli  the  custom,  and  the  Court  afterwards 
admitted  the  legality  of  it. 

Mr.  J.  Park  in  his  Treatise  says  (c),  "  that  by  the  ordi- 
nances of  Hamburgh  it  is  declared,  that  in  case  of  a  damage 
to  goods,  the  assured  is  not  to  open  their  damaged  goods,  but 
in  the  presence  of  the  assurers  or  the  deputies :  but  if  tine 
and  circumstances  do  not  give  opportunity  to  call  them,  }Ct 
the  goods  must  not  be  opened,  but  in  the  presence  of  a  notary 
and  some  witnesses  (d) ;  but  I  can  find  no  such  regulation  in 
the  law  of  insurance  in  England,  nor  do  I  understand  that 
any  such  is  adopted  in  practice.  Indeed  it  seems  to  be  neetl- 


(a)  Sec  Stev.  on  Aver.  192. 

(b)  I  fiing.  62. 


(r)  Park  Ins.  237. 
{(f)  2  Mag.  228. 
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jecause  an  assured,  in  order  to  entitle  himself  to  recover 
average  loss,  must  prove  by  disinterested  witnesses,  to 
tisfaction  of  the  jury,  the  quantity  of  goods  damaged 
course  of  the  voyage.  The  parties  may,  however, 
ipon  being  present/* 
the  common  memorandum,  which,  as  I  have  before  Of  the  common 

'  '  memonndnm. 

ed,  is  in  the  last  part  of  the  policy,  I  would  have  taken 
I  order,  had  it  not  rather  partaken  of  the  character  of 
3  memorandum  as  it  b,  in  fact,  called,  than  making 
'  the  regular  terms  and  words  of  the  policy :  it  b  not 
besides,  to  treat  of  the  subject  of  **  average  losses*' 
nrithout  taking  with  us  the  consideration  of  the  ''  com- 
lemorandum  :**  which  is  in  the  following  terms : — 
norandum. — N.B.  Corn,  fish,  salt,  fruit,  flour,  and  seed, 
irranted  free  from  ''average,'*  unless  general,  or  the 
le  stranded.  Sugar,  tobacco,  hemp,  flax,  hides,  and 
are  warranted  free  from  "average"  under  five  percent. ; 
er  goods,  also  the  ship  and  freight  are  warranted  free 
^  average,"  unless  general,  or  the  ship  be  stranded, 
d  Abinger,  in  his  judgment  in  Roux  v.  Salvador  (a),  to 

we  have  so  often  referred,  says,  "  The  memorandum 
lot  vary  the  rules  upon  which  a  loss  shall  be  average  or 
-it  does  no  more  than  preclude  the  indemnity  for  an 
lined  average  loss,  except  on  certain  conditions.  It 
)  application  to  a  total  loss,  or  to  the  principles  by 

a  total  loss  is  to  be  ascertained.'* 
ill  be  necessary  to  observe  here,  that  most  of  the  goods 
)ned  in  the  memorandum,  are  of  a  perishable  nature ; 
ierefore«  when  they  are  damaged  by  such  natural  and 
nt  principle  of  corruption  in  themselves,  the  under- 
3,  by  the  ordinances  of  most  countries  are  held  to  be 
rged  (6).  The  underwriters  we  see  are  not  answerable 
y  average  loss,  unless  it  be  by  way  of  a  general  average ; 
me  goods  are  warranted  free  under  five  per  cent.,  others 


(a)  4  Scott,  p.  24. 

(6)  Ordinances  of  France,  Stockholm,  and  Hamburgh 
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under  three   per    cent.,   unless   general,    or   the  ship  be 
stranded  (a). 

And  it  is  usual,  to  say,  when  in  actions  on  policies  of 
insurance,  which  generally  contain  this  ^*  memorandum,"  that 
when  the  ship  is  stranded,  that  has  the  effect  of  taking  the 
goods  of  this  nature  out  of  the  terms  and  words  of  the  excep- 
tion in  the  memorandum. 
Meaning  of  the  What  shall  amount  to  a  stranding  of  the  ship  within  the 
^ »  '  meaning  of  the  memorandum,  has  been  the  subject  of  many 

decisions. 

In  a  case  of  Dobson  v.  Bolton  {b),  at  GuildhaU,  Lord 

Kenyon  told  the  jury,  ''  that  ships  running  on  some  wooden 

piles  four  feet  under  water,  erected  in  Witbeach  river  about 

nine  yards  from  the  shore,  but  placed  there  to  keep  up  the 

banks,  and  lying  on  such  piles  till  they  were  cut  away,  wu  a 

stranding  within  the  policy*  so  as  to  subject  the  underwiiter 

to  an  average  loss  on  com." 

It  ii  not  every       But  it  is  not  every  touching  or  striking  upon  a  fixed  body 

s'trUdne^on  a    ^°  ^^^  ^^^  ^^  river,  that  will  constitute  a  stranding.  Thus,  Lord 

fixed  body  in     EllenboTough  in  the  case  of  Macdougall  v.  The  Royal  Ex- 

the  sea  or  nver  ^  . 

that  will  con.  change  Assurance  Company  {c),  held,  that  in  order  to  establish 
ing.  The  ship  ^  Stranding,  the  ship  must  be  stationary;  for  that  merely 
^^  ^  striking  on  a  rock,  and  remaining  there  a  short  time,  (as  io 

the  case  then  at  the  Bar,  about  a  minute  and  a-half),  and 
then  passing  on,  though  the  vessel  may  have  received  some 
injury,  is  not  a  stranding.  Lord  EllenborougKs  langaage  is 
important.  Ex  vi  termini^  stranding  means  lying  on  the 
shore,  or  something  analogous  to  that  To  use  a  vulgar 
phrase,  which  has  been  applied  to  this  subject,  if  it  is  touch 
and  go  with  the  ship,  there  is  no  stranding.  It  cannot  be 
enough  that  the  ship  lay  for  a  few  moments  on  her  beam 
ends.  Every  striking  must  necessarily  produce  a  retarda- 
tion of  the  ship's  motion.     If  by  the  force  of  the  elements 

(a)  And  the  average  losses  must  Stevens,  on  Average,  231. 

amount  to  three  or  five  per  cent.  (b)  Sit.  after  East   1799-  Mt 

without  the  charges,  in  order  to  Ins.  239. 

render    the     anderwriters   liable.  (r)  4  Camp.  283. 
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she  is  run  a-ground,  and  becomes  stationary,  it  is  immaterial 
whether  this  be  on  piles,  on  the  muddy  bank  of  a  river,  or 
on  rocks  on  the  sea  shore :  but  a  mere  striking  will  not  do, 
wherever  that  may  happen.  I  cannot  look  to  the  conse- 
quences without  considering  the  causa  causans.  There  has 
been  a  curiosity  in  the  cases  about  stranding  not  creditable 
to  the  law.  A  little  common  sense  may  dbpose  of  them  more 
satisfactorily.  * 

But  in  the  case  of  Harman  v.  Vaux  (a),  it  was  held,  where  Wbm  a  sbip 
a  ship  IS  forced  on  shore,  or  is  driven  on  a  bank,  and  remains  shore  and  re- 
on  the  ground  for  any  time,  this  constitutes  a  stranding,  SJJ^oJ'Jho*^ 
without  reference  to  the  degree  of  damage  which  she  thereby  ^T^^^  this  u 

a  stranding. 

sustains. 

In  another  case  of  Carruthers  v.  Stfdebotham  (&),  in  the 
King's  Bench,  the  question  of  stranding  was  much  considered. 
By  the  52  Geo.  3,  c.  39,  the  general  Pilot  Act,  the  captain 
of  every  ship  is  obliged  to  take  licensed  pilots,  where  they 
can  be  bad,  under  a  penalty.     But  sect.  30  provides  that  no 
owner  or  master  of  any  ship  shall  be  answerable  for  any  loss, 
nor  prevented  from  recovering  upon  any  insurance,  by  reason 
of  any  neglect,  default,  &c.,  of  any  pilot  taken  on  board 
under  any  provisions  of  that  act.    Thus  where  a  ship,  under  Where  a  ship 
the  conduct  of  a  pilot,  in  her  course  up  the  river  to  Liverpool^  duct  of  a  pi^' 
was,  against  the  advice  of  the  master,  fastened  at  the  pier  of  Swpiw^^a*' 
the  dock  basin  by  a  rope  to  the  shore,  left  there,  and  she  ^^^  ^^  ^^^ 

there  and  took 

took  the  ground,  and  when  the  tide  left  her  she  fell  over,  by   the  ground  this 
which  seed  (the  subject-matter  insured)  was  damaged:  the  T^strandbg.** 
Court  held  this  to  be  a  stranding,  it  not  being  essential  to 
constitute  a  stranding  that  it  be  the  consequence  of  storms, 
it  being  a  sea  peril,  and  immediately  occasioned  by  sea  water 
upon  the  strand  (c). 


(a)  4  Camp.  429*  and  see  Barrow  where  she  remained  an  hour,  this 

V.  Bell,  4  B.  &  C.  736.    In  Baring  was  not  a  "  stranding." 

r.  Harkle,  at  Guildhall,  1801,   1  (6)  4M.  &S.77. 

Marsh.  232,  Lord  Kenyon  held,  (c)  See  Thompson  v,  Whitmore, 

that  where  a  ship  was  run  foul  of  3  Taunt.  227. 
by  two  others  and  driven  aground. 
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And  the  Court  held,  that  though  this  pilot  was  appdnted 

under  a  local  Liverpool  Act  of  37  Greo.  3,  c  78,  yet  the 

general  Pilot  Act,  above  referred  to^  expressly  refers  to  pikci 

duly  appointed  within  particular  districts.     This  man  was 

regularly  appointed ;  and  sect.  30  of  the  general  act  decides, 

that  the  misconduct  of  such  an  one  shall  not  prereot  die 

assured  from  recovering  upon  any  insurance. 

Bat  where  by        ^"^  ^^  ^^^  decided  in  the  case  of  Heame  v.  Edmumds(s\ 

**^  °**"f^     where  it  is  certain  that,  in  the  ordinary  course  of  the  nafip- 

navigttMm,  the  tion,  the  vessel  would,  by  the  flux  and  reflux  of  the  tide,  be 

Sox  ind  reflux   left  on  the  mud,  that  this  is  not  a  stranding  within  die 

li^  beleft     niesning  <>f  that  term  in  the  policy. 

on  the  ground,  And  in  a  subsequent  case  of  Rayner  v.  Godmond  {b\  Lori 
«*  itnuiding."  Chief  Justice  Abbott  takes  nodce  of  this  distinction.  The 
circumstances  of  this  case  were  as  follows : — In  the  conrK  of 
the  voyage  the  ship  arrived  at  a  place  called  Beat  Locl^  aad 
whilst  she  was  there  it  became  necessary,  for  the  purpose  of 
repairing  the  navigation,  that  the  water  should  be  drawn  <£ 
The  master  placed  the  vessel  in  the  most  secure  place  he 
could  find,  alongside  of  four  other  vessels.  The  water  beiif 
then  drawn  ofi*,  all  the  vessels  grounded,  and  the  ship  m 
question  unfortunately  grounded  upon  some  piles  in  the  rirer 
which  were  not  known  to  be  there,  and  the  cargo  receifcd 
considerable  damage.  The  part  of  the  navigation  where  she 
took  the  ground  was  one  in  which  vessels  usually  were  placed 
when  the  water  was  drawn  off*.  At  the  trial,  Best^  J.,  was 
of  opinion  that  these  facts  amounted  to  a  stranding,  and  the 
plaintiff*  had  a  verdict.  Upon  a  motion  for  a  new  trial,  which 
was  refused,  Abbott^  C.  J.,  said,  ''  The  case  of  Heame  t. 
Edmunds  has  relieved  my  mind  from  the  only  remainhig 
difficulty  which  I  felt  in  this  case,  which  was,  lest  it  shooU 
follow  from  our  decision,  or  from  that  of  Carruthers  v.  Syde- 
botham^  that  every  settling  on  the  ground  by  a  vessel  should 
be  deemed  a  stranding;  but  that  case  was  decided  on  s 
distinction,  which  leaves  Carruthers  v.  Sydebotham  a  vah'd 

(a)  1  firod.  &  Bing.  388.  (6)  5  B.  &  A.  2S5. 


SECT.  XV.]  Of  Average  Losses. 

authority ;  for  there  the  accident  happened  in  the  ordinary 
course  of  the  voyage ;  and  on  that  ground  the  underwriters 
were  held  not  to  be  liable.  Here  the  loss  did  not  so  happen, 
for  we  cannot  suppose  that  these  canals  are  so  constantly 
wanting  repair,  as  to  make  the  drawing  off  of  the  water  an 
occurrence  in  the  ordinary  course  of  the  voyage." 

And  in  the  more  recent  case  of  Bishop  v.  Peniland,  (a) 
where  the  ship  in  the  course  of  her  voyage  was  compelled  to 
put  into  a  tide  harbour,  and  was  there  moored  alongside  a 
quay,  in  the  usual  place  for  ships  of  her  burthen,  it  became 
necessary,  in  addition  to  the  usual  moorings,  to  fasten  her  by 
tackle  to  posts  on  the  shore,  to  prevent  her  falling  over  upon 
the  tide  leaving  her.  The  rope  with  which  she  was  thus 
fiutened  not  being  of  sufficient  strength,  (&)  broke  when  the 
tide  left  the  vessel,  and  she  fell  over  upon  her  side,  and  was 
thereby  stove  in  and  greatly  injured.  It  was  held,  that  this 
was  a  stranding  within  the  meaning  of  that  word  in  the 
policy.  But  that  if  she  had  merely  taken  the  ground,  with* 
out  falling  over  by  accident  on  her  side,  and  been  stove  in,  it 
would  not  have  been  a  stranding.  And  Littledale,  J.,  says, 
**  There  seems  to  be  some  contrariety  of  opinion  as  to  the 
meaning  of  the  term  '  stranding.*  That  term,  in  its  ordinary 
sense,  means  taking  the  ground,  or  being  on  the  strand ;  but 
that  is  not  the  meaning  of  the  word  in  a  policy  of  insurance. 
For  this  vesseVs  taking  the  ground  in  the  first  instance  was 
not  a  stranding  within  the  meaning  of  the  policy.  I  think  it 
is  immaterial  whether  a  vessel  takes  the  ground  when  she  is 
in  the  course  of,  or  at  the  end  of  the  voyage.  But  when  a 
vessel  is  on  the  ground,  or  stranded,  in  such  a  situation  as 
she  ought  not  to  be  in  while  prosecuting  the  voyage  on  which 
she  is  bound,  that  is  a  stranding  within  the  meaning  of  the 
policy.     In  Hearne  v.  Edmunds^  (c)  the  taking  the  ground 


(a)  7  B.  &  C.  219.  was  one  of  therisks  insured  against 

(b)  But  though  the  accident  was  the  ui&derwriters  were  held  liable, 
to  be  traced  to  the  negligence  of  See  ante,  p.  269. 

the  crew  as  a  remote  cause,  yet  as         (c)  I  Brod.  St  Bing.  3S8. 
the  proximate  cause  of  the  loss 
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was  no  more  than  was  usual  with  vessels  of  the  same  cissi 
proceeding  up  the  river  to  Corl.  When  the  vessel  was  oa 
the  ground^  she  was  in  that  situation  in  which  such  a  vetid 
proceeding  on  that  voyage  usually  is  in  when  the  tide  is  knr. 
So  here,  as  long  as  the  vessel  lay  on  the  ground ,  fastened  to 
the  shore  by  the  rope^  she  was  not  stranded ;  but  when  tbe 
rope  broke,  and  she  fell  over  on  her  side,  and  lay  on  the 
ground,  in  that  position,  I  think  she  was  stranded  within 
the  meaning  of  the  policy,  because  she  then  ceased  to  be  in 
a  situation  in  which  a  vessel  driven  by  stress  of  weather  hito 
the  port  of  Peele  usually  is." 

In  the  late  case  of  WeUs  v.  Hopwood,  (a)  the  question  u 
to  what  constitutes  a  ''  stranding**  was  fully  consideredy  snd 
all  the  cases  on  the  subject  commented  on  by  the  learned 
Judges,  in  giving  their  opinions. 

It  was  held  by  Lord  TerUerden^  C.  J.,  Littledale,  J.,  and 
Taunton  J  J.,  that  the  facts  stated  constituted  a  **  stranding," 
within  the  meaning  of  that  word  in  the  policy.  Pttrke^  X| 
(now  Mr.  Baron  Parke,)  was  of  a  different  opinion. 

The  facts  of  this  case  were  these.  The  ship  sailed  from 
London  in  June^  and  on  the  ^Ist  of  that  month  arrived  at 
HuU  harbour,  which  is  a  tide  harbour,  and  proceeded  to 
discharge  her  cargo  at  a  quay  on  the  side  of  it :  this  could  be 
done  at  high  water  only,  and  could  not  be  completed  at  one 
tide.  At  the  first  low  tide  the  vessel  grounded  on  the  mud ; 
but  on  a  subsequent  ebb,  the  rope  by  which  her  head  was 
moored  to  the  opposite  side  of  the  harbour  stretched,  and 
the  wind  blowing  from  the  east  at  the  time,  she  did  not 
ground  entirely  in  the  mud,  which  it  was  intended  she  should 
do,  but  her  fore  part  got  on  a  bank  of  stones,  rubbish,  and 
sand  near  the  quay,  and  the  vessel  having  strained,  some 
damage  was  sustained  by  the  cargo,  but  no  lasting  injury 
done  to  the  vessel. 

Lord  Tenterden,  C.  J. — *' Several  of  the  cases  hitherto 
decided  on  this  subject  are,  as  to  their  facts,  very  near  to 

(a)  3  B.  &  Ad.  20. 
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each  other,  and  not  easily  distinguishable.  But  it  appears 
to  me  that  a  general  principle  and  rule  of  law  may,  although 
not  explicitly  laid  down  in  any  of  them,  be  fairly  collected 
from  the  greater  number.  And  that  rule  I  conceive  to  be 
this :  where  a  vessel  takes  the  ground  in  the  ordinary  and 
usual  course  of  navigation  and  management  in  a  tide  river  or 
harbour,  upon  the  ebbing  of  the  tide,  or  from  natural  defi- 
ciency of  water,  so  that  she  may  float  again  upon  the  flow 
of  tide  or  increase  of  water,  such  an  event  shall  not  be  consi- 
dered a  stranding  within  the  sense  of  the  memorandum.  But 
where  the  ground  is  taken  under  any  extraordinary  circum- 
stances of  time  or  place,  by  reason  of  some  unusual  and 
accidental  occurrence,  such  an  event  shall  be  considered  as 
a  stranding  within  the  meaning  of  the  memorandum.  Accord- 
ing to  the  construction  that  has  been  long  put  upon  the 
memorandum,  the  words  'unless  general,  or  the  ship  be 
stranded,'  are  to  be  considered  as  an  exception  out  of  the 
exception  as  to  the  amount  of  an  average  loss,  provided 
for  by  the  memorandum,  and,  consequently,  to  leave  the 
matter  at  large  according  to  the  contents  of  the  policy; 
and  as  every  average  loss  becomes  a  charge  upon  the  under- 
writers, where  a  stranding  has  taken  place,  whether  the  loss 
has  been  in  reality  occasioned  by  the  stranding  or  no,  the 
true  legal  sense  of  the  word  *  stranding*  is  a  matter  of  great 
importance  in  policies  upon  goods.  It  appears  to  me,  that 
upon  the  facts  of  this  case,  the  event  which  has  happened  to 
this  ship  is  within  the  second  branch  of  the  rule  as  above 
proposed.  If  the  rope  had  not  slackened,  and  the  wind  had 
not  been  in  such  a  direction  as  it  was,  the  vessel  would  have 
remained  safe  during  the  night ;  for,  although  raised  by  the 
influx  of  the  tide,  she  would  at  its  ebb  have  grounded  again 
on  the  soft  and  even  bottom  over  which  she  had  been  placed. 
The  events  that  occurred,  unusual  and  accidental  in  them- 
selves, caused  the  vessel  to  quit  that  station,  and  go  in  part 
to  another,  where,  upon  the  ebbing  of  the  tide,  her  fore  part 
rested  on  a  stony  bank,  so  as  to  be  above  her  remaining  part. 
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and  to  cause  the  straining  by  which  the  cargo  waa  injured  by 
the  influx  of  water  through  the  opening  of  the  planks.  I 
should  observe,  that  my  judgment  in  this  case  is  not  founded 
upon  the  fact  of  injury  to  the  cargo,  or  of  the  want  of  injury 
to  the  ship  ;  I  do  not  consider  either  of  these  circumstances 
as  being  properly  an  ingredient  in  the  question/' 

And  Mr.  Justice  Littledale^  referring  to  the  recent  deciskm 
of  Bishop  ▼.  Pentland,  said,  "  But  for  the  breaking  of  the 
tackle,  the  ship  would  have  remained  in  the  same  situatioo 
that  ships  usually  are  in  Peele  harbour  during  ebb.  In  thit 
case,  also,  the  vessel  came  to  the  ground  in  a  place  where,  is 
the  ordinary  course  of  proceeding,  she  was  not  meant  to  be, 
and  came  there  by  a  peril  of  the  sea,  and  by  the  grounding 
received  damage.  In  both  cases  the  damage  arose  from  t 
rope,  in  the  one  instance  breaking,  in  the  other  stretching* 
In  that  case  it  is  true  that  the  vessel  fell  on  her  side,  whereat 
in  this  she  grounded,  without  falling  over ;  in  that  case,  too, 
she  was  materially  injured,  whereas  here  she  was  only  injured 
for  a  few  hours,  and  not  permanently  ;  but  these  difierenoei 
do  not  appear  to  me  to  be  of  such  importance  as  to  warraot 
a  different  judgment." 

For  the  reasons  which  led  Mr.  Justice  Parke  to  differ  from 
the  rest  of  the  Judges  in  this  case,  the  reader  is  referred  to 
the  full  report  of  that  learned  Judge's  opinion.  Suffice  it  to 
say,  that  the  grounds  upon  which  that  opinion  seems  to  bafe 
been  given,  were,  that  the  vessel  had  been  laid  on  the  groond 
by  the  voluntary  act  of  the  master  and  crew,  in  the  course  of 
a  voyage  in  which  the  usage  was  to  lay  vessels  on  the  ground, 
and  was  done  in  pursuance  of  that  usage,  and  the  vessel  was 
uninjured  thereby,  (a) 

Upon  this  clause  in  the  policy  there  have  been  several 
determinations,  in  all  of  which  it  has  been  uniformly  held, 
that  the  underwriters  can  in  no  case  be  answerable  for  an 
average  loss  to  such  commodities  unless  the  ship  be  stranded. 

(a)  See  also  Kingsford  v.  Marshall,  8  Biog.  458. 
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It  may  also  be  proper  to  premise  that  corn  is  the  general 
term«  and  includes  many  particulars ;  peas  and  beans  (a),  and 
malt  (6)9  have  been  held  to  come  within  the  meaning  of  the 
word^  though  rice  has  been  held  not  to  be  so  considered  (c). 

But^  in  the  Court  of  Common  Pleas^  Mr.  Justice  Wilson 
was  of  opinion,  that  the  term  salt,  used  in  the  memorandum, 
did  not  include  saltpetre  {d). 

In  Wilson  y.  Smith  {e\  an  action  upon  a  policy  of  insurance  Oq  a  policy 
was  brought  for  the  recovery  of  56/.  19*.  8rf.  per  cent.,  being  ^on  mem^ 
the  damage  received  by  a  cariro  of  wheat  on  board  the  Bos-  «ndum  where 

.  ^  ^  ^  wheat  sustoin- 

catven,  insured  at  and  from  Lancaster  to  Rotterdam.    The  cd  an  average 

wheat  was  valued,  by  agreement,  at  30*.  per  quarter.     The  seH^i  °8rf. 

policy  was  in  the  ordinary  form,  with  the  usual  clause  at  the  S^d^ri\o^ 

bottom,  that  com,  fish,  fruit,  &c.,  should  be  warranted  free  >were  dis. 

from  average,  unless  general,  or  the  ship  be  stranded.    The 

defendant  underwrote  this  policy  for  100/.     The  defendant 

having  pleaded  the  general  issue,  the  cause  came  on  to  be 

tried ;  and  a  special  case  was  reserved  for  the  opinion  of  the 

Court,  stating  that,  after  the  ship's  departure  from  Lancaster 

And  before  her  arrival  at  Rotterdam^  she  met  with  a  violent 

storm ;  that  she  was,  by  and  through  the  force  of  winds  and 

stormy  weather,  obliged  to  cut  away  and  leave  her  cable  and 

anchor,  for  the  safety  of  the  ship  and  cargo ;  that  she  was 

also  greatly  damaged,  and  obliged  to  run  to  the  first  port  to 

refit ;   that  the  expense  of  refitting  the  ship  amounted  to 

38/.  15s,  percent,  which  the  defendant  in  this  case  had  paid, 

being  a  general  average.     The  case  then  states,  that  the 

hatches  were  not  opened  at  Liverpool  (the  place  where  she 

had  gone  to  repair) ;  but  the  ship  being  refitted,  proceeded 

on  her  voyage,  and  arrived  at  Rotterdam,  where  her  cargo 

of  wheat  was  landed;  that,  upon  her  unloading  it,  it  appeared 

that  it  had  received  average  damage  by  the  said  storm  to  the 

amount  of  56/.  19*.  8d.  per  cent. 

(a)  Mason  v.  Skiirray>  vide  post.  Rep.  213* 

ib)  Moody  v.  Sarridge,  sittings  (d)  Joornu  v.  Bourdieu,  sittings 

before  Lord  Kenyon,afterHil.  1798.  after  East.  Term,  27  Geo.  3.   Park 

Park  Ins.  245.  Ins.  245. 

(c)  Scott  o.  Bourdillon,  2  New  (e)  3  Bnrr.  1550. 

H  H 
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The  single  question  was  upon  the  true  construction  and 
meaning  of  the  words  **  free  from  average,  unless  general,  or 
the  ship  be  stranded" — whether  the  plaintiff*,  as  there  hid 
been  a  general  average,  could,  under  the  circumstances,  re- 
cover in  this  action  for  the  damage  of  56L  19#.  8dL  per 
cent,  average  loss,  though  the  ship  had  not  been  stranded. 
After  two  arguments,  the  Court  gave  judgment  for  the 
defendant. 

Lord  Mansfield, — **  Policies  of  insurance,  according  to 
their  present  form,  are  very  irregular  and  confiised;  an 
ambiguity  arises  in  them  frt>m  using  the  same  words  in  dit 
ferent  tenses,  particularly  in  the  use  of  the  word  average.  It 
is  used  to  signify  a  contribution  to  a  general  loss,  and  it  is 
also  used  to  signify  a  particular  average  loss.  But  whether  it 
be  considered  in  one  or  other  of  these  senses,  it  will  not  afiil 
the  plaintiffs  in  this  case.  For  if  it  here  signify  a  cootribii- 
tion,  the  insurer  is  to  be  free  from  contribution,  unless  the 
contribution  be  general.  If  it  signify  loss,  then  plainly  it  ii 
warranted  free  from  all  particular  loss.  The  insurer  is  liabk 
to  all  losses  arising  from  the  ship  being  stranded,  and  m  all 
cases  where  there  is  a  general  average ;  but  all  other  average 
losses  are  excluded  by  the  express  terms  of  the  policy.  The 
word  '  unless*  means  the  same  as  *  except,*  and  never  can  be 
construed  as  a  condition  in  the  sense  that  the  counsel  for  the 
plaintiffs  would  put  upon  the  word  'condition,'  namely,  to  be 
free  from  average  loss,  unless  in  two  events,  viz.,  a  geoerd 
average,  or  the  stranding  of  the  ship ;  but  if  either  of  tIio« 
events  did  happen,  then  to  be  liable  to  all  other  average. 
The  words  'free  from  average,  unless  general,*  can  nefer 
mean  to  leave  the  insurer  liable  to  any  particular  damage.  It 
is  clear,  then,  that  the  plaintiff^  ought  not  to  recover;  and 
that  judgment  ought  to  be  given  for  the  defendant.** 
Where  the  Cocking  V.  Fraser  (a)  is  a  case  of  importance  on  this  sab- 

remained  **  in  ject,  reported  by  Mr.  J.  Pari,  though  the  decision  is  doubc- 
bTweTdaMge'  '**'•  '*  ^^  *"  action  brought  upon  a  policy  of  insurance  to 
rendered  of  no   rccover  airainst  the  underwriters  for  a  total  loss  of  the  cargo, 

value^iodthe  ^  " 

(a)  B.  B.  25  Geo.  3.   Park  Ins.  247. 
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upon  a  voyage  at  and  from  SL  Johns,  Newfoundland,  to  her  *»p  ^^ not 

1      .  i.        1  j«      !•       been  Stranded, 

port  of  discharge  in  Portugal.    The  jury  found  a  verdict  for  the  under- 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  special  Charged, 
case. 

The  case  states,  that  the  ship  sailed  from  Newfoundland 
on  the  2nd  o(  December,  1783,  with  a  cargo  of  fish ;  that  on 
the  11th  they  hove  overboard  forty  quintals,  for  the  general 
preservation  of  the  ship  and  cargo ;  that  on  the  20th  they 
threw  over  twenty-six' quintals  more,  for  the  same  purpose. 
The  ship  had  exceeding  bad  weather,  till  her  arrival  at 
Lisbon,  on  the  10th  of  January,  1784,  when  a  survey  was 
had,  at  the  request  of  the  captain,  who  was  also  the  con- 
signee of  the  goods,  by  the  Board  of  Health;  and  it  appeared 
to  them,  and  so  the  fact  was,  that  the  cargo  was  rendered  of 
no  value  through  the  dangers  of  the  sea.  The  ship  did 
not  proceed  from  Lisbon  upon  her  destined  voyage.  The 
defendant  has  paid  into  Court  the  amount  of  average  loss 
sustained  by  the  ship,  and  also  the  general  average  upon  the 
cargo. 

Lord  Mansfield. — **  Most  litigations  arise  from  improper 
statements  of  cases,  and  from  not  properly  defining  terms. 
This  clause  relative  to  fruit  and  fish,  is  now  a  very  old  one  in 
policies  of  insurance.  The  assurer  undertakes  for  all  losses, 
except  particular  damage,  unless  the  ship  be  stranded :  he 
engages  against  a  total  loss.  What  is  a  total  loss  ?  The  total 
loss  of  the  thing  insured  is  the  absolute  destruction  of  it  by 
the  wreck  of  the  ship.  The  fish  may  all  come  to  port,  though, 
from  the  nature  of  the  commodity,  it  may  be  damaged,  it  may 
be  stinking  (a) :  still,  as  the  commodity  specifically  remains, 
the  underwriter  is  discharged.** 

"  The  case  of  Cocking  v.  Fraser  has  had  many  observations  Observations 
made  upon  it,  and  it  has  been  supposed  by  very  able  judges  Cocking  e. 
to  have  gone  too  far.    Lord  Kenyon,  in  the  case  of  Burnett  ^^'*^' 
V.  Kensington   (6),   said,  '  that  he  could  not  subscribe  to 

(a)  If  the  fish  was  stinking,  the  burnt,  if  exposed  for  sale,  by  autho- 

loss  must  have  been  total,  for  it  rity  of  the  state, 
roust  have  never  heen  sold,  and  in         {h)  Post,  p.  478. 
most  countries  would  have  been 

H  H  S 
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the  dictum  of  Lord  Mansfield^  in  Cocking  v.  Fraser^  that  if 
the  commodity  specifically  remain,  the  underwriter  is  dis- 
charged.* And  Lord  Ahanley^  in  delivering  his  opinion  in 
Dyson  ▼•  Rowcrofi  (a\  supposes  himself  at  liberty  to  con- 
sider the  case  of  Cocking  y.  Fraser  as  something  less  strong 
than  it  appears  to  be,  in  consequence  of  what  fell  from  Lord 
Kenyon.  But,  with  the  greatest  possible  deference  to  both 
these  very  learned  Judges,  Jthere  is  nothing  objectionable  in 
the  doctrine  laid  down  in  Cocking  v.  Fraser ^  if  the  circum- 
stances of  that  case,  and  to  which  circumstances  alone  Lord 
MansfieUHs  doctrine  is  applicable,  are  considered.  In  the 
case  of  Cocking  ▼.  Fraser  there  was  no  stranding,  as  in  Bmt- 
nett  V.  Kensington ;  there  was  no  disability  in  the  ship  to 
proceed  to  her  destination,  as  in  Dyson  y.  Rowcrq/i,  whicb, 
therefore,  created  a  total  loss  of  the  voyage.  In  Cocking  ▼• . 
Fraser,  it  is  most  evident,  nothing  being  stated  to  the  con- 
trary, that  the  reason  why  the  ship  did  not  proceed  to  her 
port  of  destination  was,  because  the  cargo  was  of  no  valoe, 
through  perils  of  the  sea ;  this,  therefore,  was  a  voluntary 
and  not  a  compulsory  abandonment  of  the  further  prosecu- 
tion of  the  voyage,  which  will  not,  therefore,  warrant  an 
abandonment  as  for  a  total  loss,  nor  could  the  assured  recofer 
as  for  an  average  loss,  because  the  cargo  was  one  enumerated 
in  the  policy.  I  have  ever  understood  it  to  be  due  to  every 
Judge  to  take  his  words  with  reference  to  the  case  before  him, 
and  not  to  state  his  doctrine  in  the  abstract,  or  as  a  genenl 
proposition,  without  allusion  to  the  particular  circumstances 
of  the  case  then  in  judgment.  Looking  at  the  case  of  Cock' 
ing  V.  Fraser  in  this  view,  Lord  MansfieUTs  doctrine  is  no 
more  than  this : —  *  If  the  commodity  (being  one  of  the  enir 
merated  cargoes)  specifically  remain,  though  it  may  be  so 
damaged  as  to  render  it  on  that  account  the  subject  of  total 
loss  (6),  if  it  had  not  been  included  in  the  memorandum,  the 

(a)  Post^  p.  469.  average  losses   are   excepted   by 

{fi)  Mr.  J.   Park's  observations  the  memoraDdom,  except  on  cer- 

are  certainly  incorrect,  for  if  the  tain   conditions.     And    this  case 

fisb  became  a  total  loss,  the  assnr-  of  Cocking  v.  Fraser  is  wrongly 

era  most  pay  for  tbem,  as  only  decided. 


i 
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underwriter  is  discharged,  because  there  has  neither  been  a 
stranding,  nor  has  the  voyage  of  the  ship  been  put  an  end 
to  by  any  of  the  perils  mentioned  in  the  policy,  but  because 
the  assured  did  not  choose,  on  account  of  the  state  of  the 
cargo,  to  proceed  to  the  port  of  destination.'  The  wisdom 
of  such  a  decision  is  apparent,  for  otherwise  it  would  be  a 
constant  temptation  to  the  assured,  wherever  a  cargo  of  this 
description  was  not  likely  to  reach  the  port  of  destination  in 
a  sound  state,  by  giving  notice  of  abandonment,  to  throw  a 
loss  upon  the  underwriters,  by  voluntarily  giving  up  the 
further  prosecution  of  the  voyage,  to  which  they  are  not 
liable  by  the  terms  of  the  memoradum"  (a). 

Dyson  and  others  v.  Rowcroft  (6),  is  a  leading  case  on  this   A  ihip,  with  a 
subject.  It  was  an  action  on  a  policy  on  fruit  on  board  the  ship  ?^^  by 
Tartar^  at  and  from  Cadiz  to  London^  with  the  usual  memo-  J^^  a**' 
randum.    The  plaintiffs  were  interested  in  the  fruit*    The  port  out  of  th* 

conne  of  bcr 

Tartar  sailed  upon  the  voyage  insured  with  the  fruit  on  board :  voj^ai^    TIm 
but   having  met  with   tempestuous  weather  and   contrary  spoU^^tha 
winds,  was  forced  to  put  into  Palma.  and  afterwards  into  Santa  ■*•  J^^^^J"? 
Cruz.    In  the  course  of  this  voyage  the  fruit  received  so  thego^eni. 
much  damage  from  the  sea  water,  that,  on  its  arrival  at  Santa  the  lauding : 
Cruz,  it  was  rotten  and  stunk  to  so  great  a  degree,  that  the  ^^<J^chS- 
government  prohibited  the  landing  it,  and  it  was,  therefore,  "¥f*t?*  "**' 
thrown  overboard.     The  ship  also  was  so  much  damaged  in  proceed.  Held 
the  course  of  the  voyage,  as  to  be  unable  to  proceed  upon  i^,^  ^ 
the  voyage,  and  was  necessarily  sold.    On  this  special  case, 
the  question  came  before  the  Court. 

Lord  Alvanley.-^*'  If  I  understand  the  policy,  as  restrained 
by  the  memorandum,  the  underwriter  agrees,  that  all  com- 
modities shall  arrive  safe  at  the  port  of  destination,  notwith- 
standing the  perils  insured  against ;  but  that  he  will  not  be 
liable  to  pay  for  any  average  loss  on  fish,  or  the  other  articles 
contained  in  the  memorandum,  because  those  commodities 
being  liable  to  deterioration,  from  many  circumstances  inde- 
pendent of  the  peril  insured  against,  he  would  continually  be 
harassed  with  claims  for  average  loss  alleged  to  have  arisen 
(a)  Park.  las.  248.  (6)  3  B.  &  P.  474. 
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from  the  perils  mentioned  in  the  policy.  Unless,  therefore, 
the  consequence  of  the  damage  sustained  be  the  total  loss  of 
the  commodity,  the  underwriter  does  not  agree  to  be  answer- 
able ;  but  if  the  commodity  be  totally  lost  to  the  assured,  be 
undertakes  to  pay*  If  this  be  not  the  meaning  of  the  memo- 
randum, it  is  badly  expressed ;  and  the  underwriters  would 
have  done  better  if  they  had  said,  that  they  would  not  be 
answerable,  unless  the  commodities  enumerated  actually  weot 
to  the  bottom.  The  question  is,  what  is  a  total  loss  ?  I  admit 
that  the  circumstances  of  cases  like  the  present  are  generally 
suspicious.  If  the  voyage  be  protracted,  deterioration  neces- 
sarily takes  place ;  and  it  becomes  the  interest  of  the  captaia 
and  mariners  to  turn  the  injury  into  a  total  loss.  But  this  is 
a  matter  for  the  consideration  of  a  jury.  We  ought, indeed, 
to  look  at  the  case  with  some  suspicion,  where  there  is  so 
much  temptation  to  tlirow  the  cargo  overboard.  But  here  it 
is  found  that  the  necessity  of  so  doing  arose  from  sea  water 
shipped  during  the  course  of  the  voyage ;  and  that  the  com- 
modity was  in  such  a  state,  that  it  could  not  be  suflTered  to 
remain  on  board  consistently  with  the  health  of  the  crew.  In 
consequence  of  this  necessity,  therefore,  the  commodity  was 
annihilated,  by  being  thrown  overboard.  Had  it  not  been  so 
annihilated  it  would  have  been  annihilated  by  putrefaction: 
and  is  it  not  as  much  lost  to  the  assured,  by  being  thrown 
overboard,  as  if  the  captain  had  waited  until  it  had  arrived 
at  complete  putrefaction  ?  The  case  of  Cocking  t.  Fraser 
was  the  only  thing  which  raised  any  doubt  in  my  mind,  and 
it  is  certainly  a  very  strong  case.  But  the  authority  of  that 
case  is  much  shaken  by  the  observation  of  Lord  Kent/on  upon 
it,  in  Burnet  v.  Kensington.  I  suspect  that  the  words  'of  no 
value,'  applied  to  the  cargo  in  the  case  of  Cocking  v.  Fraser^ 
are  somewhat  too  large,  and  that  the  fact  was,  not  that  the 
cargo  was  in  such  a  situation  as  to  make  it  impossible  to  pre- 
serve it,  but  that  it  was  so  much  damaged  as  to  be  no  longer 
valuable  to  the  owners,  because  it  was  not  worth  carrying  to 
the  port  of  destination.  Lord  Kent/on,  speaking  of  Cocking 
V.  Fraser^  says,  that  he  cannot  subscribe  to  the  opinion  there 
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• 

given,  that  if  '  the  commodity  specifically  remain,  the  under- 
writer is  discharged/  I  think  myself,  therefore,  at  liberty 
to  consider  the  case  of  Cocking  v.  Fraser,  as  something  less 
strong  than  it  appears  to  be.  The  question  then  is,  whether 
the  loss,  which  has  happened,  be  not  as  much  a  total  loss  as 
if  the  waves  had  carried  the  cargo  overboard,  or,  as  if  it  had 
been  directly  prevented  from  arriving  at  the  port  of  destina- 
tion, by  some  of  the  perils  insured  against?  I  never  have 
understood  that  the  underwriters  insure  fish  against  no  perils, 
which  do  not  end  in  a  total  annihilation  of  the  commodity* 
When  the  loss  arises  from  capture,  the  commodity  remains 
in  existence  in  the  hands  of  the  enemy ;  and  yet  this  loss  is 
as  much  within  the  policy  as  a  loss  arising  from  the  wreck  of 
the  ship.  I  must  now  take  it,  that  the  circumstances,  under 
which  the  cargo  in  this  case  stood,  were  such  that  sea-damage 
had  so  operated  as  to  make  it  impossible  for  the  captain  to 
keep  it  any  longer  on  board.  Whether  the  cause  of  the  loss 
were  direct  or  indirect,  it  produced  a  total  annihilation  of  the 
commodity."  The  other  Judges  concurred,  and  there  was 
judgment  for  the  plaintiffs. 

In  the  case  of  AT  Andrews  v.  Vaughan  (a),  which  was  an  Where  a  cargo 

of  fruit  wa» 

insurance  on  fruit  from  Lisbon  to  London^  it  appeared  that  captured  and 
the  ship  was  captured,  and  recaptured,  brought  into  Ports-'  J^rought  to 
mouth,  and  afterwards  arrived  at  London:  but  the  cariro,  by  its  port  of  de«. 

^  *     ^    tinatioo,  but 

the  capture,  recapture,  and  consequent  length  of  the  voyage,  damaged 
had  sustained  a  damage  of  SO/L  per  cent.    The  assured,  how-  ^the^lay. 
ever,  never  heard  of  the  capture  till  the  ship  was  safe  at  ^IfJ^j^. 
Portsmouth^  and  then  he  offered  to  abandon.  HSd  lo^^ 

Lord  Kenyon. — **  As  there  has  been  no  stranding,  there 
cannot  be  a  recovery  for  an  average  loss.  The  question  then 
is,  whether  the  assured  can  recover  for  a  total  loss  ?  Had 
the  plaintiff  heard  of  the  capture  only,  he  might  have  aban- 
doned :  but  he  hears  nothing  of  the  accident  till  the  ship  is 
in  safety.  The  cargo  arrives  at  the  port  of  destination ;  and 
though  it  is  good  for  very  little,  yet  it  has  invariably  been 
held  that  the  voyage  must  either  be  lost,  or  the  cargo,  if  it 
(a)  Sit.  at  Guild,  after  Mich.  1793.   Park  Ins.  252.^ 
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be  one  of  those  mentioned  in  the  memoranduniy  must  be 

wholly  and   actually  destroyed  to  entitle   the   assured  to 

recover."    The  plaintiff  was  nonsuited. 

Id  in  action  on      In  the  case  of  Moson  V*  Skurray  (a),  which  was  an  actioa 

P^  ^e^as    brought  on  a  policy  of  insurance  on  goods,  on  board  the 

portof  desti*    ^^PPy  Recovery i  at  and  from  London  to  St.  Augustine,  to 

nation,  but  lo    recover  for  a  total  loss.     The  cargo  was  peas,  which,  in  a 

ai  to  be  Mid      former  case  on  the  same  policy,  were  held  to  fall  within  the 

f^rthA  leu       general  denomination  of  com,  in  the  memorandum  at  the  foot 

h^h^^  H  M    ^^  '^®  policy.  The  peas  arrived  at  the  place  of  destination ;  bot 

that  as  the     '  being  much  damaged,  the  produce  of  them  was  less  by  about 

tioned  hTthe      three-fourths  than  the  freight,  which  on  account  of  the  ship's 

rrriI?^t**t]S     ^'^^^^al  at  the  port  of  discharge,  became  due.     The  defence 

market,  the       get  up  by  the  underwriter  was,  that  if  the  goods  mentioned 

were  not  liable,  in  the  memorandum  arrive  at  the  market,  though  a  loss 

amounting  to  a  total  one  has  happened,  the  underwriters  ire 

not  liable.  Four  or  five  witnesses  conversant  in  settling  losses 

upon  policies  being  called,  proved  that  the  usage  was,  in  such 

cases,  to  hold  the  underwriters  discharged. 

Lord  Mansfield  told  the  jury — **  This  was  a  question  of 
consequence,  and  it  turned  upon  the  general  import  of  the 
exception :  the  witnesses  examined  have  put  it  on  that  pobt; 
and  they  hold,  that  if  the  specific  thing  come  to  the  port  of 
delivery,  the  underwriter  cannot  be  called  on.     How  did  tbb 
matter  stand  before  the  year  1 749  ?     When  the  policy  was 
general,  and  operated  as  an  indemnity,  there  was  little  differ* 
ence  between  a  total  and  an  average  loss ;  which,  he  observed, 
was  prior  to  the  clause  in  question.    But  the  cases  now  stand 
upon   the  memorandum,   which   is   in  very  general  words. 
The  question  is,  whether  the  usage  has  not  explained  the 
generality  of  the  words  ?     If  it  has,  every  man  who  contracts 
for  a  policy  under  usage,  does  it  as  if  the  point  of  usage  were 
inserted  in  his  contract  in  terms.     The  witnesses  examined 
all  swear  it  to  be  understood,  that  if  the  specific  thing  come 
to  market,  the  memorandum  warrants  the  insurer  to  be  free 


(a)  Sit.  at  Hil.Term,  1780,  at  Guild.  Park  Ins.  253. 
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from  any  demands  for  an  average  loss.**    The  jury  found  for 
the  defendant. 

But  in  the  case  of  Davy  v.  Milford  {a\  where  the  under-  On  a  valued 
writers  are  exempt  by  the  memorandum,  from  an  average  ±,^^^ 
loss,  they  may  still  be  liable  for  the  total  loss  of  part  of  the  ^^*^  Particular 
goods  insured,  if  the  goods  be  of  a  description  to  admit  of  a  ship  was 
divisibility,  and  packed  in  distinct  packages  (6).  Thus  in  the  the  anored  did 
case  of  a  cargo  of  flax  insured  by  a  valued  policy,  free  from  tutuSwuSd  to 
particular  average,  where  the  ship  was  wrecked  before  she  «▼€  the  cargo 

and  saved  a 

arrived  at  her  port  of  destination,  and  the  insured  did  not  part  (one-siz- 
abandon,  but  laboured  to  save  the  cargo,  and  in  fact  saved  a  ^^  held  «i- 
part,  (one- sixteenth)  though  much  damaged,  no  entire  packet  ^^^  ^  J®" 
having  come  on  shore,  and  that  which  did  come,  being  loose  total  loss  of  the 

Dart  which  was 

and  wet,  and  requiring,  as  flax  is  a  perishable  commodity,  to  mfact lost, but 
be  sold  on  the  spot,  the  insured  was  held  to  be  entitled  to  ^^h'^'***' 
recover  as  for  a  total  loss  of  that  part,  which  was  in  fact  "t^.«^  »?  vgwA» 

.    ,  .  although 

totally  lost,  but  not  for  the  remainder,  which  was  saved  in  deteriorated. 
specie  though  deteriorated. 

But  in  the  case  of  Hedbury  v.  Pearson  (c),  in  which  the  Whdw  the 
insurance  was  declared  to  be  upon  ^*  hogsheads  of  sugar,"  declared  to  be 
when,  in  the  course  of  the  voyage  the  ship  was  stranded,  and  ^,^S[^^ 
bilged,  but  every  one  of  the  fifty-four  hogsheads  which  the  every  hogshead 
aforesaid  ship  had  on  board,  was  saved,  and  in  every  hogshead  some  sugar  in 
there  were  some  loaves  of  sugar,  although  by  far  the  greater  |^  |^  ^ 
part  had  been  washed  out;    the  jury  having  stated  their  •▼erageloss. 
opinion  that  the  loss  was  an  average  one,  and  found  accord- 
ingly ;   the  Court  held  that  they  were  right  in   so  doing. 
They  distinguished  this  case  from  the  case  of  the  flax,  for 
there  no  entire  package  came  to  shore ;  here  each  hogshead 
had  some  sugar  in  it  saved ;  if  any  of  the  hogsheads  had 


(a)  15  East,  559.  and  ten  happen  to  be  lost,  the  in- 

Cfr)  In  Lewis  v,  Rucker,  2  Burr,  surer  must  pay  the  prime  cost  of 

1170,  Lord  Mansfield  says,  "If  those  ten  hogsheads,  without  any 

part  of  the  cargo  capable  of  a  seve-  regard  to  the  price  for  which  the 

ral  and  distinct  valuation  at  the  other  ninety  may  be  sold." 

outset  be  totally  lost,  as  if  there  be  (c)  7  Taunt.  154. 
one  hundred  hogsheads  of  sugar, 
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been  entirely  lost,  there  would  have  been  a  total  loss  of  diat 

party  which  the  insurer  would  have  been  liable. 
Tbe  memoran-  T^^^  import  of  the  general  memorandum  is  in  fact  usoiDj 
usual"  ^rwdi^  modified  by  an  express  stipulation  to  pay  "  average  on  each 
fied  by  an  species  of  produce,  or  package  of  manufactured  goods,  or  oo 
la£nto pay  each  ten,  fifteen,  or  twenty  hogsheads  of  sugar/'  &c«  (as the 
^j[^[^^!^^  of  agreement  may  be)  the  effect  pf  which  is  to  give  the  insured 
produce  and  ^  right  to  claim  average  separately  on  each  species,  if  it 
packages.         amounted  to  three  or  five  per  cent,  although  there  may  not 

have  been  a  three  or  five  per  cent*  loss  upon  the  whole  (a). 
But  this  itipa-  But  the  effect  of  this  stipulation  is  not  to  prevent  the 
prerent^e  assured  from  estimating  the  average  on  the  whole  cargo,  if 
^^J[g^J^^  the  loss  altogether  amounts  to  a  three  or  five  per  cent 
the  whole  average  on  the  whole,  but  it  is  intended  to  bestow  on  hia 
amount  to  the  further  benefit  of  enabling  him  to  claim  one  or  severd 
pCTcent  on  losses  of  three  or  five  per  cent,  on  one  or  several  packages, 
the  whole.        which  he  could  not  have  done  without  such  an  exprcM 

stipulation. 
On  a  policy  on      Thus  in  the  case  of  Hagedom  v.  Whitmore  (6),  where  t 
onHncn^fcKB^^  policy  was  effected  upon  some  packages  of  linen  (avenge 
boundhinself    '^^"S  Payable  separately  on  each)  and  a  loss  having  tsken 
to  pay  average  place  amounting  to  twenty-two  per  cent*  upon  the  whok 

on  each  pack* 

ace  separately,  cargo,  most  of  the  packages  having  being  injured,  but  msnj 

stipulation  dki   ^^  ^^^  pieces  in  each  particular  package  remained  sonnd,  it 

"^  £^^ia*     ^^  contended,  on  behalf  of  the  underwriter,  that  although 

from  recover-    by  the  general  memorandum  he  would  have  been  bound  to 

ionra  thr*^  pAy  &n  average  loss  sustained  by  the  linen  in  a  mass,  if  the 

i^*^t£w^"  a^^^'^g®  exceeded  three  per  cent.,  yet  that,  the  special  clauie 

cent,  under       being  inserted,  his  claim  was  limited  to  a  calculation  upoo 

clause  in  the      each  package  separately,  and  that  he  was  only  entitled  to 

^^^  claim  for  a  loss  upon  those  packages  which  were  actually 

damaged.     But  Lord  EUenborough  said,  ''  that  this  daiue 

was  introduced  for  the  benefit  of  the  assured,  and  did  not, 

as  .had  been  argued,  oust  the  plaintiff's  claim  to  general 

average."     His  Lordship  afterwards  stated  his  opinion  that, 


(a)  See  Stevens  on  Aver.,  p.  184.  (6)  I  Stark.  157. 
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though  one  or  more  entire  packages  were  uninjured,  they 
were  still  to  be  included  in  the  average. 

And  in  the  case  oiBlackeii  v.  Royal  Exchange  Assurance  On  the  memo- 

^n,  ,  «.  .111  1       Tandum "  free 

Company  {a),  it  has  likewise  been  decided  that  upon  the  from  average 

construction  of  the  memorandum  **  free  from  average,  under  p^  cent./'  the 

three  per  cent,  unless  general,"  if  several  average  losses  less  k"uw^*2" 

than  three  per  cent,  individually  take  place,  the  aggregate,  amount  of  the 

1  1*      •  .  •  It  ^gregate  of 

however,  of  which,  amount  to  the  three  per  cent,  or  more,  several  average 
the  underwriter  is  liable.  And  Lord  Lyndhurst,  who  deli-  i^^^hree 
vered  the  judgment  of  the  Court,  said,  "  that  the  memoran-  V^  ^^h*  ^}^^ 

,  amounting  m 

dum  was  in  the  nature  of  an  exception,  and  was  to  be  taken  the  whole 
most  strongly  against  the  party  for  whose  benefit  it  was  three  per  cent. 
introduced."  «»'  °*°'*- 

But  in  the  very  recent  case  of  HiUs  and  another  v.  The 
London  Assurance  Company  (6),  where  an  insurance  was 
effected  upon  a  cargo  of  wheat,  shipped  in  bulk,  and  valued 
at  1,600/.,  warranted  free  from  average,  except  general,  or 
the  ship  be  stranded  on  the  voyage ;  the  ship  met  with  tem- 
pestuous weather,  and  made  considerable  water;  and  in 
pumping  it  out,  wheat  to  the  value  of  about  75/.  was  pumped 
out  with  the  water,  and  lost.  It  was  held  that  the  plaintiffs 
could  not  recover  as  for  a  total  loss  of  the  part  so  lost;  and 
Lord  Abinger  said,  "  that  the  law  had  been  settled  in  many 
cases  before,  that  where  the  insurance  is  upon  each  packet 
separately,  it  is  to  be  treated  as  a  total  loss  upon  each  pack- 
age lost ;  but  when  it  is  an  insurance  upon  the  bulk,  unless 
the  loss  exceeds  a  certain  value,  there  is  no  average  loss,  and 
there  cannot  in  such  a  case  be  a  total  loss  of  a  portion  only 
of  the  cargo." 

In  the  case  of  Nesbitt  v.  Lushington  (c),  which  was  an  Where  on  a 
action  on  a  policy  on  wheat  and  coals,  the  declaration  stated  ffe^memoMT' 
the  loss  to  be  by  detention.     It  appeared  in  evidence  that  dam  lUtcd  that 

"*  '  ■•  ^  the  underwriter 

the  ship  was  forced  by  stress  of  weather  into  Ely  harbour  would  not  be 
in  Ireland^  and  there  happening  to  be  a  great  scarcity  of  average,  unlen 
com  there  at  that  time,  the  people  came  on  board  the  ship 

(fl)  2  Cr.  &  J.  244 ;  2  Tyr.  266.  (6)  6  M.  &  W.  569. 

(c)  4  T.  R.  783. 
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general,  or       in  a  tuDiultuous  manner^  took  the  government  of  her  from  the 

the  inip  be  .  . 

ttranded,  but     Captain  and  crewy  and  weighed  her  anchor,  by  which  ibe 

avermeiu  in^     drove  upon  a  reef  of  rocksy  where  she  was  stranded,  and  thej 

thatlr*^**"  would  not  leave  her  till  they  had  compelled  the  captain  to  mD 

WIS  straoded.     all  the  com  (except  about  ten  tons)  at  a  certain  rate.  The 

could  oot  ten  tons  were  lost  in  consequence  of  the  stranding,  by  winch 

recover.  j^  ^^^  damaged,  and  obliged  to  be  thrown  orerboard*    The 

ship  afterwards  arrived,  with  the  rest  of  the  cargo,  at  the 

place  of  destination.    A  verdict  was  found  as  for  a  total  Ion. 

A  motion  was  made  for  a  new  triaL 

Lord  Kenyan  said — ''  This  being  a  policy  upon  com,  the 
memorandum  states  that  the  underwriter  will  not  be  liable  ibr 
any  average,  unless  general,  or  the  ship  be  stranded*    And  I 
am  of  opinion  that  this  is  not  a  general  average,  because  the 
whole  adventure  was  never  in  jeopardy.     There  is  no  pre- 
tence to  say,  that  the  persons  who  took  the  com  intended 
any  injury  to  the  ship,  or  any  other  part  of  the  cargo,  but  the 
com,  which  they  wanted  in  order  to  prevent  their  suffering  is 
a  time  of  scarcity.    Therefore  the  plaintiffs  could  never  hiie 
called  on  the  rest  of  the  owners  to  contribute  their  propor- 
tion, as  upon  a  general  average.     On  the  meaning  of  the 
memorandum  I  have  no  doubt.     The  articles  there  eniune- 
rated  are  of  a  perishable  nature :  as  it  might  be  difficult  to 
ascertain  whether  their  being  damaged  arose  from  any  aed- 
dent,  or  from  the  nature  of  the  articles  themselves,  this 
memorandum  is  inserted  in  all  policies,  to  prevent  disputes; 
and  by  it  the  underwriters  expressly  provide  they  will  not 
pay  any  average  unless  general,  or  the  ship  be  stranded. 
When  a  ship  is  stranded,  then  the  underwriters  agree  to 
ascribe  the  loss  to  the  stranding,  as  being  the  most  probtUe 
occasion  of  the  damage,  though  that  fact  cannot  always  be 
ascertained.    Therefore  here  all  the  damage  done  to  the 
cargo  thrown  overboard  may  be  ascribed  to  the  stranding: 
but  the  objection  is,  that  the  declaration  imputes  the  loss 
to  another  cause.** 


i 
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Mr.  Justice  BuUer. — **  With  respect  to  the  objection^  that 
this  does  not  fall  within  the  reason  of  the  memorandum,  there 
are  only  two  instances,  in  which  the  owner  may  recover  an 
average  loss  on  the  articles  there  enumerated :  either  where 
the  average  is  general^  or  where  the  loss  arises  from  the 
stranding  of  the  vessel.  Now  this  cannot  be  said  to  be  a 
general  average,  for  the  reasons  already  given.  And  as  to 
the  other  instance  of  stranding,  the  plaintiflb  are  entitled  to 
recover  for  any  loss  occasioned  to  the  cargo  in  consequence 
of  the  stranding,  provided  it  be  a  direct  and  immediate  con- 
sequence of  stranding  (a) ;  but  they  cannot  recover  for  that 
which  was  taken  by  the  mqb,  for  that  was  not  the  consequence 
of  the  stranding,  but  on  the  contrary,  the  stranding  was  occa- 
sioned by  the  mob  coming  on  board  for  the  corn.  The  rioters 
took  possession  of  the  ship  in  order  to  get  at  the  cargo ;  but 
this  loss  cannot  be  ascribed  to  the  stranding.  Suppose  the 
mob  had  taken  out  one  hundred  quarters  of  com  before  the 
ship  had  been  stranded,  and  had  used  no  threat  to  destroy 
the  whole  if  it  were  not  delivered  to  them,  it  is  clear  that  the 
underwriters  would  not  be  liable.  Then  the  fact  of  their 
taking  the  corn  after  she  was  stranded  is  as  much  uncon- 
nected with  that  circumstance  as  if  it  had  been  before.  But 
the  loss  which  happened  to  that  part  of  the  cargo  which  was 
thrown  overboard,  being  ascribable  to  the  stranding  and 
being  a  direct  and  immediate  consequence  of  the  peril  insured 
against,  might  have  been  recovered,  had  there  been  any  count 
in  the  declaration  appUcable  to  a  loss  by  stranding.'* 

Still  it  remained  a  question,  which  has  been  much  agitated  if  the  ship  be 
in  Westminster  Hall,  whether  the  words  "unless  stranded"  ^^^ 
were  to  operate  as  a  condition,  so  as  to  allow  the  assured  exception  and 

'^  .        .-  leu  in  the 

to  recover  for  an  average  loss  of  the  commodity,  if  that  event  general  words 
happened,  thoi^h  it  could  be  ahewn  demonstrably  that  no         ^I^  <7* 
part  of  the  loss  had  arisen  immediately  from  the  act  of  strand- 
ing.   Lord  Kenyan,  in  a  case  before  him  at  Nisi  Prius  (6), 

(a)  See  Burnett  v.  Kensingtony   •      (6)  Bowring  v.  Elmslie,  sittiDgs 
post,  that  this  doctrine  is  now  ex-      after  Trin.  1790.  Park  Ins.  262. 
ploded. 
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upon  this  subjecti  had  been  of  opinion,  that  as  the  general 
mode  of  construing  deeds,  to  which  there  are  exceptions,  wit 
to  let  the  exceptions  control  the  instrument,  as  far  as  die 
words  of  it  extend,  and  no  further ;  and  then  upon  the  cut 
being  taken  out  of  the  letter  of  the  exception,  the  deed 
operates  in  its  full  force ;  so  the  stranding  of  the  ship  put  fish 
in  the  same  condition  as  any  other  commodity  not  mentioned 
in  the  memorandum,  for  otherwise  there  would  be  very  cos- 
.  siderable  difficulty  in  ascertaining  how  much  of  the  loss  aroK 
by  the  perils  insured  against,  and  how  much  by  the  perishabk 
nature  of  the  commodity,  which  was  the  very  thing  the  memo- 
randum intended  to  prevent.  ^ 

This  point,  however,  was  settled  in  the  cause  of  Bwmetif. 

Kensington  (a),  which,  as  Mr.  J.  Park  says,  was  as  Bmdi 

discussed  as  any  case  that  ever  arose  at   GuUdhaU^  and 

which,  after  three  trials  by  jury,  and  two  special  argumMi 

upon  the  case  reserved  at  the  last  of  those  trials,  was  at  laH 

unanimously  decided  by  the  whole  Court,  in  favour  of  the 

assured*     It  was  an  insurance  on  fruit,  the  policy  containiiig 

the  usual  memorandum,  and  the  declaration  stated  the  loss  to 

be,  that  the  vessel  by  the  perils  of  the  sea  was  stranded, 

Where  a  ship    bulged,  and  destroyed,  whereby  the  goods  were  lost    The 

and  afterwards  ^<^^  stated  that  the  vessel,  in  the  course  of  her  voyage, 

'^^desti'    struck  upon  a  sunken  rock,  on  which  she  did  not  remain, hot 

tion  with  her     in  consequcuce  of  it,  several  of  her  planks  were  started,  aod 

Sumi^Silbat    the  water  immediately  flowed  into  the  hold  and  over  tbe 

™iL^f^    cargo ;  that  on  the  same  day  she  was  stranded  at  SeiBf,  by 

Tv"^^     direction  of  the  pilot,  for  the  preservation  of  ship  and  cargo. 

leM,  leu  in  the  While  she  continued  on  the  beach,  the  water  again  flowed  id 

^'^pJucy,     <>vcf  ^he  cargo,  which  was  very  much  damaged,  and  a  smsH 

S^etSS^    part  was  left  at  Scilly  as  wholly  unfit  for  use.     The  diip 

and  the  onder-  received  no  damage  in  consequence  of  the  ftranding.    Tbe 

for  an  average   damage  she  received  was  entirely  from  the  rock  on  which  sbe 

struck :  part  of  the  damage  the  cargo  received  was  occasioned 

by  the  water  flowing  into  the  ship,  previous  to  her  being  laid 

(a),  7  T.  R.  210. 
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on  the  beachy  and  part  was  occasioned  by  the  water  that 
flowed  in  afterwards ;  but  the  cause  of  the  water  flowing  in 
arose  entirely  from  the  ship  striking  on  the  rock^  and  not 
from  any  mischief  done  to  the  ship  by  the  stranding*  After 
full  argument^  and  consideration  of  all  the  cases. 

Lord  Kenyan  said — "The  words  of  this  policy  are  in 
general  terms,  including  all  cases ;  then  comes  this  memo- 
randum, *  corn,  fruit,  &c.,  unless  general,  or  the  ship  be 
stranded/  This,  therefore,  lets  in  a  general  average ;  and  I 
do  not  know  how  to  construe  the  words  grammatically,  but 
by  saying,  that  if  the  ship  be  stranded,  then  it  destroys  the 
exception,  and  lets  in  the  general  words  of  the  policy.  If  a 
general  provision  be  made  in  any  deed  or  instrument,  and  it 
is  there  said  that  certain  things  shall  be  excepted,  unless 
another  thing  happen  which  gives  effect  to  the  general 
operation  of  the  deed,  if  that  other  thing  do  happen,  it 
destroys  the  exception  altogether.  My  two  opinions  that 
have  been  referred  to,  the  one  in  the  Nisi  Prius  case,  (a)  and 
the  other  in  Nesbiti  v.  Lushington^  have  no  weight  with  me 
as  judicial  authorities;  but  I  confess  I  have  not  been  able  to 
extricate  my  mind  from  the  reasoning  that  led  me  to  the  con- 
clusion of  those  cases.  Without  inquiring  into  the  reasons 
for  introducing  this  exception,  on  the  grammatical  construc- 
tion of  the  whole,  I  have  no  doubt."  His  Lordship  then 
went  into  a  consideration  of  the  cases  of  CaniiUon  v.  7%^ 
London  Assurance  Company,  Wilson  v.  Smithy  and  Cocking  ▼•  • 
Fraser;  and  proceeded — "If  it  had  been  intended  that  the 
underwriters  should  only  be  answerable  for  the  damage  that 
arises  in  consequence  of  the  stranding,  a  small  variation  of 
expression  would  have  removed  all  difficulty;  they  would 
have  said,  'unless  for  losses  arising  by  stranding/  But  in 
the  body  of  the  policy  they  have  insured  against  all  losses 
from  the  causes  there  enumerated,  which  include  stranding; 
and  then  follows  this  memorandum,  the  evident  meaning  of 
which  is,  free  from  average,  unless  general,  or  unless  the  ship 

(a)  BowriDg  v.  Elmslie,  stq>ra. 
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be  stranded  ;  so  that  if  the  ship  be  stranded,  the  insurers  nj 
they  will  be  answerable  for  an  average  loss.  That  appean 
to  me  to  be  the  true  sense  and  the  grammatical  constnicuoo 
of  the  policy ;  and  therefore  I  am  bound  to  give  the  sune 
opinion  I  formerly  gave,  not  because  I  gave  that  optnion,  bat 
because  I  am  convinced  by  the  reasoning  that  led  to  it" 

Ashurgt,  Grose,  and  Lawrence,  Justices,  also  delivered 
their  opinions ;  and  judgment  was  given  for  the  plaintiff. 
The  ftranding       But  it  has  been  decided  that  this  condition  is  to  be  con- 

of  a  iif^iiter  by 

which  goodi  strued  strictly,  and  that  the  stranding  of  a  lighter,  by  wfaicb 

frmntibe ship  goods  were  taken  from  the  ship  to  the  shore,  was  not  such t 

^^^J^^  stranding  of  the  ship  as  to  bring  the  goods,  whilst  on  bosrd 

iii|^  of  the  ihip**  the  lighter,  within  the  warranty  to  which   the  exceptioo, 

terms  of  the  "  unless  the  ship  be  stranded,"  applied  (a), 
exception.  j^^  ^j^^  recent  case  of  Roux  v.  Salvador  (6),  the  Court  of 

ing  mustttike  Common  Pleas  held,  that,  although  the  general  principle  Itid 

place  dimng  Jq^^  in  Bumett  V.  Kensington,  that  if  the  ship  be  stranded 

theconttnu-  o        »  ^ 

anceofthe  the  insurer  is  liable  for  any  average  damage,  though  quite 
fore,  when  the  Unconnected  with  the  stranding,  could  not  be  disputed,  yet 
frthe'^^;^  they  held  that  the  stranding  must  take  place  at  some  period 
rence  of  certain  between  the  limits  of  the  risk  attaching  and  ceasing  upon  tie 

circumstances  . 

landed  and  goods  the  subject  of  the  memorandum ;  and  that,  as  the  lit- 

s^^took  hility  of  the   underwriter  on  goods  commenced   with  the 

P^*^*^" ,  putting  of  them  on  board,  and  ceased  with  their  being  di»- 

during  the  on-  charged  and  safely  landed,  or  by  any  other  legal  termination 

held  that  this'  of  the  adventure,  that  the  clause  in  the  policy  relating  to  the 

a  stranding  as  st^^nding  of  the  ship  ought  to  be  construed  with  the  same 

would  let  in  restriction :  and  that  the  stranding,  which  was  made  the  con* 

the  general  .  .  «  ,       .  11 

words  of  the  dition  of  letting  in  an  average  loss,  ought,  upon  the  ordinary 
^  '^'  rules  of  construction,  to  mean  a  stranding  which  takes  place 

after  the  adventure  had  commenced,  and  before  it  had  ter- 
minated. And  they  held  that  in  this  case,  where  the  strand* 
ing  took  place  at  a  period  dqring  the  voyage  after  the  goods 
had,  by  the  occurrence  of  accidental  circumstances,  been 


(a)  Hoffman  v.  Marshall,  2  Scott,  564 ;  2  B.  N.  C.  383. 
(6)  1  Scott,  491 ;  1  B.  N.  C.  536. 
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landed  and  disposed  of,  and  the  respective  rights  of  the 
underwriter  and  assured  ascertainedi  that  this  was  not  such 
a  happening  of  the  contingent  event  as  would  destroy  the 
exception,  and  let  in  the  general  words  of  the  policy.  And 
the  Court  of  Error,  in  the  same  case  (a),  though  they  did 
not  decide  upon  this  point,  nevertheless  intimated  the  like 
opinion. 

II.  When  the  quantity  of  damage  sustained  in  the  course  The  a^utt- 
of  the  voyage  is  known,  and  the  amount  which  each  under-  j^^ 
writer  upon  the  policy  is  liable  to  pay  is  settled,  it  is  usual 
for  the  underwriter  to  endorse  on  the  policy,  '^  adjusted  this 
loss  at  so  much  per  cent.,"  or  some  words  to  the  same  effect. 
This  is  called  an  adjustment. 

1.  It  has  been  held  by  Lord  EUenborough^  that  if  an  agent 
had  subscribed  the  policy,  and  had  authority  so  to  do,  he  has 
also  authority  to  sign  the  adjustment  (6). 

2.  It  has  been  determined  that,  after  an  adjustment  has  The  adjaet- 
been  signed  by  the  underwriter,  if  he  refuse  to  pay,  the  owner  fade  endence 
has  no  occasion  to  go  into  the  proof  of  his  loss,  or  any  of  the  J^^JJ^rfter 
circumstances  respecting  it.    This,  it  is  said,  has  been  the  without  any 
invariable  custom  upon  this  subject;  which  seems  perfectly  oftheloas. 
just,  as  the  underwriter  has  under  his  hand  expressly  admitted 

that  the  plaintiff*  has  sustained  damage  to  a  certain  amount. 

To  be  sure,  if  any  fraud  were  discovered  in  obtaining  the  Except  in 

_  ,  cases  of  fraud* 

adjustment,  that  might  be  a  ground  for  setting  it  aside;  but, 
supposing  the  transaction  fair,  as  we  must  always  do  till  proof 
is  given  to  the  contrary,  the  rule  of  not  suffering  the  adjust- 
ment to  be  contradicted  is  fair  and  equitable. 

In  the  case  of  Hogg  v.   Gouldney  (c),   an  action  was  An  under. 
brought  by  the  plaintiff*  against  the  defendant  on  a  policy  of  ^^^\xi  ih^c 
insurance,  which  the  latter  underwrote  in  November ^  1743,  ?'°[fjJk'Y 
on  the  ship  George  and  Henry ^  Captain  Bowery  at  and  from  at  ninety-eight 

r'r  cent  which 
agree  to  pay 

that  the  ship  should  sail  from  Jamaica  with  the  fleet  that  ^lydlte;* 

(a)  4  Scott,  23 ;  3  B.  N.  C.  276.  (c)  Sit.  after  Trin.  1745,  at  Guild. 

(b)  Richardson  v.  Anderson,  sit.      Beawes  Lex.  Mer.  310. 
after  Mich.  1805,  1  Camp.  43,  note. 

I  I 
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Held,  tliat  no    came  out  luider  convoy  of  the  Ludlow  Castle  maii-of-war. 

Cf  of  the  ^ 

wu  neces.  The  ship  sailed  with  the  fleet  under  that  conToy,  bat  wai 

damaged  so  much  as  to  oblige  her  to  bear  away  for  Ckarki- 

toum^  where  she  was  condemned  and  broken  up.     The 

plaintiff  demanded  his  insurance ;  and  all  the  underwriter!, 

being  satisfied  of  the  truth  of  the  case,  paid  their  loss,  excqiC 

the  defendant,  who  went  so  far  as  to  settle  it,  and,  according 

to  the  custom  upon  these  occasions,  underwrote  the  policy  in 

these  words,  ''Adjusted  the  loss  on  this  policy  at  ninety-eight 

pounds  per  cent.,  which  I  do  agree  to  pay  one  month  after 

date.    London,  5th  July,  1745,  Henry  Gouldney.** 

When  the  note  became  due,  he  insisted  on  fuller  proo( 
particularly  of  the  ship's  sailing  with  convoy,  and  her  ooo- 
demnation ;  but  as  it  always  was  the  custom,  after  adjustmeiit 
and  a  promise  to  pay,  never  to  require  any  further  proof  but 
to  pay  the  loss,  and  Lord  Chief  Justice  Ijee  being  of  opinko 
that  this  was  io  be  considered  as  a  note  of  hand,  and  that  Che 
plaintiff  had  no  occasion  to  enter  into  the  proof  of  the  km, 
the  jury  found  a  verdict  for  the  plaintiff.  The  same  rule  was 
pursued  in  the  following  year,  in  another  case,  before  Lord 
Chief  Justice  Lee,  between  Hewitt  and  Flexney  (a). 

The  words  used  by  Lord  Chief  Justice  Lee  are  eztrenelj 
large ;  and  perhaps  the  true  rule  upon  the  subject  may  be 
better  collected  from  the  two  following  more  modern  Galet^- 

Case  on  a  policy  of  insurance  on  ship  and  goods  fromi^ 
don  to  Shelbome,  in  Nova  Scotia  (6).  The  policy  had  beeo 
adjusted  by  the  defendant  at  50/.  per  cent.,  and  it  was  eoo- 
tended  that  he  was  now  bound  by  that  adjustment.  On  the 
other  hand,  it  was  argued,  that  the  adjustment  was  not  bind- 
ing; and  that,  if  it  were,  it  ought  to  have  been  declared  upon 
specially. 

Lord  Kenyon  said  that  he  did  not  think  it  necessary  to 
declare  on  the  adjustment  specially  that  it  was  primi  faeh 
evidence  against  the  defendant ;  but,  if  there  had  been  anj 


(a)  Beawes  Lex  Merc.  308. 

(6)  Rogers  o.  Maylor,  sit.  after  Trin.  1790.  Park  Ins.  p.  267. 
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misconception  of  the  law  or  fact  upon  which  it  had  been 
made,  the  underwriter  was  not  absolutely  concluded  by  it. 
This  turned  out  to  be  the  case ;  and  there  was  a  verdict  for 
the  defendant. 

So  in  a  still  later  case  of  De  Garron  v.  Galbraith  (a),  the  Evidence  was 
plaintiff  went  to  trials  having  no  other  evidence  to  produce  §ie  adjustment 
but  the  adjustment :  and  the  witnesses  who  proved  it  swore,  ^^^in"^© 
that  doubts  soon  after  they  had  signed  it  arose  in  the  minds  i^°<^  ^[  ^^® 
of  the  underwriters,  and  they  refused  to  pay ;  upon  which  and  that  they 
Lord  Kenyan  said,  that  under  these  circumstances  the  plain-  pay.'^Held.^ 
tiff  must  go  into  other  evidence,  which  not  being  prepared  ^**^  *^®  P^* 
to  do,  he  was  nonsuited.     In  the  following  Term  a  motion  other  proof. 
was  made  to  set  aside  the  nonsuit,  upon  the  ground  that  an 
adjustment  was  primd  facie  evidence  of  the  whole  case,  and 
threw  the  onus  probandi  upon  the  underwriter,  and  that  it 
amounted  to  no  more  than  proof  of  the  defendant's  subscrip- 
tion to  the  policy. 

Lord  Kenyon. — **  I  admft  the  adjustment  to  be  evidence  in 
the  cause  to  a  certain  extent ;  but  I  thought  at  the  trial,  and 
still  think,  that  when  the  same  witness  who  proved  the  sig- 
nature of  the  defendant  to  the  adjustment  said,  that  doubts, 
soon  after  the  adjustment  took  place,  arose  in  the  minds  of 
the  underwriters  as  to  the  honesty  of  the  transaction,  and 
they  called  for  further  proof,  the  plaintiff  should  have  pro- 
duced other  evidence  ;  and  that  shutting  the  door  against 
inquiry  after  an  adjustment,  would  be  putting  a  stop  to  can- 
dour and  fair  dealing  amongst  the  underwriters.*' 

The  rule  was  refused. 

Mr.  J.  Park  says  here  {b) : — ''  It  has  been  lamented  that 
this  case  has  not  been  reported  in  the  Term  Reports,  it 
being  presumed  that  an  accurate  statement  of  the  evidence 
would  have  clearly  shown  that  the  decision  of  the  learned 
Judge  at  Nisi  Prius,  and  afterwards  of  the  Court  of  King's 
Bench,  was  correctly  right;  that  justice  was  done;  and  that 


(fl)  Sit.  after  Trin.  1795.    Park  Ins.  267. 
(b)  1  Park  Ins.  268. 

ii3 
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under  the  particular  circumstances  of  the  case  it  might  have 
been  a  very  proper  exception  to  the  rule  as  laid  down  bj 
Lord  Chief  Justice  Lee.  And  then  the  learned  author  goes 
on  to  show  thaty  in  his  opinion,  the  case  of  De  Garron  t. 
Galbraith  is  not  reconcileable  with  Rogers  v.  Maylor;  nor 
with  that  candour  and  fairness  which  ought  to  preside  in  the 
litigation  of  all  commercial  questions  (a). 

**  For  the  omission  in  the  Term  Reports  I  am  not  answer- 
able ;  buty  as  I  was  counsel  in  the  cause  of  De  GarroM  t. 
Galbraith f  I  can  vouch  for  the  accuracy  of  the  statement; 
andy  being  a  case  decided  by  the  Court  on  motion,  I  confim 
it  seems  to  me  entitled  to  as  much  consideration  as  a  case 
decided  by  a  single  Judge,  however  eminent  that  Judge  may 
have  been.     Indeed,  I  do  not  see  any  great  difficulty  lo 
reconciling  the  doctrine  contained  in  the  latter  with  that  of 
Tbe  efect  of     Rogers  V.  Maylor  and  Christian  v.  Combe.     They  all  agree 
!sto t£iw^the  ^^^^  ^^^  effect  of  the  adjustment  is  to  throw  the  anus  pnh 
onuspin^andi    iandi  upou  the  Underwriter;  and  if,  immediately  after  signing 
derwriter.         doubts  arise  about  the  honesty  of  the  transaction,  and  tboie 
doubts  are  instantly  communicated,  the  assured  ought  not, 
with  a  knowledge  of  this,  and  that  the  same  witness  who 
proves  the  adjustment  and  can  also  prove  the  communicatioo 
of  the  doubts,  to  proceed  to  trial  upon  the  adjustment  only, 
as  he  did  in  De  Garron  v.  Galbraith ;  for  then  he  has  bad 
the  notice  which  the  learned  author  alluded  to  thinks  ought 
to  be  given,  that  the  fairness  of  the  transaction  would  be 
disputed.    The  only  objection  I  ever  made  to  the  case  of 
Hogg  V.  Gouldney  is,  that  Lord  Chief  Justice  Lee  lays  down 
the  rule  too  generally,  being  stated  without  any  exception, 
whereas  the  rule  does  admit  of  exceptions.   But  nobody  erer 
presumed  to  find  fault  with  that  decision,  where  it  probaUy 
was  not  necessary  to  state  the  exceptions.    But  still  the  com- 
parison without  an  exception  might  mislead ;  for  a  promissory 
note,  the  signature  being  proved,  only  shifts  the  burden  of 
proof  of  fraud  on  the  defendant.     I,  therefore,  still  think  the 

(a)  Marshall,  3rd  edit.  645. 
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rule  respecting  adjustments  is  to  be  better  collected  from  the 
modern  cases.    And^   in  addition  to   the   cases  heretofore 
decided  upon  the  subject,  I  have  now  to  bring  forward  the 
opinion  of  Lord  Ellenborough,  who  has,  as  I  conceive,  in 
two  very  modern  cases  confirmed  the  notion  entertained  by 
Lord  Kenyan  an^^  the  Court  of  King's  Bench  in  his  time. 
In  Hibbert  v.  Champion  (a),  the  ship  Ganges  had  sailed  from  An  under- 
the  Dotons,  under  convoy  of  the  Fury  sloop  of  war,  on  the  upon  a  full  dis- 
12th  December,  1805,  for  Portsmouth,  and  before  her  arrival  ^l^^^l'^ 
there,  was  captured  by  a  French  privateer.  The  defence  was,  |^\*^*^*  ^  •^ 
that  a  letter  from  the  captain,  dated  5th  December,  stating  without  ^ymg 
that  he  was  to  sail  with  the  Fury,  though  received  on  the  precluded  in 
6th  December,  had  not  been  communicated  to  the  under-  •^^**?. 

against  oim 

writer  before  effecting  the  policy,  which  was  not  done  till  the  frpm  availing 
12th,  the  broker  having  said  only  that  the  ship  had  sailed  circumstances 
about  three  weeks.     To  this  it  was  said,  that  the  defendant,  ILuaintecT" 
after  reading  the  letter  in  question,  together  with  several  with,  before 
others  written  subsequently,  had  on  the  12th  March,  1806,  iidyustment. 
adjusted  the  policy,  on  which  adjustment  the  plaintiff*  relied, 
and  compared  it  to  the  case  of  an  actual  payment.     But 

Lord £//^6oroti^A said — *'If  the  money  has  been  actually 
paid,  it  cannot  be  recovered  back,  without  proof  of  fraud  (6); 
but  a  promise  to  pay  will  not,  in  general,  be  binding,  unless 
founded  on  a  previous  liability.  What  is  an  adjustment? 
It  is  an  admission,  on  the  supposition  of  the  truth  of  certain 
facts  stated,  that  the  assured  are  entitled  to  recover  on  the 
policy.  Perhaps,  if  properly  stamped,  it  might  be  declared 
on  as  a  promissory  instrument.  Here  it  is  a  mere  admission, 
and  there  was  no  consideration  for  the  promise  it  is  supposed 
to  prove.  An  underwriter  must  make  a  strong  case,  after 
admitting  his  liability:  but  until  he  has  paid  the  money,  he  is 
at  liberty  to  avail  himself  of  any  defence,  which  the  facts  or 
the  law  of  the  case  will  furnish."  It  is  quite  evident,  that 
his  Lordship  here  considered  an  adjustment  as  shifting  the 
burthen  of  proof  from  the  assured  to  the  underwriter ;  but 

(a)  1  Camp.  134.  (6)  See  Bilby  r.Luraby,  2  East,  469. 
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by  no  means  shutting  out  the  latter  from  any  ground  of 
defencci  which  either  the  law  or  the  facts  would  supply.  In 
the  particular  case  the  jury  thought  the  letter  relied  upon, 
would  have  made  no  difference ;  but  it  was  submitted  to  their 
consideration  by  Lord  EUenbarough :  and  the  plaintiff*  had  t 
verdict  (a). 
An  adjaitment  ^^^  Other  case  was  that  of  Sheppardv.  Chewier  (6),  where 
ii  not  binding    jhc  plaintiff  in  an  action  on  a  policy,  from  Liverpool  to  Pro- 

upon  an  under-  *^  »         ^ '  ^      mt  ^ 

writer,  if  his      vence,  with  or  without  letters  of  marque,  had  given  in  evidence 
drawn  at  the     ^^  adjustment  on  the  policy  signed  by  the  defendantj  and 
sSuiicw  bv'"™'  P'^^®^  *^**»  previously  to  its  being  signed,  an  account  had 
which  the  un-    been  posted  up  at  LloycTs,  which  the  defendant  must  have 
would  be  dis-    seen,  stating  that  the  ship  on  her  way  out  had  chased  eveiy- 
thouKhhe        thing  that  she  saw,  and  had  at  last  been  captured  in  the  Girf 
bad.  then,  the    ^  Gibraltar,  through  the  cowardice  and  mismanagement  of 
quuoting  him-  the  master.     The  defendant,  when  he  signed  the  adjustment, 
'  said,  it  was  not  likely  the  ship  should  have  been  lost  by 
cowardice,  when  the  captain  was  killed  in  the  engagement 
On  the  part  of  the  defendant  it  was  proved,  that  the  ship, 
from  the  time  of  her  sailing  from  Liverpool,  had  been  in  the 
constant  habit  of  cruizing  for  prizes;  and,  therefore,  it  was 
said  to  be  a  deviation.     On  the  other  side  it  was  contended, 
that  as  no  fraud  was  practised  upon  the  defendant,  when  be 
signed  the  adjustment,  and  as  the  notice  had  informed  him 
of  the  supposed  deviation,  it  was  to  be  considered  as  con- 
clusive against  him.     But 

Lord  EUenborough  said,  the  adjustment  was  primd  facie, 
evidence  against  the  defendant :  but  it  certainly  did  not  bind 
him,  unless  there  was  a  full  disclosure  of  the  circumstances  of 
the  case ;  unless  they  were  all  blazoned  to  him  as  they  really 
existed  (c).  Therefore  if  the  jury  should  think  that  the 
defendant,  by  reading  the  notice  stuck  up  at  LloyJs,  had  his 
attention  drawn  only  to  the  manner  in  which  the  ship  was 
captured,  and  was  not  roused  to  the  previous  deviation  with 


{a)  And  sec  Gammon  v.  Bcver-         (h)  1  Camp.  274. 
Icy,  8  Taunt.  1 1 9.  (c)  llcyner  v.  Hall,  4  Taunt.  725. 
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which  he  afterwards  became  acquainted^  his  liability  to  the 
assured  would  be  discharged,  notwithstanding  the  adjust- 
ment. His  remark,  when  he  signed  the  adjustment,  seems 
to  show,  that  he  had  then  only  considered  the  conduct  of 
the  master  at  the  moment  of  the  capture ;  and  the  expression 
of  the  ship  having  chased  everything,  did  not  of  necessity 
imply  a  deviation,  since  from  carrying  a  letter  of  marque  she 
might  be  considered  as  at  liberty  to  chase,  so  that  she  con- 
tinued in  the  line  of  the  voyage.** 

An  adjustment  and  payment  shall  not  prevent  a  mistake-  But  where 
being  set  right,  if  there  be  a  mistake  in  fact.    But  where  k^'i^/"of 
there  is  a  full  knowledge  of  the  circumstances,  and  the  theftcu,  and 
assured  claim  and  receive  a  premium  due  upon  the  arrival  of  made,  the 
a  ship  (which  he  has  no  right  to  do,  till  the  risk  is  ended,  ^^g^j^  ^^  ^ 
and  the  settlement  of  the  whole  made)  he  cannot,  without  an  theuudemriter 

'  ^  in  any  contrn- 

express  stipulation,  resort  again  to  the  underwriter  in  any  gencyoftfae 
after  contingency  of  the  adventure.  And,  therefore,  it  has 
been  held  in  May  v.  Christie  (a),  that  where  a  ship  having 
been  seized  by  the  Dutch  government  was  liberated,  upon  a 
bond  being  given  by  the  agent  of  the  assured,  and  upon  its 
arrival  at  the  place  of  destination,  the  policy  was  adjusted, 
and  the  assured  claimed  and  received  the  premium  due  upon 
the  arrival  of  the  ship,  but  the  vessel  and  cargo  were  after- 
wards condemned ;  the  loss  occasioned  by  the  bond  being  put 
in  force  could  not  be  made  a  charge  upon  the  underwriter. 

The  indorsement  of  the  adjustment  on  the  policy  with  the  Theprodoction 
name  of  the  underwriter  struck  out  does  not  prove  the  Jnth  an  adjust- 
payment  of  the  sum  so  adjusted.    In  a  case  at  Guildhall,  °^*  indor«jd 
1829,  when  the  policy  was  produced,  it  appeared  that  an  underwriter's 
adjustment  of  thirty  per  cent.,  was  indorsed  upon  it,  with  the  through,  is  not 
name  of  the  defendant,  run  through  with  a  pen.    It  was  con-  ^J I^!^^^,**^ 
tended  for  the  defendant,  with  the  adjustment,  and  the  name 
run  through  was  proof  of  payment.    But  Lord  Tenterden 
said,  **  that  the  evidence  was  not  suflScient  to  prove  the  pay- 
ment ;  that  he  had  often  known  it  to  happen  that  the  name 

(a)  1  Holt,  07. 
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If  at  the  time 
of  the  adjust- 
ment the  un- 
derwriter pays 
ai  for  a  total 
lost,  and  it  torn 
out  afterwards 
to  be  only 
anavera^one, 
he  shall  not 
recorer  the 
money  hack ; 
but  he  stands 
in  the  place  of 
the  assured 
by  having  the 
benefit  of 
salva^. 


was  then  struck  off  a  policy,  on  the  faith  of  an  adjustmeDt, 
where  nothing  was  paid,  but  an  arrangement  made  to  pay  at 
a  future  time/'  Other  evidence  was  then  given  of  the  pay- 
ment, and  the  defendant  had  a  verdict  (a). 

3.  One  rule  relative  to  adjustments  remains  still  to  be 
mentioned,  which  is,  that  if  an  insurer  pay  money  for  a  total 
loss,  and  in  fact  it  be  so  at  the  time  of  adjustment ;  if  it  after- 
wards turn  out  to  be  only  an  average  loss,  he  shall  not  recover 
back  the  money  so  paid  to  the  insured.  But  substantial 
justice  is  done  by  putting  him  in  the  place  of  the  insured, 
and  giving  him  all  the  advantages  that  may  arise  from  the 
salvage. 

This  rule  was  settled  by  the  King's  Bench  in  the  year 
17G6,  in  Da  Costa  v.  Firth  {b).    It  was  an  action  on  the  case 

■ 

for  200/.  upon  an  indebitatus  assumpsit^  for  so  much  money 
had  and  received  to  the  use  of  the  plaintiff.  Non  assumpsit 
was  pleaded,  and  issue  joined.  It  was  brought  by  the  insurer 
against  the  insured,  to  recover  back  what  he  had  paid  him. 
At  the  trial  a  case  was  reserved  for  the  opinion  of  the  CoarL 
The  facts  were ;  that  a  policy  had  been  underwritten  by  the 
plaintiff,  for  the  insurance  of  any  of  the  packet  boats  that 
should  sail  from  Lisbon  to  Falmouth^  or  such  other  port  in 
England  as  his  Majesty  should  direct,  for  one  whole  year, 
commencing  the  1st  of  October ^  1763,  and  to  continue  to  the 
1st  of  October^  17G4,  inclusive,  upon  any  kinds  of  goods  and 
merchandises  whatsoever :  and  it  was  agreed  that  the  goods 
and  merchandises  should  1)6  valued  at  the  sum  insured  on 
such  packet-boat,  without  farther  proof  of  interest  than  the 
policy,  and  to  make  no  return  of  premium  for  want  of  interest, 
being  on  bullion  or  goods. 

The  case  then  states,  that  the  defendant  had  an  interest  in 
bullion  on  board  the  Hanover  packet,  being  one  of  the  King's 
packets  between  Lisbon  and  Falmouth;  that  on  the  Snd  of 
December^  17G3,  it  was  totally  lost  oE[  Falmouth,  in  a  voyage 
between  Lisbon  and  Falmouth;  and  the  loss  was  adjusted 


{a)  Adams  r.  Sanders,  M.  &  M.  373 


{b)  4  Burr.  1966. 
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in  writing  under  the  policyi  in  the  words  following: — 
''  Adjusted  a  loss  on  this  policy  at  TOO/,  per  cent.,  the 
Hanover  packet,  Captain  Sherborn,  being  totally  lost  at 
Falmouth.  Should  any  salvage  hereafter  be  recovered,  the 
insured  promises  to  refund  to  the  insurer  whatever  he  may 
90  recover,  in  such  proportion  as  the  sum  insured  bears  to 
the  whole  interest.  London,  23Td  October,  1764,  for  Richard 
Seward,  Michael  Firth." 

The  insurer  paid  the  whole  money  insured,  which  was  200/* 
In  April,  1765,  the  iron  trunk,  which  contained  all  the  bullion, 
was  fished  up;  and  thereby  all  the  bullion  was- recovered 
without  prejudice,  and  delivered  to  the  defendant.  The 
defendant's  expense  of  salvage  amounted  to  63/.  8s.  2d.,  and 
deducting  that  sum  for  salvage,  the  net  proportion  of  his 
share  came  to  206L  lis.  9d.  The  plaintiff's  proportion 
thereof,  in  respect  of  his  subscription,  amounted  to  48/.  4s., 
which  was  paid  into  Court. 

The  question  was,  whether  the  plaintiff  was  entitled  to 
recover  ? 

The  Court  held,  that  this  was  a  policy  of  a  peculiar  sort ; 
and  that  it  was  good  within  the  exception  of  the  19  Geo.  2, 
c.  37,  which  says,  that  certain  policies  of  a  particular  form 
shall  be  void,  except  on  effects  from  any  port  in  Europe  or 
America,  in  the  possession  of  the  crowns  of /S]paf»  or  Portugal. 
This  is  a  mixed  policy:  partly  a  valued  policy,  partly  an 
open  one :  it  is  a  valued  policy,  and  fairly  so,  without  fraud 
or  misrepresentation.  Therefore  the  loss  having  happened, 
the  insured  is  entitled  to  recover  as  for  a  total  loss.  The 
insurer  agreed  to  the  value,  and  cannot  be  allowed  to  dispute 
it.  The  insured  has  received  the  money  for  a  total  loss ;  and 
there  is  no  want  of  conscience  in  retaining  it.  The  cases 
cited  at  the  Bar  only  tend  to  show,  that  where  it  appears, 
before  adjustment  to  be  but  an  average  loss,  the  underwriter 
shall  pay  no  more  than  the  real  damage ;  the  reason  of  which 
decision  is,  that  the  insured  must  show  the  whole  case  as  it 
then  stood.  But  in  the  present  case,  there  was  a  total  loss 
at  the  time  of  the  adjustment.     The  adjustment  in  this  case 
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makes  an  end  of  the  question.  Here  is  a  solemn  abandoo- 
mentj  and  a  solemn  agreement,  ^'  that  the  insurers  shall  be 
content  with  salvage,  in  such  proportion  as  the  sum  insured 
bears  to  the  whole  interest.'*  There  was  a  total  loss  at  the 
time  of  the  adjustment  (which  is  the  same  as  if  the  damages 
had  then  been  recovered  in  an  action.)  Here  is  so  sort  of 
fraud,  nor  anything  that  b  against  any  law :  and  to  refiiad 
more  than  in  that  proportion  would  be  contrary  to  the  UDde^ 
writer's  own  agreement  Therefore  the  nett  proportion  only, 
in  respect  to  the  plaintiff's  subscription  after  deductioD  of 
salvage,  ought  to  be  returned,  and  that  is  paid  into  G)iirt 
The  postea  was  ordered  to  be  delivered  to  the  defendant 
But  where  a  But  where  a  compromise  has  been  entered  into  by  the 

has^fecTenter.  underwriters,  they  cannot,  at  a  future  period,  make  a  daim 
ed  into  by  the    for  restitution.    And,  therefore,  in  the  case  of  Blaawpot  t. 

nnderwriten,  .  iiii  t_  .*. 

thc7  can  make  Da  Costa,  {a)  it  was  held,  that  where  satisfaction  had  been 
restitution  at  a  ^^^^  under  a  commission  for  distribution  of  prizes  to  the 
future  period,  assured,  such  of  the  underwriters  as  had  paid  were  entitled 
to  restitution,  but  that  the  Royal  Exchange  Company^  with 
whom  the  ship  had  been  insured  for  1,500/.,  and  who  bad 
compounded  for  their  loss  and  renounced  salvage,  were  not 
entitled. 

And  in  a  very  recent  case  of  Brooks  v.  M*DomieUt{b)  in 
the  equity  side  of  the  Court  of  Exchequer,  where  an  insur- 
ance was  effected  on  goods  on  board  a  ship  consigiied  to 
Buenos  Ayres^  and  the  ship,  with  the  cargo,  was  captured  by 
the  Brazilian  government,  and  condemned  for  an  attempted 
breach  of  blockade:  and  a  notice  was  given  of  the  capture  b; 
the  assured  to  the  underwriters,  and  an  offer  made  to  aban- 
don ;  but  the  underwriters  declined  the  offer  to  abandon,  and 
after  some  negotiations,  it  was  arranged,  that  by  payment  by 
the  underwriters  of  35/.  per  cent,  on  the  sum  insured,  the 
policy  should  be  delivered  up  to  be  cancelled :  and  some 
years  afterwards,  in  pursuance  of  a  convention  between  Great 


(a)  1  Eden,  130. 

[h)  1  Young  &  Coll.  500  i  and  see  Tunno  v.  Edwards,  12  East,  4S8. 
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Britain  and  the  Brazilian  governmenty  the  goods  were 
ordered  by  the  latter  government  to  be  restored  to  the 
owners,  and  compensation  made :  and  a  claim  was  made  by 
the  underwriters  to  the  whole  or  part  of  the  sum  awarded  for 
compensation,  it  was  held,  that  the  underwriters  having 
declined  the  ofier  to  abandon,  the  payment  of  the  35/.  per 
cent,  was  a  compromise  of  their  liability  under  the  policy,  and 
that  they  were  not  entitled  to  any  portion  of  the  sum  awarded 
for  compensation. 


SECTION  XVI. 


GENERAL   AVERAGE. 


Having  in  the  preceding  section  considered  the  two 
descriptions  of  losses  which  happen  to  the  assured  by  the 
perils  of  the  sea,  and  which  are  borne  by  the  underwriters 
according  to  the  contract  of  which  we  are  treating,  and 
recollecting  that  the  first  description  of  loss,  which  was  a 
total  loss  of  the  thing  insured,  either  absolute  in  the  first 
instance,  and  without  any  interference  on  the  part  of  the 
assured,  or  a  constructive  total  loss  in  which  the  thing 
insured  remained  in  specie,  or  in  the  case  of  capture,  in 
which,  after  a  ship  had  been  taken,  the  assured  were  by  law 
entitled  at  once  to  abandon  to  the  underwriter;  and  the 
second  description  which  we  considered,  were  what  are 
properly  called  average  losses  (because  they  are  equally 
distributed  among  the  different  underwriters,  each  paying 
his  proportion  of  his  subscription),  and  they  differ  essentially 
from  total  losses,  because  there  may  be  many  average  losses  / 

in  the  voyage,  and  many  average  losses  as  well  as  one  total 
loss ;  but  there  cannot  be  more  than  one  total  loss,  for  when 
that  occurs,  the  adventure  is  at  an  end. 

The  memorandum  which  has  just  been  the  subject  of  our 
inquiries,  is  intimately  connected  with  the  second  kind  of 
loss,  viz.,  the  average  loss:  for  we  have  just  seen  that  by  its 


/" 
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terms  the  underwriter  exempts  himself  from  any  liability  to 
average  loss  in  articles  of  a  certain  description,  particularly 
specified  in  the  memorandum:  with  regard  to  others,  also 
specified,  he  exempts  himself,  unless  the  average  loss  amounts 
to  three  or  five  per  cent.,  with  this  general  condition  over- 
riding the  memorandum,  ''  unless  the  average  be  general,  or 
unless  the  ship  be  stranded."  The  latter  part  of  this  condi- 
tion has  been  treated  of  in  the  preceding  section :  it  now 
becomes  our  object  to  inquire  what  a  "  general  average'*  is, 
and  what  laws  and  rules,  founded  upon  law,  and  the  practice, 
custom,  and  usage  of  merchants,  for  enforcing  the  benefits 
and  advantages  for  which  it  was  in  the  earUest  times  founded, 
and  its  principles  regulated  and  established. 

The  late  Lord  Tenterden,  in  his  Treatise  on  Shipping, 
which  is  so  justly  celebrated,  thus  commences  his  chapter 
upon  this  important  subject.  I  shall  not  hesitate  a  moment 
in  availing  myself  of  that  learned  writer  and  Judge's  remarks 
on  that  commencement,  on  the  term  "  general  average.*'  He 
says,  ''  Having  thus  treated  of  the  respective  duties  of  the 
owner  and  merchant,  I  now  proceed  to  the  consideration  of  a 
subject  which  is  equally  a  duty  of  the  one  and  the  other, 
namely,  the  general  contribution  that  is  to  be  made  by  all 
parties  toward  a  loss  sustained  by  some  for  the  benefit  of  all. 
This  contribution  is  sometimes  called  by  the  name  of  *  general 
average,'  to  distinguish  it  from  special  or  particular  average, 
a  very  incorrect  expression,  used  to  denote  every  kind  of 
partial  loss  or  damage  happening  either  to  the  ship  or  cargo 
from  any  cause  whatever  (a) ;  and  sometimes  by  the  name  of 
^  gross  average,'  to  distinguish  it  from  customary  average, 
mentioned  in  the  bill  of  lading,  which  latter  species  is  some- 
The  principle  times  also  called  '  petty  average.'  The  principle  of  this 
oontnbatioo  general  contribution  is  known  to  be  derived  from  the  andent 
if  derired  from  1^^  of  Rhodes,  being  adopted  into  the  Digest  of  Justinian^ 

(a)  If  the  learned  author  applies  insurance,  I  cannot  acquiesce  in 

ihtf  term  "  incorrect  expression*'  his  remark ;  for,  it  is  the  word  used 

to  its  use   in    marine  insurance  in  the  policy  where  the  word  partial 

treatises  or  actions  of  policies  of  never  appears. 
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with  an  express  recognition  of  its  true  origin.    The  wisdom  the  ancient  Uw 

or  RnoGcSf 

and  equity  of  the  rule  will  do  honor  to  the  memory  of  the  being  adored 
state  from  whose  code  it  has  been  derivedi  as  long  as  mari-  ^^^quI^ 
time  commerce  shall  endure.     The  principle  of  the  rule  has  withanexprws 

^  •  *  ^  ^       recognition  of 

been  adopted  by  all  commercial  nations,  but  there  is  no  prin-  tu  true  origin, 
ciple  of  maritime  law  that  has  been  followed  by  more  varia- 
tions in  practice.  The  modern  ordinances  of  the  several 
continental  states  of  Europe  differ  from  each  other  in  many 
particulars  relating  to  this  general  contributioui  and  the 
French  ordinance  establishes  a  different  mode  of  contribution 
in  different  cases.  An  enumeration  of  these  varieties  would 
furnish  little  entertainment  or  instruction  to  an  English 
reader ;  discordant  rules  rather  serve  to  perplex  the  choice 
than  to  guide  the  judgment.  The  determination  of  English 
Courts  of  Justice,  furnish  less  of  authority  on  this  subject 
than  on  any  other  branch  of  maritime  law,  there  being  few 
reported  cases  of  questions  either  between  the  parties  liable 
to  contribution  in  the  first  instance,  or  between  a  party  so 
liable  and  an  assurer,  from  whom  indemnity  has  been  sought. 
The  work  of  Magens  contains  a  variety  of  cases  of  adjust- 
ment of  average  by  consuls  and  Courts  abroad,  and  by 
merchants  at  home,  detailed  with  the  tedious  forms  of  the 
notarial  office,  but  accompanied  by  some  very  judicious 
remarks.  Much  useful  information  upon  this  subject  is  to 
be  found  in  Mr.  Park's  System  of  Marine  Insurances^  and 
also  in  the  publication  by  Serjeant  Marshall^  on  the  same 
subject.'*  I  shall  of  course  myself,  in  detailing  the  law  on 
this  subject,  have  occasion  to  follow  not  only  the  guides 
which  this  learned  author  pointed  out,  but  in  a  great  measure 
to  derive  the  matter  which  it  is  my  business  to  give  as  fully 
and  correctly  as  I  am  able,  from  the  treatise  of  the  learned 
author  himself. 

The  first  case  which  appears  to  have  been  argued  in  our 
Courts  of  Justice,  on  the  subject  of  general  contribution,  is 
the  case  of  Wilson  and  another  v.  Smith  (a),  tried  before 

(a)  Reported  in  3  Burr.  p.  15S0,  and  Black.  Rep.  p.  507* 
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Lord  Mansfield,  at  Guildhall,  on  15th  February  1764:  and 
afterwards  argued  in  the  same  year,  B.  R.,  4  Geo.  S,  Trinitj 
Term.  And  I  may  add,  that  having  mentioned  the  guides 
on  this  subject,  we  may  expect  to  derive  the  greatest  assist- 
ance from  that  learned  Judge,  whose  words  in  many  instances, 
I  have  had  the  advantage  of  copying  into  this  Treatise,  on  the 
principles  of  the  law  of  marine  insurance. 

It  was  an  action  on  a  policy  of  insurance,  brought  for  the 
recovery  of  56^.  \9s.  Sd.  per  cent,  being  the  damage  reoeired 
by  the  cargo  of  wheat  on  board  the  Boscawen,  insured  at  and 
from  Lancaster  to  Rotterdam.    The  policy  was  in  the  ordi- 
nary form.    And  the  assurers  were  to  be  free  from  average 
under  31.  per  cent.,  unless  general,  or  the  ship  shall  be 
stranded.  The  policy  was  thus  underwritten : — "  N.  B.  corn 
and  fish  are  warranted  free  from  average,  unless  general,  or 
the  ship  be  stranded.    Sugar,  tobacco,  flax,  hides,  and  skins, 
are  warranted  free  from  average  under  5/.  per  cent.;  and 
other  goods  free  from  average  under  31.  per  cent.,  unless 
general,  or  the  ship  be  stranded."  On  her  voyage  to  Rotter' 
dam  the  vessel  met  with  a  violent  storm,  and  was  by  and 
through  the  force  of  the  winds  and  stormy  weather,  obliged 
to  cut  away  and  leave  her  cable  and  anchor  for  the  safety  of 
the  ship  and  cargo,  and  was  also  greatly  damaged,  and 
obliged  to  run  to  the  first  port  (Liverpool)  to  refit,  and  that 
the  expense  of  refitting  amounted  to  381.  I5s.  per  cent  The 
hatches  were  not  opened  at  Liverpool,  but  she  sailed  and 
reached  Rotterdam  and  there  landed  her  cargo.     That  upon 
unloading  the  wheat,  it  appeared  that  it  had  received  damage 
from  the  storm  to  the  amount  of  56/.  19^.  8d.  per  cent.   The 
single  question  was  (upon,  the  true  construction  and  meaning 
of  the  words  *'  free  from  average  unless  general,  or  the  ship  be 
stranded.*^    Whether  the  plaintiffs  can,  under  the  circum- 
stances of  this  case,  recover  in  this  action  for  the  damage  of 
56/.  I9s.  8d.  per  cent,  (the  other  matter  not  being  disputed.) 
There  were  two  arguments  at  the  Bar,  the  first  by  Dunmng 
for  the  plaintiffs,  and  Morton  for  the  underwriters.     They 
quoted  no  common  law  cases  on  either  side.    Mr.  Dutmings 
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argument  tended  in  general  to  shew  that  these  words 
amounted  to  a  conditioui  which  condition  would  render  it 
free  from  average,  unless  in  two  events,  viz. ; — a  general 
average,  or  a  stranding  of  the  ship :  but  if  either  of  these 
two  events  happen,  then  to  be  liable  to  average. 

Mr.  Dunning  said,  '*  that  this  clause  now  in  question  was 
first  introduced  about  the  year  1749,  before  which  time,  he 
said,  assurers  were  liable  to  every  injury  that  happened  to 
the  goods  insured.  This  clause  or  memorandum  was  intro- 
duced to  deliver  the  assurers  from  small  averages,  and  was 
thought  to  have  been  a  better  method  of  attaining  that  end, 
than  adapting  the  premium  to  the  nature  of  the  commodity, 
as  it  might  happen  to  be  more  or  less  liable  to  perish  or  suffer ; 
which  method  would  have  made  the  policy  too  complicated ; 
and  which  the  Dutch  had  first  tried,  and  afterwards  altered." 
He  argued  that  there  was  here  a  general  average,  which 
consisted  in  a  part  being  destroyed  for  the  sake  of  saving  the 
whole.  Mr.  Morton  argued  that  the  meaning  and  intention 
of  the  policy,  that  the  assurers  should  not  be  answerable  for 
any  average  loss  or  damage  to  the  goods  insured.  A  general 
average,  he  said,  was  a  general  contribution  of  the  owners  of 
the  goods  on  board  (where  part  is  destroyed  to  preserve  the 
whole)  in  proportion  to  their  concern.  If  another  man's 
goods  had  been  thrown  overboard  to  save  the  whole  cargo, 
the  owners  of  the  wheat  must  then  have  been  liable  to  general 
average  in  proportion  to  the  value  of  their  wheat.  If  the 
ship  had  been  stranded,  the  assured  might  have  abandoned. 
Upon  a  general  average,  the  assurer  stands  in  the  place  of  the 
owner  of  the  goods :  and  upon  a  total  loss  is  entitled  to  what 
may  be  saved.  A  general  average  is  a  contribution  by  non- 
sufferers,  towards  the  loss  of  those  who  have  suffered  for 
the  preservation  of  the  whole.  But  there  is  nothing  in  the 
present  case  that  can  render  the  assurers  liable  to  an  average 
of  this  wheat  insured  by  them. 

On  the  second  argument  Sir  Fletcher  Norton,  (A.  G.)  for 
the  plaintiffs,  and  Serjeant  Burland  for  the  defendant. 

Sir  Fletcher  Norton  mentioned  a  case  before  Lord  C.  J. 
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Ryder ^  1754,  between  Caniillan  and  T%e  Lomdom  Asstanmce 
Company,  upon  an  insurance  on  corn,  with  such  a  clause  as 
ibis ;  and  the  ship  being  stranded,  the  plaintiff  recovered  to 
average  loss  of  about  80/.  per  cent*  For  Ix>rd  C.  J*  Ryder 
and  a  special  jury  looked  upon  this  as  a  condition  :  and  that 
by  the  ship's  being  stranded,  the  assured  was  let  in  to  diim 
his  whole  average  loss.  After  which  determination,  that 
company  (he  said)  had  altered  that  clause  in  their  insnraneet, 
by  omitting  the  words  **  or  the  ship  be  stranded"  (a). 

Serjeant  Burland  argued,  that  the  insurer  was  to  pay  no 
average,  unless  in  the  case  of  a  general  calamity.  It  it  a 
general  discharge  from  all  average,  except  in  the  two  caao 
particularly  specified,  (which  two  cases  are  quite  distinct  and 
unconnected). 

The  general  contribution  and  particular  average  have  no 
connection  with  each  other. 

The  case  was  ordered  to  stand  over  for  the  opinion  of  the 
Court :  and  on  the  10th  July  1764,  Lord  Mansfield  deliveicd 
that  opinion  to  this  effect ; — 

^'  Policies  of  assurance,  according  to  their  present  form  aie 
very  irregular  and  confused :  an  ambiguity  arises  in  them 
from  their  using  words  in  different  senses,  particularly  in  the 
use  of  this  word  'average '  (i).  It  is  used  to  signify  a  contribu- 
tion to  a  general  (e)  loss :  and  it  is  also  used  to  signify  a 
particular  partial  loss. 

Sir  Henry  Spehnan,  in  his  Glossary^  under  the  wonl 
*^  avergium,**  says,  —  "  It  is  detrimentum  quod  vehendii 
mercibus  accidit:  ut  fluxio  vini  frumenti  corruptio,  merdum 
in  tempestatibus  ejectio :  quibus  adduntur  vecturae  sumptos, 
et  necessarise  aliae  impenss.  De  averagiis  quo  mercium  e 
navibus  projectarum,  distribuendis,  vetus  habetur  statutum, 
non  impressum  eujus  exemplar  apud  me  eztat."  (Lord 
Mansfield  observed  that  he  had  never  met  with  that  statute.) 

(a)  In  later  times  they  have  since  policy,  and  the  diflScnlty  of  under- 
restored  it.  standing  the  term  **  vrenge," 

(6)  There  has  been  a  great  deal  (c)  But  never  without  the  word 

of  nonsense  talked  in  the  hooka  "  general"  applied  to  it 
about  the  confused  form  of  the 
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The  word  ''  unlessi"  means  the  same  as ''  except|'*and  is  not 
to  be  construed  as  a  condition  in  the  sense  that  the  counsel 
for  the  plaintiffs  would  have  it. 

The  words  ^^  free  from  average  unless  general/'  can  never 
mean  to  leave  the  assurers  liable  to  any  particular  average* 
It  is  clear  that  the  plaintiff's  ought  not  to  recover,  and  the 
judgment  ought  to  be  for  the  defendant." 

Magens  (a)  says,  "  that  whatever  the  master,  with  the  ad-  Mageiu. 
vice  of  his  officers  and  sailorsi  deliberately  resolves  to  do  for 
the  preservation  of  the  whole,  in  cutting  away  masts  or  cables, 
or  in  throwing  goods  overboard  in  order  to  lighten  the  ship, 
which  is  meant  by  the  term  jettison,  is  in  all  places  permitted 
to  be  brought  into  a  general  or  gross  average ;  in  which  all 
who  are  concerned  in  the  ship,  freight,  and  cargo,  are  to 
bear  an  equal,  or  proportional  part  of  the  loss  which  was 
8o  incurred  for  the  common  welfare ;  and  it  must  be  made 
good  by  the  assurers  in  such  proportions  as  they  have 
underwritten." 

In  the  works  of  writers  upon  commercial  affairs,  we  very  Beawea* 
often  meet  with  the  word  '^  contribution,"  also  signifying  the 
thing  thus  described ;  and  in  a  marine  sense  **  average**  and 
*^  contribution  *'  are  synonymous  terms  (6). 

In  treating  of  the  subject,  I  shall  follow  the  usual  division 
of  it  into  three  heads,  viz.  :^- 

I.  The  cases  in  which  a  general  contribution  is  to  be  made* 

II.  The  articles  which  are  to  contribute. 

IIL  The  mode  in  which  the  contribution  is  to  be  made. 

I.  The  rule  of  the  Rhodian  laws  is  this  i-^"  If  goods  are  The  ctses  in 
thrown  overboard,  in  order  to  lighten  a  ship,  the  loss  in-  i^^ntnbudta 
curred  for  the  sake  of  all  shall  be  made  good  by  the  contri-  ^^^ "^•' 
bution  of  all  (e).    And  it  was  resolved  in  Mouse's  case  (d), 
in  an  action  brought  for  a  casket,  by  Mouse^  and  a  hundred 


(a)  55.  contributione  sarciator,  quod  pro 

(6)  Beawes.  omnibus  datam  est. 

(c)  Dig.  2,  1.    Lege  Rhodia  ca*  (<0  12  Co.  63;  mentioned  also  in 

vetur,  ut  si  levandse  navis  gratia  Bird  v.  Astock,  2  Bulst.  280. 

jattos  mercium  factus  sit,  omnium 
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and  thirteen  pounds  taken  and  carried  away.    The  case  was, 
that  the  ferryman  of  Gravesend  took  forty-seven  passengen 
into  his  barge,  and  Mouse  was  one  of  them ;  and  the  barge 
being  on  the  water,  a  great  tempest  arose,  and  a  strong  wind, 
so  that  the  barge  and  all  the  passengers  were  in  danger  of 
being  drowned,  if  a  hogshead  of  wine  and  other  pondenMis 
things  had  not  been  thrown  out  for  the  safeguard  of  the  Um 
of  the  men.   It  was  resolved,  per  totam  Curiam,  that,  in  cue 
of  necessity,  for  the  saving  of  the  lives  of  the  passengers^  it 
was  lawful  for  the  defendant,  being  a  passenger,  to  cast  the 
casket  of  the  plaintiff  out  of  the  barge,  with  the  other  things 
in  it ;  for  "  quod  quis  ob  tulelam  corporis  sui  feceris  sine  U 
fecisse  videiur^  to  which  the  defendant  pleads  all  this  sp^ 
cial  matter;  and  the  plaintiff  replies,  **de  ityurid  sud  propni 
absque  taU  causd!"    And  this  issue  was  tried  :  and  it  wii 
proved  directly  that,  if  the  things  had  not  been  cast  oot  of 
the  barge,  the  passengers  had  been  drowned ;   and  that^ 
*^  levandi  causd/*  they  were  ejected,  some  by  one  passenger, 
some  by  another.    And  upon  this  the  plaintiff  was  nonsuited. 
It  was  also  resolved  that,  although  the  ferryman  surcharge 
the  barge,  yet,  for  safety  of  the  lives  of  passengers  in  sach  a 
time  and  accident  of  necessity,  it  is  lawful  for  a  passenger  to 
cast  the  things  out  of  the  barge :  and  the  owners  shall  hafe 
their  remedy  upon  the  surcharge  of  the  ferryman,  for  the 
fault  was  with  him  in  the  surcharge.    But  if  no  surcbaige 
were,  but  the  danger  accrued  only  by  the  act  of  God,  as  by 
tempest,  no  default  being  in  the  ferryman,  every  one  OQ^t 
to  bear  his  loss  for  the  safeguard  and  life  of  a  man ;  for 
'*  interest  rei  publioB  quod  homines  conserveniur,**  8  Ed.  4, 
23,&c.;  12H.  8,  15;  28  H.  8;  Dyer,  36.    Soifatempest 
arise  in  the  sea,  '^  levandi  navis^  and  for  the  salvadon  of  the 
lives  of  men  it  may  be  lawful  for  passengers  to  cast  over  the 
merchandises,  &c. 

Beawes  is  of  opinion  that,  in  order  to  make  the  act  of 
throwing  the  goods  overboard  legal,  three  things  must  con- 
cur : — 
Merc  Ji 48.^        1st,  What  is  SO  condemned  to  destruction  be  in  conse- 
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quence  of  a  deliberate  and  voluntary  consultation  held  be- 
tween the  master  and  men. 

Sndly,  That  the  ship  be  in  distress^  and  that  sacrificing  a 
part  be  necessary  in  order  to  preserve  the  rest. 

Srdly,  That  the  saving  of  the  ship  and  cargo  be  actually 
owing  to  the  means  used  with  that  sole  view. 

Mr.  J.  Park  observes,  '^  that  the  second  point  of  these  three 
propositions  is  alone  necessary"  (a),  and  therefore^in  a  case  of 
BuUer  v.  WUdman  {b\  where  goods  were  thrown  overboard 
to  prevent  them  falling  into  the  hands  of  the  enemy,  this^ 
though  jettisoui  in  the  general  meaning  of  the  term,  was  held 
not  to  be  the  subject  of  a  general  average. 

Previous  deliberation,  if  there  be  time  to  deliberate,  and  a 
due  choice  of  the  heaviest  and  most  cumbersome  articles, 
may  be  proof  of  the  necessity  and  propriety  of  the  act  But 
Ibey  are  not  the  only,  and  ought  not  to  be  considered  as  the 
essential  proofs.  So  decided  in  the  case  of  Birkley  and  others 
V.  Presgrave  (c).  Indeed,  in  such  a  case,  as  in  many  others, 
too  close  a  compliance  with  form  at  a  period  of  supposed 
danger,  has  very  justly  excited  a  suspicion  of  fraud  (d). 

It  appears,  also,  by  the  laws  of  Wisbuy  (e),  that  in  an  emer-  l^ws  of 
gency  of  such  a  nature  as  to  justify  lightening  the  ship,  it 
was  necessary  to  consult,  first,  the  owners  of  the  goods,  or 
supercargo ;  but,  if  they  would  not  consent,  the  merchandise 
might,  notwithstanding  their  refusal,  be  ejected,  if  it  appeared 
necessary  to  the  rest  of  the  people  on  board :  a  regulation 
evidently  founded  in  necessity,  to  prevent  the  sordid  indivi- 
dual from  obstructing  a  measure  so  essential  to  the  general 
safety  (/). 

If  the  ship  ride  out  the  storm,  and  arrive  in  safety  at  the 
port  of  destination,  the  captain  must  make  regular  protests, 
and  must  swear — ^in  which  oath  some  of  the  crew  must  join 

(a)  Park  Ins.  279.  id)  See  Abbott  on  Ship.  6tli  ediu 

lb)  3  B.  &  A.  398.  427 ;  1  Emerigon,  torn.  I,  p.  605 1 

(c)  1  East,  220.  See  also  this  case  Consolato  del  Mare,  c.  47, 48, 49* 

for  instances  of  wbat  comes  under         (e)  Art.  20. 

the  "  head"  of  "  general  average."  {/)  Laws  of  Olcron,  art.  8. 


/:% 
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— that  the  goods  were  thrown  overboard  for  no  other  came 
but  for  the  safety  of  the  ship  (a). 

In  all  countries,  however,  and  in  all  cases,  it  is  jusdf 
required  of  the  master  that  he  draw  up  an  account  of  the 
jettison,  and  verify  the  same  by  the  oath  of  himself  or  kmk 
of  his  crew,  as  soon  as  possible  after  hb  arrival  at  any  poi^ 
that  there  may  be  no  opportunity  to  purloin  goods,  and  tbei 
pretend  they  were  cast  over  in  the  hour  of  danger  (b). 

It  is  evident,  that  from  one  of  ^ the  rules  above  stated,  that 
there  can  be  no  contribution  without  the  ejection  of  some  and 
the  saving  of  others;  but  it  is  not  always  necessary  fortbe 
purposes  of  contribution  that  the  ship  should  arrive  at  tbe 
port  of  its  destination.  If  the  jettison  does  not  save  the  1% 
but  she  perish  in  the  storm,  there  shall  be  no  contribotioa  of 
such  goods  as  happen  to  be  saved,  because  the  object  fir 
which  the  goods  were  thrown  over  was  not  attained.  But 
if  the  ship  be  once  preserved  by  such  means,  and  contiooiif 
her  course  should  afterwards  be  lost,  the  property  saved  froB 
the  second  accident  shall  contribute  to  the  loss  sustained  hj 
those  whose  goods  were  thrown  out  upon  the  former  oeci* 
sion  (c). 

MagenSf  in  one  place,  expresses  his  opinion  contrary  to 
the  rules  contained  in  the  above  ordinances  {d) ;  in  the  neit 
paragraph  he  admits  that  the  goods  saved  ought  to  oootn- 
bute  (e). 

From  the  rule  establbhed  by  the  Rhodians,  various  Oh 
rollaries  have  been  deduced.  Thus,  if  in  the  act  of  jettisoab 
or  in  order  to  accomplish  it,  or  in  consequence  of  it,  other 
goods  in  the  ship  are  broken,  damaged,  or  destroyed,  dit 
value  of  these  must  be  included  in  the  general  contribotioo; 
and  damage  done  to  the  ship,  by  cutting  holes  to  effect  jetti- 
son, or  to  let  out  the  water  (/). 

(a)  Beawes»  148:   Molby,  b.  2,  2  Mag.  240;    Ord.  Rottsrdam,  3 

c.  6,  a.  2.  Mag.  98. 

(6)  Abbott  on  Ship.  428 ;  Stevens         {d)  l  Mag.  56. 
on  Avenge,  29.  (e)  1  Mag.  57*     See  Faik  bi. 

(e)  Ord.  Louis  XIV.  tit  Contri-  281. 
butioD,  art  15,  16;  Ord.  Hamb.         (/)  Beawes,  148;  Stcvcna,  11 
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So  if  to  avoid  an  impending  danger,  or  to  repair  the 
damage  occasioned  by  a  storm  (a),  the  ship  be  compelled  to 
take  refuge  in  a  port  to  which  it  was  not  destined,  and  into 
which  it  cannot  enter  without  taking  out  a  part  of  the  cargo, 
and  the  part  taken  out  to  lighten  the  vessel  on  this  occasion 
happen  to  be  lost  in  the  barges  employed  to  convey  them 
ashore ;  this  loss  being  also  occasioned  by  the  removal  of  the 
goods  for  the  general  benefit,  must  be  repaid  by  a  general 
contribution ;  but,  if  after  the  removal  of  the  goods  for  such 
a  purpose,  the  ship,  with  the  remaining  part  of  the  cargo, 
should  unfortunately  perish,  and  the  goods  in  the  barges  be 
saved,  the  proprietors  of  the  latter  shall  not  contribute  to  the 
loss  of  the  others,  because  the  saving  thereby  is  not  owing  to 
that  loss.  So  if,  upon  the  expectation  of  an  hostile  attack, 
part  of  the  cargo  be  taken  out  and  sent  away  and  saved,  and 
the  ship,  with  the  remainder  of  the  cargo,  fall  into  the  hands 
of  the  enemy,  the  part  saved  shall  not  contribute  to  make 
good  the  loss  (6). 

Mr.  J.  Lawrence f  in  Birkley  v.  Presgave,  (c)  says,  "  All 
loss  which  arises  in  consequence  of  extraordinary  sacrifices 
or  expenses  incurred'  for  the  preservation  of  the  ship  and 
cargo,  come  within  the  description  of  general  average." 

The  damage  sustained  in  defending  a  ship  from  an  enemy 
or  pirate,  such  as  the  expense  of  curing  and  attending  upon 
ofiicers  or  mariners  wounded,  does  not  come  under  the  head 
of  general  average,  although  some  writers  upon  this  subject 
maintain  the  contrary  (J).  But  Emerigon  {e)  and  others  main* 
tain  the  contrary ;  and  Mr.  J.  Park  says,  though  in  former 
editions  of  his  work,  on  the  authority  of  the  above-mentioned 
writers,  he  had  stated  that  such  came  under  the  head  of 
general  average  (/),  in  his  last  edition  he  says,  "  that  it 
is  quite  clear  that  in  point  of  practice  these  expenses  have 

(a)  In  tbe  Dig.  2,  4,  and  the         (c)  1  East,  p.  238. 
Guidon,  c.  5,  art  28.    See  Beawes,         (d)  1  Mag.  64 ;  Valin,  liv.  3,  tit 

165 ;  2  Valin,  167 ;  Abbott  on  Sbip.  7  s  Le  Gruidon,  cb.  5,  art.  4. 
p.  428,  6tb  edit  (e)  Cb.  12,  p.  41,  and  note  8. 

{b)  Sheppard  v.  Wrigbt,  I  Sbow.  (/)  Park  Ins.  281. 

P.  C.  18. 
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never  been  placed  to  the  account  of  a  general  average:  and 

since  the  time  when  the  earlier  editions  were  published,  the 

subject  underwent  considerable  discussion  in  the  case  <if 

Taylor  v.  Curtis^  (a)  in  the  Court  of  Common  Pleas,  when 

all  the  authorities  quoted  on  either  side  were  referred  tobj 

the  Judges ;  and  after  time  taken  to  deliberate^  their  odhi- 

The  expense  of  mous  judgment  was  pronounced  by  Lord  Chief  Justice  GiUi, 

injw^°fy  tJ^  that  neither  the  expense  of  repidring  a  ship,  injured  \n 

teer'oiri^^tbe  s^^^^^B^^^Uy  resisting  and  beating  off  a  privateer,  thus  naA- 

wounds  of  tbo    ing  her  desired  port  in  safety,  nor  of  curing  the  wooiidtof 

sailors,  snd  the  , 

ammunition       the  sailors  sustained  in  the  action,  nor  the  ammumtioB 
noTthe  su^ect  ^^Lpeuded  in  the  engagement,  was  the  subject  of  genenl 

of  a  general        average/ 
aTerage.  ^ 

Lord  Chief  Justice  Gibbs. — ''The  doctrine  of  gffienl 
average  has  its  origin  in  the  Rhodian  law  tie  jaciu  *  omum 
contributione  sareiatur,  quod  pro  ommlms  daium  esL*  The 
different  states  of  Europe  have  made  different  regulatiooi  od 
this  subject,  all  of  them  professing  to  follow  the  /UodioslaVi 
but  often  differing  from  each  other;  and  the  foreign  jnriiU 
have  made  very  different  comments  on  that  law.  In  thii 
country,  there  are  no  local  regulations  on  this  subject;  «e 
should,  therefore,  as  in  all  doubtful  cases,  resort  to  the 
judgments  of  our  municipal  Courts,  if  this  point  had  ever 
arisen  there.  There  is  nothing  in  any  of  the  foreign  jamU 
which  we  think  ought  to  govern  us  on  these  points,  mikii 
they  had  been  supported  by  admitted  principles,  decided 
authorities,  or  general  usage.  None  of  the  decided  esses 
apply  to  the  present ;  and  we  have  unfortunately  been  so 
long  engaged  in  war,  that  instances  of  this  kind  must  fre- 
quently have  occurred :  and  as  there  appears  to  be  no  esse 
where  a  demand  like  the  present  has  been  made,  we  most 

(a)  2  Marsb.  309.  by  tbe  ordinances  of  tbe  Bum 

Tbe    expense    of    curing    tbe  Towns,  art  35.    For  the  prorisioDi 

wounded  is  made  tbe  subject  of  a  of  our  laws  for  tbe  encooFBgemait 

general  average  by  tbe  Code  de  and  protection  of  seamen,  see  Abb. 

Commerce,  art.  440,  num.  6,  and  6tb  edit  p.  2,  c.  6. 
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conclude  from  that  silence  that  no  general  usage^  which  could 
justify  such  a  demand^  has  existed^  and,  therefore^  that  such 
losses  cannot  be  taken  to  fall  within  the  principle  of  general 
average." 

And  it  was  decided  in  Harris  t.  FFo/f 0119(a)  by  Lord 
Kenyon,  that  an  extraordinary  allowance  promised  by  the 
master  to  the  sailorsi  in  consideration  of  unusual  exertions 
made  by  them  in  a  case  of  danger,  cannot  be  made  the  sub- 
ject of  a  general  average,  since  the  mariners  are  bound, 
without  any  extra  wages,  to  use  all  exertions  that  are  neces- 
sary in  a  time  of  danger. 

Another  charge  usually  claimed  as  general  average  was, 
according  to  BeaweSf  the  sum  which  the  master  may  have 
promised  to  pay  for  the  ransom  of  his  ship  to  any  privateer 
or  pirate,  when  taken.  (6)  But,  as  we  have  seen  in  a  former 
part  of  this  work,  ransoms  are  now  prohibited  by  the  law  of 
England,  (c) 

A  master  who  has  cut  his  mast,  parted  with  his  cable,  or  If  the  master 
abandoned  any  other  part  of  the  ship  and  cargo,  in  a  storm,  ^^^  \^^  jJl^ 
in  order  to  save  the  ship,  is  well  entitled  to  this  compensation ;  l^  ^^  ^ 
but  if  he  should  lose  them  by  the  storm,  the  loss  falls  only  other  part  of 
upon  the  ship  and  freight,  because  the  tempest  only  was  the  order  to'uTe 
occasion  of  this  loss,  without  the  deliberation  of  the  master  ^^iUoi  to^  ^ 
and  crew,  and  was  not  voluntarily  done  with  a  view  to  save  compeniatioii 

by  a  general 

the  ship  and  lading,  (d)  averafe.  But 

But  in  the  case  of  Covington  v.  Roberts^  {e)  where  a  vessel  by  ie^storm!" 
carrying  a  press  of  sail,  in  order  to  avoid  a  privateer,  bus-  ^  '^^^ 
tained  damage,  the  Court  held  that  it  did  not  come  under  the  ^^  freight. 
head  of  a  general  average.    It  was  only  a  common  sea  risk, 
and  must  be  borne  by  the  owner  of  the  ship,  who,  if  insured, 
can  claim  the  loss  from  the  underwriter. 

(a)  Peake,  72.  fasten  tbe  ship  to  the  pier  and  pre- 

(6)  Beawes,  148.  vent  collision  with  another  vessel, 

(c)  Ante,  p.  300.  was  held  the  subject  of  a  general 

{d)  Beawes,  148.    The  loss  of  a  average.    Birkley  o.  Presgrave,  1 

cable  cut  away  by  the  master  in  a  East,  220. 

storm  as   the  ship  was  entering         (e)  2  N.  R.  378. 

Sunderland  harbour,  in  order  to 
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So  where  a  ship  slips  or  cuts  away  her  caUe  in  order  t» 
sail  with  convoy,  this  is  not  the  subject  of  general  average,  (a) 

And  if  a  cannon-ball  pass  through  a  bale  of  goods,  the 
damage  done  is  not  the  subject  of  a  general  average,  (b) 
Goodi  lubed  We  have  seen  in  a  former  part  of  thb  Treatise,  (c)  that 
■MctiOTedbr*  8^^^^  lashed  on  deck  do  not  come  under  the  general  term  of 
tbeustgeof  goods  in  a  policy,  unless  it  is  the  usual  mode  of  stowing 
though  tbe^  them,  for  that  the  risk  upon  them  is  of  course  greater  than 
hate  to  a  loo,  ^^  Other  goods,  and  therefore  in  the  case  of  a  loss,  though 
"T °*^th*^i^  these  goods  must  contribute  in  common  with  the  others, {ij 
jectofageoenl  they  themselves  (if  lost)  are  not  the  subject  of  a  genenl 

average. 

average. 

By  the  ordinance  of  Louis  XIV.,  art.  12,  s.  16,  it  provided 

that  no  master  shall  lay  any  goods  on  the  ship's  deck  without 

the  consent  of  the  owners,  on  pain  of  being  answerable  for 

all  damages;  and  by  art.  13,  s.  33,  that  no  contribution  shsD 

be  demanded  for  payment  of  such  goods  as  shall  be  laden  on 

deck.     The  Code  de  Commerce^  art.  421 ;  Emerigon^  c.  12, 

8.  42;  Consol  del  Mare,  c.  183;  and  Valin^xXt.  ''  Du  Capi- 

iaine"  art.  12,  are  authorities  to  the  same  effect.     But  Valin 

says  that  this  rule  does  not  apply  to  boats  or  small  vessels 

going  from  port  to  port,  or  to  cases  in  which  that  mode  oi 

stowage  is  sanctioned  by  custom. 

The  owner  of  a      I"  ^^  Cosia  v.  Edmunds,  {e)  we  have  seen  that  it  was 

Udfn  OT^d^*^  decided  that,  where  the  jury  found  that  there  was  a  usage  to 

porsuant  to  the  carry  goods  of  that  description  on  deck,  the  underwriters 

tradte  is  entitled  were  held  liable  for  the  loss.    And  the  Court  of  Common 

tiou  b  Uie^"    Pleas,  in  a  recent  case  of  Gould  v.  Oliver,  (/)  which  was  so 

nature  of  gene-  action  brought  against  a  shipowner  to  recover  a  contribution 

ral  average  for   ^  o         o  r 

a  loss  by  in  respect  of  a  cargo  of  timber,  laden  on  deck,  and  where  it 

^^     ^  was  proved  that  it  was  the  usage  of  the  trade  so  to  stow  it, 

held,  that  the  same  rule  was  to  be  adopted  in  the  case  be- 
tween the  shipowner  and  the  owner  of  the  cargo,  as  between 

(a)  Stevens  on  Average,  p.  16.  ((f)  Stevens,  14. 

ib)  Le  Guid.  c.  5,  art.  4  ;  1  Erne.  (e)  4  Camp.  142. 

rigon,  627,  c.  12.  (/)  5  Scott,  445 ;  4  B.  N.  C.  134 ; 

(c)  I'age  19.  ante,  p.  20. 
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the  owner  of  the  cargo  and  the  underwriter  in  De  Costa  ▼• 
Edmunds,  and  that  as  the  stowage  on  deck  was  sanctioned  by 
usage«  the  loss  was  properly  the  subject  of  general  average. 

This  subject  was  most  elaborately  argued  and  discussed  at  In  an  action 
the  Bar  in  the  Court  of  Queen's  Bench,  and  an  important  ^l^^^ 
judgment  of  that  Court  delivered  by  Lord  Denrnan,  C.  J.,  J^Jg?"* 
on  April  28th,  Easter  Term,  5  Vict  1842,  in  the  case  of  writer  upon  a 
MUward  and  others  v.  Hibbert  and  another  (a).  raid  for  thne» 

The  first  count  of  the  declaration  stated,  that  heretofore,  Sirt^UhaT'"* 
to  wit,  20th  November,  1837,   by  deed  poll,  or  policy  of  ^^^^^^^^^J^^ 
assurance,  there  made  and  sealed,  &c.    The  declaration  then  orerboard  for 
set  out  the  policy,  which  recited,  that  the  plaintiffs  had  the  ship;  and 
represented  to  defendants,  directors  of,  and  acting  for.  The  J^JjJjj^^^ 
Indemnity  and  Mutual  Marine  Assurance  Company,  that  forced  to  con- 

tribnte  to  tho 

they  were  interested  in,  or  authorized  as  owners  or  agents  to  general  are- 
make  the  assurance,  and  had  covenanted,  &c.,  to  pay  the  ^thepigs 
premium  mentioned :  and  it  was  witnessed  that  in  conside-  7^  ^^  ^ 

^  deck,  by  reaMm 

ration,  &c.,  defendants  covenanted  and  agreed  with  the  plain-  whereof  the 
tiffs,  that  the  capital  stock  and  funds  of  the  Company  should  ^ere  not  liaUe 
be  subject,  and  liable,  and  be  applied  to  pay  and  make  good  ^  So*«ra!we 
all  such  losses  and  damages  thereinafter  expressed,  as  might  Held  bad  (on 

demurrer  to 

happen  to  the  subject-matter  of  the  said  policy,  and  might  the  replication) 
attach  to  the  said  policy,  in  respect  of  the  sum  of  8,600/.,  jn^that'sroh 
thereby  assured.     Which  assurance  was  declared  to  be  upon  ^**^°if  ^"i  "^ 

^  ^  *        proper  under 

hull  and  stores,  valued  at  10,000/.,  machinery  valued  at  thedrcum- 
10,000/.,  in  all  20,000/.  average,  payable  at  such  valuation,  ^,  that  a  plea 
of  the  ship  or  vessel  called  The  Kilkenny  Steamer,  whereof,  J^^e^^Sfl^i^!' 
&c.,  was  then  master,  lost  or  not  lost,  "at  and  from"  the  don  may  be 

fupported  by 

28th  day  of  November,  1837,  at  noon,  in  port  and  at  sea,  at  proof  of  a  cns- 
all  times,  on  all  occasions  and  services,  until  the  28th  day  of  ;„  l^^q  ^^ 
November,  in  the  year  of  our  Lord,  1838,  at  noon,  with  ***^'^^"?1S 

ports*     uWMOiKy 

liberty  to  tow  and  be  towed;  that  the  assurance  aforesaid,  that  where  a 
should  commence  upon  the  said  ship  "  at  and  from'*  as  afore-  custom  that  the 
said,  and  until  she  had  moored  at  anchor,  &c.,  and  that  it  ^^^^^ed 
should  be  lawful  for  the  said  ship  or  vessel  to  proceed  and  ondwdtrfiaU 


(a)  3Q.B.  120. 


50G  General  Average.  [part  i. 

not  bind  tlie      gai]  to  and  touch,  and  stay,  &c..  without  prejudice  to  that 

shipowner  to  '  jj  f  tr    ^ 

contribation  assurance.    And  touching  the  adventures,  perils,  which  the 

^^t^^!^ti,  capital  stock  and  goods  of  the  said  Company  were  made 

22j^^  »*  liable  to,  they  were,  &c.,  On  the  usual  form).     Those  were 

entitle  him,  in  the  exceptions,  as  to  com,  fish,  &c.,  unless  general,  or  the 

CAM  of  his  so 

contributing,  to  ship  be  Stranded.     Averment,  that  plaintiffs  were  interested, 

arnrn^  (ioti  ^^*  *  ^^^^  ^^^  ^^'P>  ^^^  making  of  the  policy,  and  during 
the  under.        ^hg  continuation  of  the  risk,  to  wit,  ISth  February,  18S8, 

writer  on  ••  tnc 

ship/*  the  **  departed  and  set  sail  on  a  certain  voyage  from  JVaterford 

for notumtting  to  London^  and  that  after  the  commencement  of  the  said 

^pu^^  voyage^  and  during  the  continuation  of  the  risk,  &c.,  and 

discharged  IS  whilst  said  plaintiffs  were  so  interested  as  aforesaid,  &c., 

Ignorant  of  the      , 

mode  of  divers  wares,  goods,  and  merchandises,  to  wit,  one  thousand 

*^"^®'  pigs  of  great  value,  to  wit,  of  the  value  of  2,000A,  were 

Where  issue  shipped  and  loaded  at  JVaterford  aforesaid,  in  and  on  board 
^r^iM^  the  said  ship  or  vessel,  to  be  carried,  &c.,  on  freight  from  Wth 
whether apurty  terford.  aforesaid,  to  London,  aforesaid;**  that  the  said  ship, 

had  notice  that 

goods  would  whilst  she  was  proceeding,  &c.,  with  the  said  pigs  on  board, 
according  to  ^^^1  during  the  continuance  of  the  risk,  and  whilst  the  plain- 
JJj^j^Jl^®^  tiffs  were  so  interested,  &c.,  to  wit,  on  the  day  and  year  last 
proof  of  the  aforesaid,  by  the  perils  and  dangers  of  the  sea,  &c.,  became 
though  strong'  and  was  leaky,  and  greatly  strained,  broken,  &c. ;  insomuch, 
knowledge,  u  *****  "^y  *n®*n8  thereof,  it  then  and  there  became  expedient 
™^-  "J®^^  and  necessary  for  the  preservation  of  the  said  ship  and  cargo, 
Court  to  as.  and  for  the  benefit  of  all  concerned  to  lighten  the  said  ship, 
of  notice,  ^nd  cast  and  throw  part  of  her  cargo  overboard:  and  the 

findkff^fUie  ™*s*^^  *hen  and  there  did  for  this  purpose  aforesaid,  cast 
jury  negatiring  overboard  the  said  pigs,  &&,  and  leave  them ;  whereby  they 

such  notice*  -  »  o  ^  ^ 

were  lost :  by  reason  whereof  the  plaintiffs,  in  respect  of 
their  interest  in  the  hull  and  stores  and  machinery  of  the  said 
ship,  then  became  liable  to  bear,  and  did  actually  pay  a  pro- 
portionable part  of  the  value  of  the  siud  pigs  so  lost  as  afore- 
said, and  thereby  sustained  a  general  average  of  \fiOOL  upon 
the  hull  and  stores  and  machinery  of  the  said  vessel  so 
assured  and  valued  as  aforesaid :  and,  in  consequence  thereofi 
the  said  defendants  became  liable  to  pay  to  the  said  plaintifls 
450/.,  being  the  said  defendants*  proportion  of  the  general  ave- 
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rage  loss,  for  and  in  respect  of  the  said  sum  of  3,400/.  by  them 
assured  as  aforesaid.  Of  all  which  premisesi  &c.|  (notice  to 
the  defendants).     **  By  reason  whereof^  an  action^"  &c. 

Plea  2nd  to  the  first  count.  That  the  said  pigs,  therein 
alleged  to  have  been  so  cast  and  thrown  overboard^  before  and 
up  to  the  time  of  their  having  been  so  cast  and  thrown  over- 
boardy  had  been  and  were  laden  and  placed  in  and  upon  the  deck 
of  the  said  vessel^  by  reason  whereof  the  defendants  were  not, 
nor  are  liable  to  pay  or  contribute  to  any  general  average  loss 
sustained  by  the  said  jettison  of  the  said  pigs :  verification. 
Replication.  "  That  at  the  said  timCi  when  the  said  pigs 
were  laden  and  placed  in  and  upon  the  deck  of  the  said 
vessel  of  the  plaintifis,  as  in  the  second  plea  alleged,  the  said 
vessel  of  the  plaintiffs  was  proceeding  on  and  prosecuting  a 
certain  voyage  from  WeUerfard  to  LondonJ*  "  That  before 
and  at  the  time  of  loading  and  placing  the  said  pigs  in  and 
upon  the  deck  of  the  said  vessel  of  the  plaintiffs,  there  had 
been,  and  was  and  still  is,  a  certain  known  and  approved  custom 
of  trade  touching  and  concerning  the  loading  of  pigs  in  and 
on  board  of  vessels  trading  between  Waterford  and  London^ 
and  employed  in  carrying  pigs  from  Waterford  to  London 
aforesaid;  that  is  to  say  that  the  owners  of  such  vessels  have 
had,  and  haVe  been  used  and  accustomed  to  have,  and  of 
right  ought  to  have  had,  and  still  of  right  ought  to  have,  for 
themselves  and  their  servants,  the  liberty  and  privilege  of 
loading  and  placing  in  and  upon  the  deck  of  such  vessels  a 
reasonable  number  of  such  pigs  as  they,  from  time  to  time 
respectively,  are  employed  to  bring  from  Waterford  to  Lon^ 
don/*  That  the  said  pigs,  in  the  first  count  of  the  declara- 
tion, and  in  the  second  plea  mentioned,  were  before,  and  up 
to  the  time  of  their  being  so  cast  and  thrown  overboard  as 
aforesaid,  laden  and  placed  in  and  upon  the  deck  of  the  said 
vessel  of  the  plaintiff*,  in  pursuance  and  according  to  the  said 
custom  and  usage  of  trade.*'  Verification.  Demurrer,  assign- 
ing for  cause  that  it  is  not  stated  in  the  replication  that  the 
said  defendants  had  any  notice  of  the  said  custom  therein 
stated  and  set  forth,  or  that  the  said  defendants  had  any 
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notice  that  the  said  vessel  would  be  employed  in  carrying 
pigSi  as  in  that  replication  mentioned.  Joinder  in  demurrer. 
This  demurrer  was  argued  on  November  ^ih^  1841,  before 
Lord  Denman,  C.  J.,  Williams^  Coleridge,  and  Wightman, 
Justices.  It  was  ably  argued  hy  Cresswell  (now  Mr.  J.  Cresnoell) 
for  the  defendant,  and  by  the  late  Sir  W.  W.  FoUett  {S.G.) 
for  the  plaintiff.  The  Court,  after  the  argument,  took  time 
to  consider.  And  Lord  Denman,  C.  J.,  on  the  21st  Januarjff 
1842,  delivered  the  judgment  of  the  Court.  After  stating 
the  substance  of  the  declaration  and  second  plea,  his  Lord- 
ship proceeded  as  follows  : — 

''A  replication  was  pleaded  and  demurred  to,  but  the 
plaintiff  excepted  to  the  plea ;  and  we  must  see  whether  it 
makes  out  a  good  defence  in  law.  The  plea  assumes  that  in 
no  case  whatever  can  the  shipowner  recover  from  the  under- 
writer the  value  of  goods  laden  on  deck.  The  authority 
cited  for  this  doctrine  is  a  passage  at  page  428  of  Serjeant 
Sheets  recent  edition  {a)  of  Lord  Tenterden's  Treatise  on 
Shipping,  —  ^  The  Consolato  del  Mare,  and  the  Frenck 
Ordinance,  exclude  from  the  benefit  of  general  average 
goods  stowed  upon  the  deck  of  the  ship ;  and  Valin,  in  his 
Commentary  upon  the  latter  (6),  gives  two  reasons  for  the 
exception.'  He  adds,-:-'  In  the  first  place  they  ought  not  Co 
be  there,  and  can  only  be,  because  the  vessel  is  full  without 
them,  or  because  the  master  has  neglected  to  stow  them 
elsewhere ;  in  eitlier  of  which  cases  he  and  his  owners  are 
responsible  to  the  shippers,  unless  placed  there  by  bis  con- 
sent. Secondly,  because  there  is  every  reason  to  presume 
tliat,  being  in  the  way,  they  will  be  thrown  overboard  before 
the  necessity  of  jettison  has  occurred,  on  account  of  the 
obstruction  they  create.  But  he  tells  us  that  this  rule  does 
not  apply  to  boats  or  other  small  vessels  going  from  port  to 
port,  or  to  trades  in  which  that  mode  of  stowage  is  sanctioned 
by  custom.  The  same  rule  prevails  in  England  and  America; 
the  exceptions  to  it  were  recognised  by  Lord  EUenborough, 

(a)  6tb  edit  tit.  8,  s.  13,  contains  the  passage 

(6)  The  Commentary  on  liv.  3,     referred  to. 
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in  a  case  between  the  owner  of  goods  and  the  underwriters ; 
and  more  recently  the  reasoning  of  Valin  has  been  adopted 
in  the  Court  of  Common  Pleas^  in  an  action  against  the 
owner  of  a  ship  to  recover  contribution  for  a  loss  by  jettison 
of  goods  stowed  on  deck'  (a).   The  corresponding  paragraph 
in  the  text  of  the  fifth  edition  of  Lord  Tenterden's  Treatise 
on  Shipping,  page  355  (the  last  published  during  his  life), 
runs   thus  : — •  The  French  Ordinancei   in  express   terms, 
excludes  from  the  benefit  of  general  average  goods  stowed 
on  deck,  and  the  same  rule  prevails  in  practice  (b)  in  this  coun- 
try.    Goods  so  stowed  may,  in  many  cases,  obstruct  the 
management  of  the  vessel ;  and,  except  in  cases  where  usage 
may  have  sanctioned  the  practice,   the  master  ought  not 
to  stow  them  there  without  the  consent  of  the  merchant.' 
Upon  this  passage  we  may  remark,  that  it  contains  no  state- 
ment of  the  exception  as  a  part  of  the  general  law  of  mer- 
chant or  the  law  of  England.   It  is  said  to  prevail  in  practice 
in  this  country ;  the  note  adding,  *  so  proved  in  the  causes  of 
Myer  and  Others  v.  Vander  Deyl,  Guildhall  Sittings,  be- 
fore Lord  Ellenboroughf  1803,  and  of  Backhouse  v.  Ripley , 
before  Chambre^  J.,  a  short  time  before.'    No  particulars  of 
these  cases  being  preserved,  we  cannot  know  in  what  manner 
the  question  was  brought  on.  In  Ross  v.  Thwaites^  reported 
at  page  23  of  Park  on  Insurance  (c),  and  tried  before  Lord 
Mansfield  at  Guildhall,  ^an  action  was  brought  upon  a  policy 
of  insurance  of  the  captain's  goods  for  six  months  certain. 
The  loss  proved  was  chiefly  of  goods  lashed  on  deck,  and  the 
captain's  clothes,  and  the  ship's  provisions.    It  was  proved 
by  an  underwriter  and  a  broker,  that  none  of  these  things 
are  within  a  general  policy  on  goods,  for  the  risk  was  greater 

(a)  Gould  v.  Oliver,  5  Scott,  445 ;  the  Court  of  Queen's  Bench,  in  the 
4  B.  N.  C.  134 ;  and  see  the  case  case  of  Milward  v.  Hibbert,  he  has 
fully  referred  to  in  a  subsequent  altered  the  text  in  his  7th  edition, 
action  between  the  same  parties,  and  restored  the  **  words  of  the 
ante,  p.  20,  of  this  Treatise.  author,"  vii.  the  words  "  in  prec- 
ox) In  Mr.  Serjeant  Sheets  last  tice." 
edit.  (7th)  he  says,  in  a  note,  that  (c)  Page  23,  8th  edit 
in  submission  to  what  was  said  by 
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as  to  goods  lashed  on  deck  than  other  goods :  and  a  policy 
on  goods  means  only  such  goods  as  are  merchantable  and  a 
part  of  the  cargo.  They  also  swore  that  when  goods  like  the 
present  are  meant  to  be  insured^  they  are  always  insured  by 
name,  and  the  premium  is  greater.  Lord  Mansfield  said, 
'  he  thought  it  was  consistent  with  reason,  and  understood 
the  usage  to  be  so ;  therefore  he  advised  the  plaintiff  to  widi- 
draw  a  juror,  the  premium  having  been  paid  into  Court,  to 
which  he  consented.*'  When  Serjeant  Marshall  copied  this 
report  into  his  Treatise  (735),  he  appends  this  note,  "  See, 
however.  Da  Costa  v.  Edmunds  (a),  where  it  was  contended 
for  the  underwriters  that  they  were  not  liable  for  goods  stowed 
on  the  deck,  for  which  were  cited  Ross  v.  Thfoaites  (6),  and 
Backhouse  v.  Ripley  (c).  But  Lord  EUenborough  left  it  to 
the  jury  to  say  whether  it  was  usual  to  carry  vitriol  on  the 
deck,  and  whether  these  cargoes  were  properly  stowed.  If 
there  was  a  usage  to  carry  vitriol  on  deck,  the  underwritm 
were  bound  to  take  notice  of  it  without  any  communicatioD, 
and  all  they  could  require  was,  that  the  cargoes  should  be 
stowed  in  the  usual  manner.*  Verdict  for  the  plaintiff.  Rule 
for  a  new  trial  refused  (cl).  It  is  very  singular  that  Lord 
Tenterden  does  not  cite  this  case,  for  he  expressly  lays  down 
the  principle  on  which  it  was  determined.  But,  before  we 
arrive  at  the  exception  to  the  rule  which  is  here  introduced, 
we  must  observe  upon  the  nature  of  the  rule  itself.  In  the 
first  place,  it  is  the  creation  of  a  positive  regulation  in  the 
foreign  law  alluded  to,  for  reasons  which  may  possibly  fumbh 
an  adequate  motive  for  such  enactment  '  Goods  so  stowed,* 
Lord  Tenterden  remarks,  '  in  many  cases  may  obstruct  the 
management  of  the  vessel  ;*  a  reason  which  is  by  no  means 
universal,  for  in  many  cases  it  may  be  that  particular  goods 
will  be  best  and  most  safely  stowed  on  deck.  But  the  most 
important  expression  of  this  accurate  and  careful  writer  is 
that  which  describes  the  rule  as  prevailing  in  practice  in 

(a)  4  Camp.  142.  429. 

ih)  Park  Ins.  23.  (d)  Da   CosU  v.   Edmonds,  2 

(c)  Abbott  on  Shipp.  6th  edit.      Chitt.  227. 
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this  country.  For  the  practice  appears  to  have  been  not  to 
lay  it  down  as  a  rule  of  law  that,  for  goods  stowed  on  deck, 
the  owner  of  them  shall  be  excluded  from  the  benefit  of 
general  average,  but  to  receive  the  evidence  of  commercial 
men  respecting  the  usage  of  the  trade  and  the  general  un- 
derstanding of  those  engaged  in  it,  and  in  insuring  which 
may  obviously  vary,  and  require  from  time  to  time  fresh  evi- 
dence and  different  explanations.  Again,  the  reasons  which 
may  have  produced  the  foreign  enactment,  and  are  cited 
by  Valinf  are  by  no  means  adopted  by  Lord  Tenierden. 
He  mentions,  indeed,  only  one  of  them — ^the  danger  of  ob- 
structing the  management  of  the  vessel — ^but  in  extremely 
qualified  terms,  '^  goods  so  stowed  may  in  many  cases  ob- 
struct the  management  of  the  vessel;*'  a  sufficient  ground  for 
refusing  contribution  under  particular  circumstances,  but 
none  for  a  sweeping  forfeiture  of  all  right  to  recover  in 
respect  of  goods  so  disposed.  Lastly,  the  rule  laid  down  by 
Lord  Tenterden  includes  two  exceptions,  where  usage  may 
have  sanctioned  the  practice,  and  where  the  master  has  the 
owner's  consent  to  stow  them  there.  The  usage  would  affect 
the  question  whoever  were  the  parties :  the  owner's  consent 
only  when  it  happened  to  arise  between  him  and  the  master. 
Plainly,  then,  the  authority  of  Lord  Tenierden  does  not 
warrant  the  large  statement  respecting  the  English  law 
which  his  last  learned  editor  promulgates.  Indeed,  this 
paragraph  bears  the  mark  pointed  out  in  the  preface  as  dis- 
tinguishing his  additions  to  the  original  work,  thdugh  it 
incorporates  some  parts  of  that  corresponding  with  it.  We 
may  further  observe  that  the  two  reasons  quoted  from  Valin 
are  not  of  general  application.  He  says, '  that  goods'  ought 
not  to  be  stowed  on  deck,  and  can  only  be,  because  the  vessel 
is  full  without  them,  or  because  the  master  has  neglected  to 
stow  them  elsewhere,  in  either  of  which  cases  he  and  hb  owners 
are  responsible  to  the  shipper,  unless  the  goods  were  placed 
there  with  his  consent.  Secondly,  because  there  is  every 
reason  to  presume  that,  being  in  the  way,  they  will  be  thrown 
overboard  before  the  necessity  of  jettison  has  occurred,  on 
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account  of  the  obstruction  they  create."    Now  it  is  obriooi 
that  there  may  be  other  and  Talid  reasons  for  stowing  goodi 
on  deck ;  indeedi  some  goods  could  be  stowed  in  no  otber 
place,  such  as  timber^  and  on  some  voyages  lire  animals,  and 
they  may,  certainly,  be  there  stowed  with  proper  skill  and 
care,  so  as  not  to  be  in  the  way  of  the  crew  in  their  opera- 
tions.   These  matters  of  fact  may  vary  with  every  difierem 
trade,  or  even  with  every  single  adventure.     The  danger  of 
a  crew  being  tempted  to  throw  overboard  goods  on  deek^ 
before  the  ship  is  in  danger  is  quite  insufficient ;  that  danger 
must  depend  upon  their  weight  and  bulk,  the  manner  of 
stowage,  and   many  other  particulars;   but   the  argument 
would  prove  too  much,  for  it  would  apply  to  whatever  goods 
may  be  nearest  at  hand,  and  consequently  likely  to  be  the 
soonest  sacrificed.     When  we  say  that  the   reasoning  of 
Valitt  was  adopted  by  the  Court  of  Common  Pleas  (in  the 
late  case  of  Gould  v.  Oliver  (a) ),  we  must  confine  ourselfei 
to  his  reasoning  in  favour  of  the  owner  of  goods  stowed  on 
deck,  according  to  the  custom  of  a  particular  trade,  in  ac- 
cordance with  Lord  EUenborougKs  decision  in  Da  Cotta  v. 
Edmunds  (6).    The  Lord  Chief  Justice,  without  laying  down 
the  rule  or  the  mode  of  proving  it,  but  assuming  it  to  prevail 
in  practice,  and  only  deciding  that  the  owner  may,  notwith- 
standing, recover  contribution  from  the  shipowner  where  the 
goods  were  stowed  on  deck  according  to  the  usage  of  the 
trade  for  a  loss  by  jettison.    We  have,  then,  this  exception 
forming  part  of  the  rule ;  and  we  have  seen  that  VcJin  intro- 
duces another,  for  which  there  is  no  other  obvious  reason, 
that  of  boats  or  other  vessels  going  from  port  to  port;  a 
description  of  the  size  and  destination  of  vessels  which  may 
be  somewhat  difficult  of  application. 

But  although  this  rule  of  excluding  goods  stowed  on  deck 
from  contribution  to  general  average  is  not  founded  on  any 
universal  principle,  it  certainly  prevails  in  practice  to  a  great 
extent.    Serjeant  Shee  truly  says,  **  that  the  law  is  the  same 

(a)  5  Scott,  445 ;  4  N.  C.  134.  (6)  4  Camp.  142. 
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• 

on  this  subject  in  England  Ktid  America  T  and  Judge  Story ^ 
in  his  valuable  edition  of  Abbott  on  Shipping  {a),  proves  this 
proposition  by  two  decbions.  The  books  in  which  these  are 
reported  are  not  at  hand ;  but  we  have  already  shown  that  the 
law  of  England  has  stopped  very  short  of  the  doctrine^  that 
no  owner  of  goods  stowed  on  deck  shall,  under  any  circum-* 
stance,  be  allowed  to  recover  contribution  on  general  average. 
The  question  between  the  merchant  and  the  shipowner  may 
be  different  from  that  between  either  of  them  and  the  under- 
writers,  because  the  former  may  agree  to  stow  the  goods  in 
such  a  manner  that  the  latter  will  not  be  at  all  responsible 
for  their  loss. 

But  it  seems  to  the  Court,  for  the  reasons  assigned,  that 
the  mere  fact  of  stowing  them  on  deck  will  not  relieve  the 
underwriters  from  responsibility,  inasmuch  as  they  may  be 
placed  there  according  to  the  usage  of  the  trade,  and  so  as 
not  to  impede  the  navigation,  or  in  any  way  increase  the 
risk.- 

And  it  is  accordingly  the  practice  in  whaling  voyages,  to 
adjust,  on  the  principles  of  general  average,  the  loss  of  oil 
thrown  overboard  from  the  deck,  where  it  is  carried  a  short 
time  after  it  is  put  into  casks,  before  it  can  be  properly  and 
safely  stowed  in  the  hold  (6). 

The  boats  of  a  ship  ought  to  be  lashed  on  deck,  if,  how-  Boau  ought  to 
ever,  they  are  properly  lashed  to  the  quarters  it  is  customary  dock!  but  if* 
to  consider  the  loss  a  general  average  (c).  *****^  ***  *^® 

There  are  two  instances  in  which  it  has  been  the  subject  are  entitled  to 
of  much  doubt  and  discussion,  whether  the  loss  in  those 
cases  are  to  be  considered  as  the  subject  of  a  general  average 
or  not.  These  are  where  the  master  voluntarily  runs  his 
ship  on  shore,  either  to  avoid  being  captured  by  the  enemy, 
or  to  prevent  her  foundering  at  sea,  or  driving  on  the  rocks. 
By  the  foreign  ordinances,  and  according  to  foreign  writers, 
when  the  running  the  ship  on  shore  is  the  voluntary  delibe- 
rate act  of  the  master,  for  the  benefit  of  all  concerned,  it  is 

(a)  Page  355,  ed.  Boston,  1829.  (c)  Blackett  o.  Royal  Excb.  2 

ib)  Phillips  on  Ins.  vol.  1,  p.  333.      Cr.  &  J.  244 ;  2  Tyr.  266. 
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to  be  considered  as  general  average  (a).  And  the  Consolato 
del  Mare  (6),  and  Roccus  (c),  say  that,  if  to  avoid  a  total  loss 
the  captain  and  crew  should  think  it  proper  to  run  the  ship 
on  shore,  the  damage  thereby  occasioned,  whether  to  ship  or 
cargo  will  be  a  gross  average.  And  WesJcett  and  Magens 
seem  to  have  been  favorable  to  the  same  conclusion  (cQ. 

The  learned  Pothier,  after  enumerating  other  species  of 
averages,  says,  *'  besides  these  species  of  average  there  is 
another^  viz.^  where  a  ship  being  chased  by  an  enemy,  the 
master,  in  order  to  prevent  her  capture,  runs  her  ashore,  the 
damage  caused  is  a  general  average,  whether  it  happen  to 
the  ship  or  cargo,  the  running  on  shore  having  been  made 
for  the  general  safety*'  (e).  On  this  subject  there  are  do 
express  decisions  of  our  Courts  of  Justice,  though  we  cao 
hardly  see  in  what  respects  running  a  ship  on  shore  to  pre- 
vent its  falling  into  the  hands  of  the  enemy,  can  be  distin- 
guished  from  the  case  of  carrying  an  unusual  press  of  sail  for 
the  same  purpose,  the  damage  consequent  upon  which  we 
have  seen  has  been  decided  to  be  not  the  proper  subject  oft 
general  average  (/). 

With  respect  to  the  other  instance  there  does  not  appear 
to  be  any  real  distinction  betwixt  the  master  voluntarily  and 
by  deliberation  running  his  ship  on  shore,  in  order  to  avoid 
her  sinking,  or  going  upon  the  rocks,  for  the  sake  of  the 
whole  concern,  and  the  case  where  he  deliberately  cuts  away 
part  of  the  ship,  or  throws  part  of  the  cargo  overboard,  in 
order  to  save  the  rest.  In  both  cases  a  certain  damage  to  the 
ship  or  cargo  is  deliberately  incurred  for  the  sake  of  pre* 
serving  the  whole.  The  learned  author  of  the  IVeatUe » 
Average^  to  which  I  have  so  frequently  referred,  gives  his 

(a)  Vid.  Ord.  France  Leg.  Rhod.  164. 

3,  5,  1;  Ord.  Konigsb.  (1),  c.  viii.  (d)   2  Magens,  33S;    Wetkett, 

art.  7;   Ord.  Copenh.  art.  "Av."  252. 

1,  5;   Laws  of  Wisbuy,  art.  65;  (e)  Poth.  Contr.  de  Loa.  p.  il. 

Molloy,  b.  2,  C.6,  8.15;  Beawes,  (/)  CoviDgton  r.  Roberta,  2  N. 

165  ;  Welwood,  tit.  20.  R.  378  ;   Polh.  C.  &  L.  p.  ii.  %.  % 

(d)  Consol.  del  Mare,c.  192, 193.  n.  150. 

(c)  Roccus  de  Nav.  Not.  Ix.  n. 
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opinion  that  these  cases  cannot  properly  be  considered  as 
cases  of  general  average,  but  come  under  the  head  of 
those  losses,  which  are  inevitable,  and  ought  to  be  borne  by 
the  parties  themselves,  separately,  though  he  admits  that  the 
practice  is  the  other  way  (a). 

It  is  said,  that  if  a  ship  be  taken  by  force,  carried  into  If  a  ship  be 

tftken  bj  fore  * 

some  port,  and  the  crew  remain  on  board  to  take  care  of  and  and  carried 
reclaim  her,  not  only  the  charges  of  reclaiming  shall  be  chw-ges°of'rc.** 
brought  into  a  general  average,  but  the  wages  and  expenses  ^'^^"V°j^  ^®'^* 
of  the  ship's  company  during  her  arrest,  from  the  time  of  her  wages  and  ei- 
capture,  and  being  disturbed  in  her  voyage  (6).    In  this  idea  [he  detemioir 
Magens  concurs,  and  asserts,  that  such  expenses  are  allowed  Jf\*^neiS*^* 
as  average  in  London  as  well  as  elsewhere.    He  denies,  avenge. 
however,  and,  as  it  seems,  justly  denies,  that  an  allowance 
would  be  made  under  general  average,  for  sailors'  wages  and 
victuals,  when  they  are  under  a  necessity  of  performing  qua- 
rantine, in  which  case  the  master  would  have  been  obliged  to 
maintain  and  pay  them,  though  his  vessel  had  arrived  only  in 
ballast.     But  at  the  same  time  he  admits,  that  charges  occur- 
ring by  an  extraordinary  quarantine  shall  be  brought  into  a 
general  average  (c). 

It  has  however  been  a  considerable  question,  whether  the 
extraordinary  wages  and  victuals  expended  during  the  deten- 
tion by  a  foreign  prince  not  at  war  ought  to  be  brought  into 
a  general  average,  so  as  to  charge  the  underwriter  ?  Magens 
and  Beawes  differ  upon  the  point,  the  latter  being  of  opinion 
that  it  should,  the  former  that  it  should  not.  In  England 
there  is  no  adjudged  case,  nor  any  regulation  upon  the 
subject.  We  may  remember  that  Lord  Mansfield^  in  Goss  v. 
Withers i  2  Burr.,  p.  696,  says,  *'  that  by  the  general  law  the 
assured  may  abandon  in  the  case  of  merely  an  arrest  on  an 

(a)  Stevens,  29  ;  and  see  Abb.  benefit,"  it  has  been  considered  tbat 

on  Shipp.  6th  edit.  433,  where  the  such  a  loss  from  running  a  ship  on 

editor  refers  to  the  law  and  autho-  shore  is  to  be  considered  as  a  ge- 

rities  in  America  on  the  subject,  neral  average, 
from  whirh  it  would  appear  that         (b)  Beawes,  150. 
when   the  damage  arises  from  a         (c)  1  Mag.  67. 
"  deliberate  sacrifice  for  the  general 

Lh2 
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embargo  by  a  prince  not  an  enemy  :  and  therefore  one  would 

suppose  extraordinary  wages  and  victuals  would  not  come 

under  the  head  of  a  general  contribution,  for  the  owner  has 

the  right  to  abandon  if  he  likes,  or  at  any  rate  the  unde^ 

writers  on  ship  would  be  liable  to  the  assured. 

Extnordinary        Mr.  Park  (a)  says,  that  Lord  Mansfield  seems  to  have  been 

visioDf  eipend-  of  that  opmiou  in  an  action  upon  a  poucy  of  insurance  on  a 

timoaSfpgros  "  ship."    It  was  brought  to  recover  the  amount  of  wages  and 

into  a  port  to     provisions  expended  during  the  time  the  ship  went  fron 

repair,  are  not    *  *^  ^  ^  * 

the  subject  of  a  Bengal  to  Bombay  to  repair.  His  Lordship,  as  he  has 
a^  nnlen  in  a  frequently  done  since  upon  similar  occasions,  decided  against 
Mwof  urgent  ^|,^  action,  being  an  insurance  on  the  ship  only,  and  the  item 
in  question  being  sailors'  wages.  But  his  Lordship  said, 
there  may  be  cases  where  exceptions  to  the  general  rule 
should  be  allowed;  but  in  order  to  consider  a  case  as 
excepted,  it  must  be  an  expense  absolutely  necessary,  and 
such  as  could  not  be  avoided,  owing  to  some  of  the  perils 
stated  in  the  policy. 

It  has  been  stated  in  a  preceding  part  of  this  Treatise, 
that  extra  wages  and  provisions  cannot  be  recovered  from  the 
underwriters  on  "  ship "  merely.  Fletcher  v.  Poole,  Park 
Ins.,  115,  and  other  cases,  were  cited,  and  this  was  lately 
settled  in  the  case  o(De  Vaux  v.  Salvador,  4  A.  &  £.  p.  425. 
It  seems  to  be  admitted,  that  where  there  is  any  damage 
sustained  by  the  ship  which  is  the  subject  of  a  general  con- 
tribution, the  wages  and  other  expenses,  during  the  time  of 
repair,  follow  as  accessaries,  and  form  part  of  the  general 
contribution. 

By  the  ordinances  o^  Louis  the  Fourteenth,  the  charges  in 
such  a  case  shall  be  reputed  general  average,  if  the  seamen 
be  hired  by  the  month ;  otherwise,  if  by  the  voyage  (6). 
Beawes.  There  is  a  passage  in  Beawes  which  confirms  the  idea 

entertained  by  Lord  Mansfield.  **  Though  it  must  be  noted." 
says  this  author,  "  that  the  charges  of  unloading  a  ship,  to 
get  her  into  a  river  or  port,  ought  not  to  be  brought  into  a 

(a)  Park  Ins.  p.  287.     In  the      hall.  Sit.  after  Trin.  1776. 
case  of  Lateward  r.  Curling,  Guild-         (6)  Tit.  Average,  art  7- 
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general  average ;  but  they  may  when  occasioned  by  an  indis- 
pensable necessity  to  prevent  the  loss  of  ship  and  cargo.  As 
when  a  ship  is  forced  by  a  storm  to  enter  a  port  to  repair  the 
damage  she  has  suffered,  if  she  cannot  continue  her  voyage 
without  an  apparent  risk  of  being  lost,  in  which  case  the 
wages  and  victuals  of  the  crew  are  brought  into  an  average 
from  the  day  it  was  resolved  to  seek  a  port  to  refit  the  vessel, 
to  the  day  of  her  departure  from  it,  with  all  the  charges  of 
unloading,  reloading,  anchorage,  pilotage,  and  every  other 
expense  incurred  by  this  necessity"  (a). 

A  question  nearly  similar  came  before  the  Court  of  King's  v^bere  a  ship 
Bench  in  the  case  of  Da  Costa  v.  Newnham^  {b)  in  which  |J^  a  pwUor*^ 
Mr.  Justice  Buller  ({ixoieA  the  above  passage  from  Beawes,  thobancfitof 
as  also  the  above-mentioned  case  of  Lateward  v.  Curling :  concern,  the 
and  although  the  learned  Judge  thought  it  then  unnecessary  foadm^iuid 
to  decide  the  point  here  agitated,  yet  the  leaning  of  his  mind  ^^^^j*^ 
seemed  to  be  in  favour  of  the  affirmative.     This,  however,  wa^csandDro- 

visions  of  the 

was  held  by  the  whole  Court, — that  where  a  ship  is  obliged  workmen  hired 
to  go  into  port  for  the  benefit  of  the  whole  concern,  the  ^gene^*"' 
charges  of  unloading  and  reloading  the  cargo,  and  taking  ^^enge- 
care  of  it,  and  the  wages  and  provisions  of  the  workmen  hired 
for  the  repairs,  become  general  average. 

Where  a  ship  went  into  port  in  distress,  and  wanting 
repairs,  it  became  necessary  to  take  out  the  cargo,  and  there 
being  no  warehouses  at  hand,  it  was  put  on  board  other 
vessels,  Lord  Stowell  held,  that  as  the  unloading  of  the  goods 
was  for  the  common  benefit  of  all,  it  being  necessary  to  unload 
the  ship  for  the  preservation  of  the  cargo,  as  well  as  for  its 
own  repairs,  the  expense  incurred  by  it  must  be  considered 
as  a  general  average  (e). 

In  Da  Costa  v.  Netonfiam,  the  custom  of  Lloyds  of  Deducting 
deducting  one-third  new  for  old  materials  after  a  ship's  first  fo^oW  mate^ 
voyage,  was  recognised  (rf).     And  whether  a  ship  is  to  be  ^a^*  after  the 

first  vovaffc 

considered  on  her  first  voyage,  may  be  ascertained  by  the 

(a)  Beawes,  150.  R.  298. 

(A)  2  T.  R.  407.  (rf)  See  Poingdestre  v.  Royal  Ex- 

(c)  The  CopenhageD,  1  Rob.  \,      change  Comp.  R.  &  M.  378. 
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general  understanding  of  merchants  as  well  as  by  the  testi' 
mony  of  underwriters  {a).     And  when  the  evidence  is  con- 
tradictory, the  terms  of  the  charter-party  and  policy  may  be 
taken  into  consideration  {b). 
Wbcre  a  ship        And  in  the  case  of  Plummer  v.  Wildman  (c),  where  a  ship 
b ** notherand  '"  ^^®  course  of  her  voyage  was  run  foul  of  by  another,  and 
the  captain  was  the  Captain  is  obliged  to  cut  away  the  rigging,  and  to  return 

obliged  to  cut  .      ,       ,  ,  .  -  i  i  .  t 

away  the  to  port  to  repair  the  damage  and  cutting  away,  without  which 

murn^to  port    ^^  ^®^  found  the  vessel  could  not  have  prosecuted  her  voyage, 
to  repair,  the     n^y  j^gpt  the  sea  with  safety:   the  Court  held,   that  the 

expenses  of  *^  "^ 

repair  so  far  expenses  of  repairs,  so  far  as  they  were  absolutely  and 
recesuryfor  unavoidably  necessary  for  the  general  safety  of  the  whole 
safcT'oflSe  concern,  but  no  further,  and  the  unloading  for  the  purpose  of 
concern,  bat  no  repairs  were  a  general  average.  But  the  captain^s  expenses 
the  subject  of  during  the  unloading,  repair,  and  reloading,  the  shipowner 
gen^  aver-  „,^g^  hcKT  I  and  crimpage  for  replacing  deserted  seamen  is 
not  general  average. 

Lord  Ellenborough  said,  *'  If  the  return  to  port  was  neces- 
sary for  the  general  safety  of  the  whole  concern,  the  expenses 
unavoidably  incurred  by  such  necessity  might  be  considered 
as  a  general  average.  It  is  not  so  much  a  question  whether 
the  first  cause  of  the  damage  was  owing  to  this  or  that  acci- 
dent, to  the  violence  of  the  elements,  or  to  the  collision  of 
another  ship,  as  whether  the  effect  produced  was  such  as  to 
incapacitate  the  ship,  without  endangering  the  whole  concern, 
from  further  prosecuting  her  voyage,  unless  she  returned  to 
port  and  removed  the  impediment.  As  far  as  removing  the 
incapacity  is  concerned,  all  are  equally  benefited  by  it,  and, 
therefore,  it  seems  reasonable  that  all  should  contribute  to 
the  expenses  of  it,  but  if  any  benefit  ultra  the  mere  removal 
of  this  incapacity  should  have  accrued  to  the  ship  by  the 
repairs  done,  inasmuch  as  that  will  redound  to  the  particular 
benefit  of  the  shipowner  only,  it  will  not  come  under  the  head 
of  general  average ;  but  that  it  will  be  a  matter  of  calculation 

(a)  Pirie  r.  Steele,  2  M.  &  R.  49.      Lloyd,  8. 
ib)  Per  Lord  Tenterdcn,  in  I'cii-  (c)  3  M.  £.  S.  4S2. 

wick    r.    llobiiison,    1  Danson  & 
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upon  the  adjustment.  The  amount  of  the  expenses  of  repairs, 
to  be  placed  to  the  account  of  general  contribution,  must  be 
strictly  confined  to  the  necessity  of  the  case,  to  enabling  the 
ship  with  her  cargo  to  prosecute  the  voyage.  As  to  the 
charge  for  the  captain's  expenses  during  the  unloading, 
repairing,  and  reloading,  the  shipowner  must  bear  the  cap- 
tain's expenses  in  port,  and  crimpage  must  be  disallowed,  it 
does  not  come  under  general  average." 

But  this  point  came  afterwards  into  discussion  in  a  case  of  Where  the  con- 
Power  V.   Whitmore^  (a)  in  the  King's  Bench,  where  that  ^as  held  and 
Court  held,  in  opposition  to  the  passage  in  Beawes,  and  to  ^emselvM^" 
the  inclination  of  Mr.  Justice  Buller's  opinion  in  Da  Costa  v.  w«re  not  the 

subject  of  ge- 

Newnham,  that  the  wages  and  provisions  of  the  crew,  while  neral  average, 
the  ship  remained  in  port,  whither  she  was  compelled  to  go 
for  the  safety  of  the  ship  and  cargo,  in  order  to  repair  a 
damage  occasioned  by  tempest,  were  not  the  subject  of 
general  average.  They  also  held  that  the  expenses  of  the 
repairs  themselves  were  not  general  average ;  nor  were  the 
wages  and  provisions  of  the  crew  during  her  detention  in  port 
to  which  she  had  returned,  and  was  detained  there  on  account 
of  adverse  winds  and  tempests ;  nor  was  the  damage  occa- 
sioned to  the  ship  and  tackle  by  standing  out  to  sea  with  a 
press  of  sail  in  tempestuous  weather,  in  order  to  avoid  an 
impending  peril  of  being  driven  on  shore  and  stranded  (6). 

Lord  Ellenborough  said,  **  general  average  must  lay  its 
foundation  in  a  sacrifice  of  a  part  for  the  sake  of  the  rest, 
but  here  was  no  sacrifice  of  any  part  by  the  master,  but  only 
of  his  time  and  patience,  and  the  damage  incurred  was  by 
the  violence  of  the  wind  and  weather,  this  is  not  like  the  case 
recently  before  the  Court  (c),  where  the  master  was  obliged 
to  cut  away  his  rigging  in  order  to  preserve  the  ship,  and 
afterwards  put  into  port  to  repair  that  which  he  sacrificed." 
And  it  was  decided  in  the  case  of  Price  v.  Noble  (d),  that 
the  owners  of  a  ship's  cargo  were  liable  to  a  contribution  for 

(a)  4  M.  &  S.  141.  CO  Plummer  r.  Wildman,  ante, 

(b)  See   Covington    r.  Roberts,      p.  518. 

ante,  p.  503.  {d)  4  Taunt.  123. 
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ship's  stores  necessarily,  and  by  the  advice  of  the  mate 

thrown  overboard,  after  she  was  captured,  and  while  m  the 

possession  of  the  enemy :  for  the  capture,  without  condeoh 

nation,  did  not  divest  the  property  of  the  owners  while  t 

spes  recuperandi  remained. 

General  prin-         The  general  principle  of  law  deducible  from  these  decision! 

deducible  Trom  appears  therefore,  to  be,  that  if  a  vessel  is  compelled  to  put 

thewdeciuoDfl.  j^jq  p^^^^  ^q  repair  a  damage,  which  is  itself  the  subject  of  i 

general  average,  all  the  necessary  expenses  of  port  charges, 
wages,  and  provisions,  and  the  expense  of  unloading  and 
reloading  the  said  ship,  and  the  necessary  outlay  in  putting 
the  ship  in  a  condition  to  enable  her  to  pursue  her  voyage, 
are  properly  the  subjects  of  a  general  contribution.  Bnt 
where  a  vessel  merely  puts  into  a  port  from  stress  of  weather, 
though  this  may  be  an  act  of  prudence  on  the  part  of  the 
captain,  and  for  the  benefit  of  all,  yet,  inasmuch  as  it  does 
not  result  from  any  sacrifice  on  the  part  of  the  owners  for  the 
benefit  of  the  whole  concern,  the  expenses  attendant  upon 
this  step  are  not  properly  the  subject  of  a  general  contribu- 
tion, but  must  be  borne  by  the  shipowners  themselves. 

It  is  laid  down  by  writers  practically  acquainted  with  the 

subject,  that  the  loss  of  exchange  on  bills  drawn  by  the 

captain  on  his  owners,  for  the  ship's  disbursements,  in  putting 

into  a  port  in  distress  ;  maritime  interest  on  bottomry  bonds, 

obliged  to  be  given  under  similar  circumstances,  interest  on 

advances  and  the  like  charges,  are  the  subjects  of  general 

average,  but  it  is  submitted  that,  strictly  speaking,  these 

charges  must  follow  as  incidents  to  the  nature  of  the  loss, 

and  that  if  it  be  not  itself  of  the  character  of  a  genenl 

average,  these  respective  charges  consequent  thereupon  will 

not  partake  of  it  either  (a). 

The  roartcr  If  ^  vessel  be  disabled  by  the  perils  of  the  sea,  from  carry- 

"art  of  thT^  **'  ^"8  '*®^  cargo  to  its  place  of  destination,  the  master  may  hire 

rarpo.  to  ona-     another  vcsscI,  or  borrow  money  on  the  security  of  his  ship 

Wo  him  to  ¥»        -r  1       1  11  • 

repair  the  ship,   or  cargo.     13ut  if  he  DC  Unable  to  raise  money  on  bottomn', 

(fl)  See  Stevens,  27- 
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or  by  hypothecation  of  the  cargOi  and  no  other  Teasel  can  be  tod  the  money 

•  *■       so  oDtftinccl 

obtained.  Lord  Stotoett  determined  that  the  master  might  will  make  the 
sell  a  portion  of  the  cargo,  to  enable  him,  by  repairing  his  JliJ|n?eri«!' 
vessel  to  carry  the  remainder  to  its  place  of  destination,  and 
that  the  money  so  obtained  might  make  the  subject  of  a 
general  average,  (a). 

But  in  the  case  of  Dobson  and  others  v.  Wilson  (6),  where  Where  the 
a  ship,  having  met  with  tempestuous  weather  in  her  voyage  wai  arretted  by 
from  Hull  to  St.  Petersburg,  was  obliged  to  put  into  Copen--  J'^ofjull! 
Jiagen  to  unload  and  repair ;  the  expenses  of  which  repairs,  ^^J^  ****  '*"^- 
as  well  as  the  Sound  dues,  were  paid  by  the  owner's  agent  the  ship  for 
at  Copenhagen :  and  the  ship  being  ready  to  proceed  on  her  ^e'h^r  had 
voyage,  the  English  expedition  against  Copenhagen  coming  ^^^q/* 
in  sight  she  was  seized  by  the  Danish  government,  and  the  uid  the  master 

.  n  T  °^  being  able 

captain  and  crew  made  prisoners  of  war.     In  consequence  to  procure  the 
of  the   hostilities,  it  being  impossible  to  negociate  bills  on  m^^solda^^ 
England,  for  the  purpose  of  repaying  the  agent  the  sums  he  P*^  ^^-^^La 
had  advanced  for  the  use  of  the  ship,  the  agent  caused  the  to  procure  his 
captain  to  be  arrested,  by  process  by  the  maritime  Court  of  sue  his  yoya^* 
Justice  at  Copenhagen.    In  this  situation  the  captain,  for  Jjil"c owner 
liis  liberation  from  imprisonment,  and  that  he  might  be  able  of  the  goods 

,        had  no  right, 

to  prosecute  his  voyage,  sold  a  portion  of  the  cargo  belonging  in  the  nature 
to   the  plaintiffs  who  brought  an  action   against  another  aTOT^^toa 
shipper  for  contribution.     Lord  EUenborough  said,  "that  ^°3l.c*'°" 
had  the  ship  been  seized  for  the  non-payment  of  the  Sound  shippers  of 
dues,  I  should  have  thought  that  a  sale  of  a  part  of  the  cargo  which  arrived 
to  pay  them,   in  the  absence  of  all  other  means  to  raise  ^^  o*their 
money  for  that  purpose  might  have  been  the  claim  for  a  destination, 
general  average.  But  these  dues  had  been  paid  by  the  ship's 
agent,   and  the  money  so  paid  merely  constituted  a  private 
debt  due  to  him.     I  do  not  think  that  any  part  of  the  plaiiN 
tiffs*  goods  was  sacrificed  for  the  safety  of  the  ship,  and  the 
residue  of  the  cargo,  in  such  a  manner  as  to  give  them  a 
right  to  a  contribution  from  the  other  shippers  of  goods  on 


{a)  llie  Gratitudine,  3  Rob.  Ad.      and  others,  2  Stark.  1. 
Rep.  255,  and  see  Wilson  r.  Millar  (6)  3  Camp.  480. 


5-22 


General  Average. 


[part  l 


Goods  arc  to 
contribute  ac- 
cording to  their 
just  value. 


But  wcarinff 
iqiparel  ana 
jewels  belong- 
ing to  the 
person  do  not 
contribute. 


Seainon*s 
wages  do  not 
contribute. 


board.    Their  proper  remedy  is  against  the  owner  of  tbe 
ship." 

IL  Secondly,  let  us  now  consider  what  articles  are  to  coo- 
tribute  to  make  good  these  losses,  and  in  what  proportion. 

By  the  ancient  laws  of  Rhodes,  Oleron,  and  Wisbuy^  the 
ship,  and  all  the  remaining  goods,  shall  contribute  to  tbe  loa 
sustained  (a).  The  most  valuable  goods,  though  their  weight 
should  have  been  incapable  of  putting  the  ship  in  the  least 
hazard,  as  diamonds  or  precious  stones,  must  be  valued  at 
their  just  price  in  this  contribution,  because  they  could  not 
have  been  saved  to  the  owners  but  by  the  ejection  of  tbe 
other  goods.  Neither  the  persons  of  those  in  the  ship,  nor 
the  ship's  provisions,  nor  respondentia  bonds,  suffer  any 
estimation ;  nor  does  wearing  apparel  in  chests  and  boxes, 
nor  do  such  jewels  as  belong  to  the  person  merely :  but  if  tbe 
jewels  are  a  part  of  the  cargo,  they  must  contribute. 

Those  who  carry  jewels  by  sea  ought  to  communicate  that 
circumstance  to  the  master ;  because  the  care  of  them  will  be 
increased  in  proportion  to  their  worth,*  to  prevent  their  being 
thrown  overboard  promiscuously  with  other  things:  and 
hence  their  preservation  will  be  a  common  benefit  (6). 

2.  Both  by  law  and  custom,  the  wages  of  sailors  are  not 
to  contribute  to  the  general  loss ;  a  provision  intended  to 
make  this  description  of  men  more  easily  consent  to  a  jettison, 
as  they  do  not  then  risk  their  all,  being  still  assured  that 
their  wages  will  be  paid  (e). 

3.  The  way  of  fixing  a  right  sum,  by  which  the  average 
ought  to  be  computed,  can  only  be  by  examining  what  the 
whole  ship,  freight,  and  cargo,  if  no  jettison  had  been  made, 
would  have  produced  nett,  if  they  had  all  belonged  to  one 
person,  and  been  sold  for  ready  money.  And  this  is  the  sum 
whereon  the  contribution  should  be  made,  all  the  particular 
goods  bearing  their  nett  proportion  (c/). 


(a)  De  leg.  Rhod.  s.  2,  art.  8; 
Olcr.  art.  8 ;  Wisb.  art.  20 ;  Molloy, 
1.  2,  c.  6,  8.  4. 


{b)  1  Mag.  63. 
(c)  1  Ma«.  71. 
{d)  I  Mag.  69. 
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4.  In  no  respect  whatever  do  the  ordinances  of  foreign  In  what  pro- 
states  differ  so  much,  as  in  the  manner  of  settling  the  con*  Sbip,  freight, 
tribution  of  the  ship  and  freight.     In  some  places,  the  ship  ^fj^'^^^f  *" 
contributes  for  the  whole  of  her  value  and  freight ;  in  others, 
for  the  half  of  her  value,  and  one-third  of  her  freight :  and 
again,  in  others,  both  ship  and  freight  are  to  contribute  for 
one-half  (a).     By  the  laws  of  Koningsberg,  Hamburg,  and 
Copenhagen,  the  ship  is  to  contribute  for  the  whole  of  her 
value  and  freight  (6).     They  also  declare,  that  the  value  of 
the  ship  shall  be  that  which  she  was  worth  when  she  arrived ; 
and  that  from  the  freight  a  deduction  shall  be  made  of  the 
men*s   wages,   pilotage,  and   such  other  charges,  as  come 
under  the  name  of  petty  average,  of  which  it  is  customary 
everywhere,  for  the  cargo  to  bear  two-thirds,  and  the  ship 
one.  (c). 

It  was  held  in  Da  Costa  v.  Neumham  (d),  that  freight 
must  contribute  to  the  general  average.     And  the  whole  of 
the  freight  payable  on  the  voyage  is  to  be  brought  into  the 
contribution,  for  that  was  in  hazard  at  the  time  the  sacrifice 
was  made,  which  reduced  the  general  average.     And  there-  Freif^ht  must 
fore,  in  the  case  of  Williams  v.  London  Assurance  Corn*  respect  of  a 
pany  (e),  where  a  ship  was  chartered  from  London  to  the  o^n^,JJJfI^jJ^ 
East  Indies,  there  to  deliver  her  outward  cargo,  and  to  return  ▼oya^e,  where 

__.  -.  the  ship  was 

from  thence  with  a  cargo  for  England,  mto  the  river  Thames,  chartered  out 
and  there  make  a  true  delivery,  and  it  was  agreed  that  the  J^igbt" «"" 


(a)  Ord.  of  Genoa  and  France. 

(b)  2  Maif .  207,  237,  339. 

(c)  See  Stevens  on  Aver.  51,55, 
where  he  says,  "  That  mode  of  cal- 
culation appears  to  be  the  best 
which  approximates  the  nearest  to 
the  value  of  the  ship  when  she 
sailed,  after  deducting  the  provi- 
sions  and  the  stores  expended,  the 
wear  and  tear  of  the  voyage,  and 
any  average  loss  by  sea  damage  in- 
curred up  to  the  time  when  the 
general  average  loss  took  place.'* 

{(l)  2  T.  R.407.     Freight  contri- 


butes according  to  its  full  amount, 
a  deduction  of  seamen's  wages  and 
other  expenses  of  the  voyage  being 
first  made.  Abb.  447.  But  see 
Stevens,  p.  60,  where  that  learned 
writer  seems  to  consider  that  the 
provisions  expended  ought  to  be 
deducted  from  the  original  value 
of  the  ship,  and  not  from  the 
freight. 

(e)  )  M.  &  S.  318.  And  see  6 
Rob.  Ad.  Rep.  90 ;  I  Edw.  Ad.  Rep. 
223.    Cox  r.  May,  4  M.  &  S.  151. 


524  Genera  I A  aerage.  [part  l 

pa3na>lc  ac-       charterers  should,  upon  condition-  that  the  ship  perfiwDied 
quantity  of  the   her  voyage  and  arrived  in  London^  and  not  otherwisey  pij 
car^oand on     freight  for  every  ton  of  goods  that  should  be  brought  home 
the  8hip*8  safe    |^(  gQ  much  per  ton,  and  an  average  loss  occurred  upon  the 
ship's  outward  voyage :  but  afterwards  being  repaired,  com- 
pleted her  adventure,  returned  back  to  London^  and  earned 
freight,  in  an  action  brought  by  the  shipowner  on  a  policj  of 
insurance  for  the  outward  voyage,  the  underwriters  were 
allowed  to  deduct  the  amount  of  a  general  average  on  the 
freight. 
Thcjalucat         g^  'pj^g  ^^  ]^^g  ^f  different  countries  vary  no  less  thu 

wbicb  the  ^ 

goods  cast  upon  the  former  question,  in  fixing  at  what  prices  goodi 

to  be  estimated,  thrown  overboard  shall  be  estimated,  and   for  what  value 

vaiueTbOTe**  those  saved  are  to  contribute, 
saved  are  to  gy  jijg  ordinances  of  Rotterdam,  Stockholm,  and  Coiies- 

contnbute.  -^  /  '  '^ 

hagen,  if  the  accident  which  occasioned  the  general  average, 
happened  before  half  the  voyage  was  performed,  the  jettison 
was  to  be  estimated  at  prime  cost ;  but  if  after  that  period, 
then  at  the  price  for  which  such  goods  would  sell,  at  the 
place  of  discharge,  freight,  duties,  and  ordinary  charges 
deducted  (a).  That  distinction  is  now,  however,  exploded 
in  England,  and  the  custom  has  become  general  of  estimatiog 
the  goods  saved  and  lost,  at  the  price  for  which  the  goods 
saved  were  sold,  freight  and  all  other  charges  being  first 
deducted  (6).  This  rule  is  agreeable  to  the  marine  laws  of 
Wisbuy  (c),  which  declare,  that  the  goods  thrown  overboard 
shall  be  brought  into  a  gross  average,  and  shall  be  rated  at 
the  same  price  for  which  other  merchandise  of  the  same  sort 
preserved  from  the  sea  or  enemy,  was  sold.  This  custom 
mentioned  by  MoUoy  was  certainly  new  in  England  at  the 
time  he  wrote ;  for  it  appears  by  Maylne,  that  in  16^,  the 
distinction  was  observed  of  estimating  the  goods  at  prime 
cost,  if  the  jettison  happened  before  half  the  voyage  was 
performed ;  and  if  after,  at  the  price  the  rest  of  the  goods 

(fl)  2  Mag.  100.  285, 339-  (0  Lc/.  Wiab.  art  20. 

(6)  Molloy,  tit.  Avr.  s.  15. 
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sold  for,  at  the  place  of  discharge  (a).  However^  Molloy  is 
a  more  modern  authority ;  and  Magens  says,  that  the  pre- 
vailing mode  of  settling  averages  now  adopted  in  England 
is  conformable  to  that  rule,  which  has  abolished  the  dis- 
tinction (6). 

Gold,  silver,  and  jewels,  at  most  places,  contribute  to  a 
general  average,  according  to  their  full  value,  and  in  the  same 
manner  as  any  other  species  of  merchandise.  It  has  been 
said,  that  an  immemorial  custom  has  prevailed  at  Amsterdam^ 
that  gold  and  silver  shall  only  contribute  for  half  their  value : 
the  reason  for  such  a  custom,  one  is  at  a  loss  to  conjecture  (c). 
In  England  no  such  custom  prevails ;  but  money  and  jewels 
must  fall  into  the  general  average  at  their  full  price :  and  a 
modem  writer  assures  us,  that  the  practice  was  such  in 
London  when  he  wrote ;  and  such  I  believe  it  to  be  at  this 
day  (d). 

In  a  case  of  Peters  v.  MiUigan  {e)^  the  doctrine  here 
advanced  was  mentioned  and  confirmed  by  Mr.  Justice 
BuUer,  as  clear  law. 

III.  The  contribution  is  in  general  not  made  till  the  ship  The  time  when 
arrive  at  the  place  of  delivery :  but  accidents  may  happen,  ^^  „  loade? 
which  may  cause  a  contribution  before  she  reach  her  destined 
port.  Thus  when  a  vessel  has  been  obliged  to  make  a  jet- 
tison, or,  by  the  damages  suffered  soon  after  sailing,  is  obliged 
to  return  to  her  port  of  discharge ;  the  necessary  charges  of 
her  repairs,  and  the  replacing  the  goods  thrown  overboard, 
may  then  be  settled  by  a  general  average  {/). 

1.  It  is  clear  that  in  making  contribution  the  value  of  the 
goods  thrown  overboard  is  to  be  included  in  the  value  of  the 
whole  that  is  to  contribute,  otherwise  the  proprietors  of  those 
goods  will  receive  the  full  value  without  contributing  anything 


(a)  Malyne  Lex  Merc.  Ist  part,  Mag.  62. 

c.  36.    Park  Ini.  296.  {e)  Sit.  atGnildhall  after  Mich. 

(d)  See  Richardson  v.  Nourse,  3  1787-  Park  Ins.  296. 

B.  &  A.  237 ;  Stevens,  45.  (/)  Roccus  de  Navibus,  Not.  96 ; 

(c)  1  Mag.  62.  I  Mag.  60. 

{d)  Molloy,  tit.  Average,  s.  4  ;  1 
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to  the  loss.  The  late  Lord  Tenierden,  in  his  Treatise  od 
the  Law  of  **  Merchant  Ships  and  Seamen^^  has  inserted  an 
example  in  figures  by  which,  as  he  very  properly  obserres, 
the  principle  of  the  mode  of  contribution  can  be  more  easily 
illustrated  (a). 

It  only  remains  now  to  state,  that  the  insurers  are  liable  to 
pay  the  insured  for  all  expenses  arising  from  general  avenge, 
in  proportion  to  the  sums  they  have  underwritten.  Roccn 
says,  '^  Jactu  facto,  ob  maris  tempestatem,  pro  sublevanda 
navi,  an  teneantur  assecuratores  ad  solvendum  estimadoDem 
rerum  jactarum  domino  ipsarum?  Die  eos  non  teneri,  quia 
pro  rebus  jactis  fit  contributio  inter  omnes  merces  babentesin 
ilia  navi  pro  solvendo  pretio  domino  ipsarum,  et  ideo  ai  asie- 
curatus  recuperat  pretium  rerum  jactarum,  non  potest  agere 
contra  assecuratores :  tamen  tenentur  assecuratores  ad  refi* 
ciendum  illam  ratam  et  portionem,  quam  solvit  assecuratus  in 
illam  contributionem  faciendo  inter  omnes,  habentes  merces 
in  ilia  navi  quae  portio  cum  non  recuperetur  ab  aliis,  habetnr 
pro  deperdita,  et  proinde  ad  illam  portionem  tenentur  as«- 
curatores"  (&)• 

The  opinion  of  this  learned  civilian  is  agreeable  to  tbe 
laws  of  all  the  trading  powers  on  the  continent  o{  Europe^  ii 
well  as  to  those  of  England^  where  the  insurer,  by  his  con- 
tract, engages  to  indemnify  against  all  losses  arising  from  i 
general  average. 

2.  With  respect  to  the  payments  of  the  contributions  to  i 
general  average,  it  is  usual  in  this  country  for  the  broken 
who  have  procured  the  policy  of  insurance  to  be  efl[ected,  to 
draw  up  an  adjustment  of  the  average  which  the  unde^ 
writers  usually  pay  in  the  first  instance  without  any  dispute. 
But  in  case  of  dispute  the  law  provides  a  remedy  for  and 
against  each  party  to  the  contribution. 

In  the  case  of  an  expenditure  of  money,  probably  an  action 
for  money  paid  might  be  maintained  against  each  of  those 

(a)  Tho  reader  is  referred  to  the         (6)  Roccus  de  Assecarationibos, 
note   in  question.  Abb.  6th  edit.      Not.  62. 
p.  449. 


SECT.  XVI.] 


General  Average. 


527 


who  were  benefited  by  such  expenditure.  But  as  this  would 
lead  to  a  multiplicity  of  actions ;  and  this  species  of  action  is 
not  applicable  to  the  case  of  goods  thrown  overboard,  the 
better  mode  in  all  cases  seems  to  be  to  apply  for  contribution 
to  a  Court  of  Equity,  where  effectual  relief  may  be  obtained 
against  all  the  parties  in  one  suit  (a). 

In  Birkley  v.  Presgrave  (6),  it  was  decided  that  a  special 
action  of  assumpsit  may  be  maintained  by  the  owner  of  a  ship  • 
against  the  owner  of  part  of  the  cargo,  to  recover  from  him 
his  proportion  of  a  general  average  loss,  incurred  by  cutting 
the  cable  and  part  of  the  tackle  of  the  ship,  and  applying 
them  to  a  use,  for  which  they  were  not  originally  intended, 
for  the  general  preservation  of  the  whole  concern. 

And  in  the  case  of  Dobson  and  others  v.  Wilson  (c),  it  was 
held  by  Lord  Ellenborough  that  a  similar  action  might  be 
held  by  one  shipper  of  goods  against  another. 

3.  By  the  maritime  laws  and  usages  of  all  nations  the  place  '^.^  J'^^^  "^ 
of  the  ship's  destination  or  delivery  of  her  cargo  is  the  place  aTerage  u  to 
at  which  the  average  is  to  be  adjusted,  and  the  master  is  not         ^^  ^ 
compellable  to  part  with  the  possession  of  the  goods  until  the 
sum  contributable  in  respect  to  them  is  either  paid  or  secured 
to  him  id).    It  would,  therefore,  seem  to  follow  as  a  natural  A°**  *^®  ^" 

justment  is  to 

consequence  that  if  the  average  is  to  be  adjusted  at  the  place  be  made  ac- 
of  destination  the  adjustment  must  be  made  conformably  with  ^^  l^^that 
the  law  of  that  place.     And  it  has  been  decided,  therefore,  P^^^- 
in  the  case  o{  Simond  and  Loder  v.  White  (e),  that  where  the 
proprietors  of  goods  were  compelled  at  Petersburg  to  pay  a 
sum  of  money  to  the  shipowner  as  a  contribution  to  a  general 
average,  settled  at  Petersburg  according  to  the  law  otRussia, 


(a)  Com.  Dig.  tit.  Chancery, 
(2,  1),  and  Shower's  Pari.  Cas.  and 
see  the  judgment  of  Lord  Ellen- 
borough  in  Dobson  o.  Wilson,  3 
Camp.  480  ;  see  ante,  p.  505,  case 
of  Milward  v.  Hibbert. 

{b)  1  East,  220. 

(c)  3  Camp.  480. 

id)  1  Consulat  de  la  Mer,  s.  225; 


Complete  Body  of  Sea  Laws,  s.  33, 
art.  31 ;  Wellwood,  tit.  2),  p.  47; 
Bynkershoek  Questiones  Juris  Pri- 
vati,  lib.  4,  c.  24 ;  Malyne's  Lex 
Mercatoria,  3rd  edit.  113;  Beawes, 
245;  Ordinance  of  Louis  XIV. 
book  3,  tit.  8 ;  Du  Jet,  art  21 ; 
Abb.  on  Shipp.  6th  edit.  451. 
(e)  2  B.  &  C.  805. 
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in  order  to  recover  possession  of  their  goods,  they  could  not 
recover  back  again  so  much  of  the  money  paid  as  would  not 
have  been  charged  to  them  on  an  adjustment  of  average 
according  to  tks  law  of  England,  the  ship  being  a  Bn&k 
ship  and  all  the  parties  British  subjects. 


SECTION  XVII. 


THE  ASSURERS,   ETC. 


Having  in  the  fifteenth  section  of  this  Treatise 
the  effect  which  the  term  **  unless  general  **  has  upon  the 
memorandum,  by  which  the  underwriters  exempt  themselfes» 
in  the  case  of  some  articles,  altogether  from  the  payment  of 
average  losses,  in  others  unless  the  losses  amount  to  five  per 
cent.,  and  in  all  others  not  mentioned,  and,  with  respect  to 
the  ship  and  freight,  unless  amounting  to  three  per  cent,  with 
this  general  exception  overriding  the  whole  memorandooif 
viz.,  **  unless  general,"  or  **  the  ship  be  stranded  ;**  and 
having  also  in  the  preceding  section  treated  of  '*  genenl 
average,**  as  to  its  real  nature  and  character  as  a  moit 
ancient  rule  and  principle  of  frequent  and  most  useful  appB- 
cation  in  marine  affairs  at  the  present  day,  I  come  now  to  treat 
the  last  sentence  in  the  policy  itself,  which  was,  we  reorfkct, 
for  certain  reasons  alleged,  postponed  till  after  the  memoran- 
dum was  discussed,  though  the  sentence  we  are  about  to  refer 
to  is  properly  the  last  sentence  of  importance  in  the  policj 
immediately  followed  by  the  subscription  of  the  underwriter!; 
whilst  the  memorandum,  though  affecting  the  whole  policy, 
scarcely  can  be  called  part  of  it,  and  might  be  omitted  alto- 
gether, without  interfering  with  the  contract  between  the 
parties,  any  more  than  with  respect  to  the  limitation  of  the 
underwriters'  liabilities  in  cases  of  average  losses,  except 
upon  two  conditions.  This  sentence  is  in  the  following  words: 
— '*  And  it  is  agreed  by  us,  the  assurers,  that  this  writing  or 
policy  of  assurance  shall  be  of  as  much  force  and  effect  as 
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the  surest  writing  or  policy  of  assurance  heretofore  made  in 
Lombard  Street^  or  in  the  Royal  Exchange^  or  elsewhere  in 
London.  And  so  we,  the  assurers,  are  contented^  and  hereby 
promise  and  bind  onrselvesi  each  one  for  his  own  part,  our 
heirs,  ezecutorsi  and  goods,  to  the  assureds,  their  executors, 
administrators,  and  assigns,  for  the  true  performance  of  the 
premises,  confessing  ourselves  paid  the  consideration  due 
unto  us  for  this  assurance  by  the  assured,  at  and  after  the 
rate  of  (the  premium,  so  much  per  cent)  In  witness  whereof 
we,  the  assurers,  have  subscribed  our  names,  and  sums 
assured,  in  London^*  This  is  necessary,  of  course^  for  the 
protection  of  the  assured,  and,  as  we  before  observed,  the 
policy  is  signed  only  by  the  underwriters.  But  it  is  to  be 
recollected  that  they,  in  the  policy  itself  to  which  their  names 
are  affixed,  ''confess  themselves  paid  the  consideration  due 
unto  them  for  this  assurance  by  the  assured,  at  and  after  the 
rate  of  (  )  ;**  and  therefore  a  court  of  law,  or  of  equity, 

win  bind  them  to  their  bargain.  The  policy  becomes  the 
property  of  the  assured,  and  he  may  maintain  an  action  for 
it  against  any  person  wrongfully  withholding  it,  either  the 
broker,  or  any  party  into  whose  hands  it  may  have  got ;  but 
the  broker  (as  we  shall  presently  see)  has  a  hen  on  the  policy 
for  advances.  ^ 

Lord  Mansfield^  in  a  case  of  Harding  v.  Carter  and  ' 
Another  (a),  reported  in  the  late  Mr.  J.  Park's  Treatise,  very 
early  laid  the  law  down  in  favour  of  the  assured.  The  action 
of  trover  was  brought  by  the  plaintiff  (a  captain  of  a  ship) 
against  the  defendants,  who  were  brokers,  for  two  policies  of 
assurance.  The  defendants  wrote  to  the  plaintiff  that  they 
had  had  two  policies  made,  the  one  on  the  plaintiff's  "  clothes 
and  wages/  the  other  on  the  account  of  the  "  owners,**  and 
that  the  underwriter  was  Mr.  Newnham.  A  loss  having 
happened,  the  defendants  produced  a  policy,  underwritten 
by  one  T.  S.,  only  insuring  the  ship,  in  which  the  plaintiff 
bad  no  interest.     Lord  MansJiekL—"  I  shall  consider  the 

(a)  Sit.  at  Guildhall,  Easter  VacatioD,  1781.  Park  Ins.  p.  5. 
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defendants  as  the  actual  assurers,  and  therefore  the  plaimiff 
must  prove  his  interest  and  loss.**  The  defence  set  up  was, 
that  the  letter  above  stated  in  evidence  was  written  by  the 
defendant's  clerk,  by  mistake ;  and  it  was  said  that  trofer 
could  not  be  maintained  for  that  which  never  existed;  but 
his  Lordship  would  not  suffer  the  defendants  now  to  centre 
diet  their  own  representation;  and  the  plaintilT  accordioglj 
had  a  verdict  to  the  amount  of  his  interest,  the  premiun 
being  deducted. 
Who  may  be  In  the  beginning  of  this  Treatise,  I  mentioned  who  might, 
by  law,  be  the  assured.  I  shall  now  briefly  state  who  ma; 
be  the  assurers.  It  seems  that  at  the  common  law,  and  bj 
the  usage  of  merchants,  any  person  whatever  might  be  aa 
assurer,  however  unable  he  might  be  from  poverty  to  make 
up  the  losses  insured,  provided  the  merchant  was  weak 
enough  to  trust  to  such  a  security.  In  process  of  time,  faov- 
ever,  there  were  so  many  who  made  a  great  show  of  wealth, 
in  order  to  deceive  the  honest  and  unsuspicious  trader  oat  of 
his  premium,  that  it  became  an  object  of  national  and  Parlia- 
mentary interference.  And  by  the  statute  6  Geo.  1,  c.  18» 
the  king  was  empowered  to  found  two  chartered  compaoiei^ 
viz.,  *'  The  Royal  Exchange  Assurance  Company^  and 
**London  Assurance  Company ,*  for  making  marine  insuraocei» 
and  for  lending  money  on  bottomry;  and,  by  the  12th  sectioo 
of  the  act,  a  monopoly  was  given  them,  in  exclusion  of  all 
other  corporations  or  partnerships,  all  policies  made  by  which 
were  declared  to  be  void,  and  the  parties  to  them  liable  to 
the  penalties  of  usury.  Individual  persons,  however,  might 
underwrite  policies  or  lend  on  bottomry,  if  not  on  account  of 
a  corporation  or  partnership.  And,  by  the  26th  section^  the 
"  South  Sea  Company;*  and  ''  The  East  India  Compang,^ 
were  also  allowed  to  lend  on  bottomry,  with  regard  to  ships 
and  goods  in  their  service.  The  privilege,  however,  thus 
given  to  these  two  companies,  in  exclusion  of  all  other  cor- 
porations and  partnerships,  is  now  taken  away  by  5  Gea  4, 
c.  1 14;  by  the  second  section,  however,  of  this  act  it  is  provided 
that  nothing  in  that  act  should  affect  the  rights  and  privileges 
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of  the  two  corporations,  otherwise  than  by  making  it  lawful 
for  other  corporations  and  bodies  politic,  and  persons  acting 
in  partnership,  to  grant  and  make  policies  of  insurance,  and 
contracts  of  bottomry.  Insurances  may,  therefore,  at  this 
day  be  made  by  private  individuals,  and  by  partnerships  or 
companies,  with  or  without  charters,  without  any  restriction. 
The  companies  who  have  in  recent  years  come  into  existence 
in  consequence  of  this  enactment,  it  may  easily  be  imagined, 
are  extremely  numerous  both  in  England^  Scotland^  and 
Ireland;  it  would  be  useless  for  me  to  mention  their  names, 
a  great  number  of  them,  however,  will  be  found  to  be  parties 
in  many  of  the  recent  cases  referred  to  by  me.  I,  however* 
shall  just  refer  to  the  ancient  chartered  companies  of  ''  The 
Royal  Exchange  Assurance  Company^''  and  that  of  the 
**  London  Assurance  Company  J* 

1.  The  Company  of  the  London  Assurance,  whose  policies  «  London  A*, 
were  nearly  the  same  as  those  of  the  Royal  Exchange  Com-^  ^y^   **™" 
pany,  have  now  adopted  the  following  memorandum,  more 
analogous  to  that  of  the  private  assurers,  as  it  re-establishes 

the  exception,  which  they  had  discontinued,  in  the  "  case  of 
stranding"  (a) : — ''Free  from  all  average  on  rice,  com,  flour, 
fish,  salt,  saltpetre,  fruit,  and  seeds,  except  general,  or  the 
ship  be  stranded;"  "  free  from  average  on  sugar,  rum,  hides, 
skins,  hemp,  flax,  and  tobacco,  under  five  pounds  per  cent. ; 
and  on  all  other  goods,  the  freight,  and  ship,  under  three 
pounds  per  cent.,  except  general,  or  the  ship  be  stranded.*' 

2.  The  Royal  Exchange  Company,  which  is  remarkable  for  The  Royal 
the  following  memorandum,  which  does  not  contain  the  words,  AMunm^ 
"  unless  the  ship  be  stranded'* : — "  Free  from  all  average  on  Company. 
com,  flour,  fish,  salt,  fruit,  seeds,  hides,  and  tobacco,  unless 
general,  or  otherwise  specially  agreed. 

"  Free  from  average  on  sugar,  ram,  skin,  hemp,  and  flax, 

(a)  See  ante,  p.  496,  the  account  latiog  to  the  stranding  "  of  the 
given  by  Sir  F.  Norton,  in  his  argu-  ship"  after  having  been  defeated  in 
ment,  3  Bnrr.  1553,  of  the  Com-  an  action  of  CantiUon  v.  the  Com- 
pany having  given  up  the  use  of  pany. 
Uiat  part  of  the  memorandum  re- 
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under  five  per  cent ;  and  on  all  other  goods,  and  on  the 
sbip^  under  three  per  cent.,  unless  general.** 

S.  Of  the  private  assurers,  it  is  hardly  necessary  I  shoold 
mention  the  society  of  underwriters  at  Uoyd^s,  who  assemble 
together  in  a  large  room  in  the  Royal  Exchange.  These 
underwriters,  though  quite  independent  of  each  other,  bsfe 
rules  and  regulations  which  are  binding  for  the  most  psrt 
upon  them  all ;  they  have  a  list  of  every  registered  Britisk 
ship  certainly,  with  the  class  to  which  it  belongs  ;  they  hare 
agents  all  over  the  world ;  they  have  daily  accounts  from  aS 
parts  of  the  globe  relating  to  ships,  the  accidents  which  hate 
happened  to  them,  accounts  respecting  their  arrival  at  their 
ports  of  destination,  of  the  times  of  their  setting  sail  on  theff 
difierent  voyages,  of  their  being  missing  and  not  heard  of, 
and  of  every  thing  relating  to  the  ships  which  are  dispersed 
over  the  world,  which  may  (by  possibility)  interest  and  aflect 
their  concerns.  They  are  a  highly  honorable  and  wesltbj 
set  of  persons.  There  are  also  underwriters  residing  in  the 
large  sea-port  towns  in  Great  Britain,  such  as  Liverpool^ 
Bristol,  Edinburgh,  Dublin,  and  others. 

And  I  must  now  mention  another  class  of  men,  rts.,  the 
insurance  brokers,  who,  in  fact,  are  the  agents  who  actnsDy 
make  for  the  merchants,  their  principals,  the  insurances  with 
the  underwriters.  They  are,  as  well  as  the  underwriters,  a 
most  respectable  class  of  persons,  and  extremely  useful  to 
merchants  living  at  a  distance  from  London.  And  in  tbb 
section  I  propose,  first,  to  consider  what  are  the  rights  aini 
duties  of  the  insurance  broker,  and  also  in  what  manner  the 
settlement  of  accounts  between  them,  the  underwriters,  and 
the  assured,  in  point  of  practice,  really  takes  place.  And  id 
this  section  the  settlement  which  I  allude  to,  is  that  amicable 
arrangement  between  the  assured  and  the  underwriters,  by 
which  the  losses  are  paid  after  they  have  been  adjusted;  in 
a  further  part  of  this  Treatise  it  will,  unfortunately,  be  neces- 
sary to  point  out  by  what  form  of  legal  proceeding  either 
party  must  adopt,  in  order  to  obtain  a  proper  redress  for  wlut 


SECT.  XV ri.]  The  Assurers^  Sfc.  633 

they  may  consider  the  wrongs  and  grievances   they  have 
received  from  the  other  party. 

Policies  of  insurance  are  seldom  made  by  the  party  himself  Of  the  imur- 
really  .interested^  but  generally  by  the  intervention  of  an 
agent  employed  by  the  assured,  called  an  insurance  broker, 
who  transacts  the  business  with  the  underwriters  as  attorney 
for  his  principal,  from  whom  he  receives  his  instructions, 
which  if  he  do  not  obey,  and  from  which  if  he  deviate,  he  is 
answerable  to  his  employer  in  an  action  like  any  other  person 
who  undertakes  any  office,  employment,  trust,  or  duty,  and 
who  thereby  impliedly  undertakes  to  perform  it  with  integrity, 
diligence,  and  skill,  Delany  v.  Stoddart  (a).  Insurance 
brokers  are  a  class  of  persons  who  may  be  properly  enough 
designated  as  the  goers-between  the  merchant  making  insu- 
rances and  the  underwriters  who  subscribe  the  policies.  As 
many  of  the  former  reside  abroad,  or  in  remote  parts  of 
England^  and  may  be  supposed,  frequently,  not  even  to  be 
known  to  the  underwriters,  the  brokers  who  make  the  insu- 
rances for  them  in  London^  must  be  considered  as  a  very 
useful  class  of  agents,  and  are,  in  some  respects,  invested 
with  a  superior  degree  of  authority  than  agents  in  general  are. 
They  are  likewise  persons  of  great  respectability  and  honour, 
and  to  whom  the  merchant  is  able  to  look  with  confidence  for 
a  proper  performance  of  his  duty,  and  for  the  selection  of 
accredited  and  responsible  underwriters  to  subscribe  the 
policy. 

When  a  merchant  abroad  consigns  goods  to  another  in  this 
country,  giving  instructions  to  the  consignee  to  make  insu- 
rances upon  the  cargo,  the  proper  and  usual  plan  is  for  the 
merchant  here  to  apply  to  a  broker  who  is  personally  ac- 
quainted with  the  underwriters,  and  who  gets  the  insurance 
made  by  them,  thus  dividing  the  risk  amongst  a  number  of 
responsible  persons.  It  need,  therefore,  hardly  be  remarked, 
that  if  the  merchant  at  home,  instead  of  proceeding  in  this 
manner,  were  to  take  the  risk  upon  himself,  without  the 

(a)  1 T.  R.  22. 
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knowledge  and  consent  of  his  correspondent,  and  delni  turn 
with  the  amount  of  premium^  be  would  be  guilty  of  groM 
misconducti  and  that  in  the  event  of  a  loss^  he  would  not  only 
be  liable  to  the  consignor,  but  that  the  premium,  haTing  been 
received  by  him  without  a  consideration,  might  be  recovered 
back.    I  would  not,  however,  by  the  above  observations,  be 
construed  to  insinuate  that  a  practice  of  this  descnription, 
illegal  and  dishonest  as  it  would  be,  obtains  at  all  in  this 
country,  the  acknowledged  integrity  and  honour  of  whose 
merchants  are  so  well  established  over  the  vrhole  worid. 
There  would  likewise  be  this  obvious  objection  to  the  cod> 
signee  becoming  the  insurer  himself,  as  having  the  cargo 
consigned  to  him,  and  consequently  the  control  of  it,  he  has 
the  opportunity,  in  taking  it  out  of  the  ship,  of  making  the 
nature  of  an  average  loss  appear  different  from  that  which  it 
is,  in  fact,  so  as  to  keep  it  out  of  the  exception  of  the  commoD 
memorandum. 
The  broker  is        The  insurance  broker  is  agent  both  for  the  assured  and 
thcMsurcd  ^   ^^^  ^^^  underwriter.     His  duty  to  the  assured,  besides  in 
and  the  under-  pursuing  his  instructions  and  exercising  due  care  and  dili- 
gence  in  effecting  the  policy,  consists  in  his  receiving  from  the 
underwriter  the  proceeds  of  a  settlement  of  a  loss,  and  his 
duty  to  the  underwriter  is  to  pay  them,  when  received,  to  ihe 
assured,  Russel  v.  Bangley  (a).     I  propose  to  consider,  in  the 
first  place,  what  are  the  rights  and  duties  of  the  insurance 
broker  ;  and,  in  the  second  place,  I  shall  consider  the  genend 
question  of  the  settlement  of  accounts  between  the  broker, 
the  underwriter,  and  the  assured,  in  which  question  will  he 
involved  the  respective  rights  and  liabilities  of  the  seven! 
parties  to  each  other. 
The  rights  and      !•  First,  then,  we  will  consider  the  rights  and  duties  of  the 
broker!"  '^"      insurance  broker. 

He  sometimes  !•  The  insurance  broker  sometimes  acts  under  a  iel 
*?i""red*-  ^^^^^^  commission,  and  an  action  lies  against  the  assured 
commission       for  the  prlcc  without  waiting  till  the  event  is  determined^ 

end  may  sue         _,  _  ^      i  t  v 

ior  the  price      Carruthers  v.  Uraham  (b). 

^a)  4  B.  &  A.  398.  (&)  1 1  East,  576. 
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As  the  broker  transacts  the  chief  part  of  the  business,  and  withoutwuitiiig 

^  ,  ,  for  the  dcter- 

pays  the  premiunii  the  law  gives  him  a  lien  upon  the  policy  mination  of  the 

in  his  hands  without  any  notice  given  to  the  underwriters,  so 

as  to  enable  him  to  deduct  not  only  the  premium  and  commis-  The  broker  has 

sion  due  on  the  particular  policyi  but  the  general  balance  due  policy. 

to  him  on  the  account  between  him  and  his  principali  Mann 

V.  Forrester  (a).     And  this  is  so,  although  the  policy  be  not 

made  on  account  of  the  party  giving  him  the  orders,  for  if  he 

have  no  notice  at  the  time  that  the  policy  is  not  on  account  of 

the  party  employing  him,  he  has  a  right  to  satisfy  his  general 

balance  out  of  money  received  on  the  policy  both  before  and 

after  notice  that  it  belongs  to  a  third  party,  for  he  must  be 

supposed  to  have  made  advances  on  the  credit  of  the  policy 

which  was  allowed  to  remain  in  his  hands  :  per  Lord  EUen* 

borough  in  Mann  v.  Forrester  (6). 

And  it  has  been  decided,  that  if  a  broker  parts  with  the  If  the  broker 
possession  of  the  policy  so  as  to  lose  his  hen  upon  it,  and  it  posMcssion  of 
gets  back  again  into  his  hands,  for  any  purpose  whatever,  the  IndlTgets'back 
lien  revives.  Whitehead  v.  Vaughan  (c).  ««""  M»*°  ^^ 

,  possession  for 

It  has  been  also  held  in  the  case  of  Falkner  v.  Case  ((f),  any  purpose 
that  such  policies  whilst  pledged  with  the  broker,  are  not  in  uen  revives. 
the  order  and  disposition  of  the  bankrupt  assured  within  the 
meaning  of  the  Bankrupt  Act,  although  no  notice  is  given  to 
the  underwriters. 

But  in  the  case  of  Maanss  v.  Henderson  {e),  when  an  agent  But  if  tho 

1  |.       •«.  ii«  *-Tv*r  1    broker  has  suf- 

made  a  policy  m  his  own  name,  he  being  an  Engltshman^  and  fidcnt  notice 
told  the  broker  that  the  property  was  neutral,  and  to  warrant  o^grinff^Se^ 
it  as  such,  it  was  held  that  this  was  a  sufficient  notification  to  insurance  acu 

as  an  agent 

the  broker  that  the  party  acted  only  as  agent ;  and,  there-  only,  he  has  a 
fore,  in  an  action  against  the  broker  by  the  foreign  principal,  foMhe  imrtlcu- 
it  was  held  that  the  broker  could  only  set  off  the  money  due  ^^^  premium. 
for  the  particular  premium,  and  not  the  general  balance  due 
from  the  English  agent  to  him. 

(a)  11  Camp.  60.  Bankruptcy. 

(h)  4  Camp.  60.  (</)  Cited  in  Lempriere  v.  Pasley, 

(c)  T.  T.  25  Geo.  3,  and  Parker  v,  2  T.  R.  49 1 . 

Carter,  Trin.  Term,  1788,   which  (<?)  1  East,  335. 
cases  are  in  Mr.  Cooke's  Book  on 
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Tbe  brokefp  In  Hunter  ▼•  Leaihley  {a),  the  broker   who  made  the 

bliTSui^pon  policy  was  called  as  a  witness  for  the  plaintiff,  and  required 


L^^'  u2  ^^  produce  the  policy :  this  he  refused  to  do,  claimiiig  U> 
toprcdnoeitat  have  a  Hen  on  it  for  the  premiums  adfanced  by  him.  But  it 
h/ttUlkeepiit  appearing  that  he  had  been  served  with  a  subpoena  dmca 
ii'oS^n^dd^  /ec?ttiw,  Lord  Tenterden  held  that  he  was  bound  to  produce 
not  thereby  \i^  inasmuch  as  he  would  not  thereby  be  deprived  of  his  lien. 
His  Lordship  said,  "  if  we  allowed  the  broker  to  withhold 
And,  althoiigh  the  policy  on  account  of  his  lien,  we  should  permit  that  which 
on  the  policy,    would  work  great   inconvenience,  and  we    should  enabk 

he  is  a  com- 
it  witnen 


peteni 

betvreen  the 
parties. 


brokers  to  assist  the  underwriters  in  defeating  the  just  claims 
of  the  assured.  We  do  not  by  this  decision  deprive  the 
party  of  his  lien,  he  still  has  the  policy  in  his  possessioo, 
and  has  the  same  right  of  lien  as  before."  And  it  was  heU, 
likewise,  that  although  he  had  a  lien  on  the  policy,  he  stOl 
was  a  competent  witness  at  the  trial  between  the  assured  and 
the  underwriter. 

2.  It  has  been  observed,  that  an  action  will  lie  against  a 
broker  for  either  not  attending  to  the  orders  of  his  principal 
in  effecting  an  insurance  when  required  to  do  so,  or  for 
being  guilty  of  remissness  in  the  execution  of  it.  l^liena 
man  undertakes  either  by  an  implied,  or  an  express  promise, 
to  do  a  thing  for  another,  and  he  neglects  to  do  it,  or  does  it 
unskilfully,  the  law  gives  the  person  in  general  an  action  for 
the  remedy.  And  this  is  the  case  with  respect  to  an  insur- 
ance broker;  and  the  only  difference  between  the  action 
against  him  and  that  on  the  policy  against  the  underwriter!, 
is  in  point  of  form ;  for  the  plaintiff  is  in  this  action  entitled 
to  recover  from  the  broker  the  exact  sum  he  ordered  to  be 
insured ;  and  the  defendant  is  entitled  to  every  benefit  of 
which  the  underwriter  could  have  taken  advantage,  such  as 
fraud,  deviation,  non-compliance  with  warranties,  and  the  like. 
In  the  case  of  Smith  v.  Lascelles  (6),  the  whole  law  of  this 
a  merchant  has  action  was  very  fully  laid  down  by  Mr.  Justice  Bulkr,  and 
eipect  that  a     assented  to  by  the  whole  Court ;  and  upon  thb  occasion  that 


Ad  action  liet 
against  the 
broker  for  not 
attending  to 
the  orders  of 
his  principal, 
or  for  execu- 
ting them 
negligently. 


In  what  rases 


broker  will 
obey  an  order 
to  insure. 


(a)  10  B.  &  C.  858. 


(6)  2  T.  R.  187. 
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learned  Judge  mentioned  the  three  instances  in  which  such 
an  order  to  insure  must  be  obeyedi  otherwise  an  action 
will  lie. 

First,  where  a  merchant  abroad  has  effects  in  the  hands  of  l.  Wheraa 
his  correspondent  here,  he  has  a  right  to  expect  that  he  will  abroml  has 
obey  an  order  to  insure,  because  he  is  entitled  to  call  his  *®^  'bMdi 
money  out  of  the  other's  hands  when  and  in  what  manner  he  here, 
pleases. 

The  second  class  of  cases  is,  where  the  merchant  abroad  2.  Where  the 
has  no  effects  in  the  hands  of  his  correspondent,  yet  if  the  been  used  to 
course  of  dealing  between  them  is  such,  that  the  one  has  SJJr^JJ^nd'^ 
been  used  to  send  orders  for  insurance,  and  the  other  to  theafentto 

comply  with 

comply  with  them,  the  former  has  a  right  to  expect  that  his  them,  the 
orders  for  insurance  will  still  be  obeyed,  unless  the  latter  give  right  to  expect 
him  notice  to  discontinue  that  course  of  dealing.  be  ^be *ed  Til 

Thirdly,  if  the  merchant  abroad  sends  bills  of  lading  to  notice  given 
his  correspondent  here,  he  may  engraft  on  them  an  order  to  tinue  the 
insure,  as  the  implied   condition,  upon  which   the   bills  of  gj^'^ere  the 
ladin£[s  shall  be  accepted,  which  the  other  must  obey,  if  he  f??**"*??™^ 

.     .  .  bill*  of  lading, 

accept  them,  for  it  is  one  entire  transaction.     For  if  the  with  a  condi- 
commission  from  abroad  consists  of  two  parts,  the  one  to  engrafted  on 
accept  the  bill  of  lading,  the  other  to  cause  an  insurance  to  ^®™* 
be  made,  the  correspondent  cannot  accept  it  in  part,  and 
reject  it  as  to  the  rest. 

3.  But  it  was  held  in  the  case  of  Wilkinson  v.  Cover"  But  if  a  party, 
dale  (a),  if  a  person,  though  not  legally  obliged  to  comply  ksgiSy  cdled 
with  an  order  to  insure,  nevertheless  accepts  it,  it  is  incum-  JJJ^^^^ 
bent  on  him  to  carry  it  into  execution,  and  to  perform  it  with  aceptit.hewiU 
diligence  and  ordinary  skill,  or  he  will  be  liable  to  the  prin-  mal-p^orm- 
cipal  for  the  consequence  arising  from  his  unskilfulness  or  ^""^    ^ 
neglect. 

Thus  in  Wallace  v.  Telfair  (6),  where  a  merchant  here 
accepted  an  order  for  insurance,  but  limited  the  broker  to 
too  small  a  premium,  in  consequence  of  which  no  insurance 
could  be  procured,  it  was  held  that  he  was  liable  to  make 
good  the  loss  to  his  correspondent. 

(a)  1  Esp.  76.  (6)  2  T.  R.  188,  n. 
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Where  a  And  in  Sellar  v.   Work  (a),  where  a  broker   employed 

ed  another*  but  another,  but  ODiitted  to  give  him  all  the  instructions  he  was 
did  not  give       fumislicd  with,  it  was  held  that  he  was  liable  to  answer  far 

niTu  all  the  m-  ' 

htructions,  he     the  loss  occssioned  by  his  omission,  though  he  deriTed  no 

was  furnished  *»     ^  i 

with,  it  was       profit  from  the  transaction. 

wM  lillblc!**  But  if  an  agent,  to  whom  insufficient  orders  are  sent,  does 

all  that  is  usual  to  get  the  insurance  made,  that  is  sufficient; 
because  he  is  no  insurer,  and  is  not  obliged  to  get  the 
insurance  made  at  all  events  (6). 

4.  In  the  case  of  Park  v.  Hammond  {c\  where  a  broker  wis 
informed  that  the  assured  would  take  upon  himself  the  risk 
of  the  cargo  from  Malaga  to  Gibraltar,  and  was  ordered  to 
insure  from  Gibraltar  to  London,  and  neglected  to  state  to 
the  underwriters  that  the  goods  were  not  laden  at  Gibraltar, 
inasmuch  as  this  omission  vacated  the  policy,  he  was  held 
liable  to  the  assured  for  this  neglect. 

And  in  the  case  of  Mallony  v.  Barber  (</),  where  an 
insurance  broker  was  instructed  to  make  a  policy  at  and 
from  Teneriffe  to  London,  and  he  omitted  to  insert  in  it  a 
liberty  to  touch  and  stay  "  at  all  or  any  of  tlie  Canary 
Islands,''  he  was  held  liable  for  that  negligence,  because  it 
was  proved  that  that  liberty  was  invariably  inserted  in  such 
policies. 

If  in  making  And  in  Campbell  v,  Bickards  and  others  (e^,  if  the  broker, 

a  policy  the  ■  i  i  i-  • 

broker  omitd  to  when  he  makes  a  policy,  omits  to  state  any  circumstance, 
stMCM  Ae™"  which,  on  the  trial  between  the  assured  and  the  underwriter, 
omission  of        would  Constitute  a  sufficient  answer  for  the  latter,  on  the 

which  will  ^  ' 

conititute  a  ground  of  there  having  been  a  material  concealment,  he  is 
to  an  a^ion  by  liable  in  an  action  to  the  assured  for  this  omission.  And, 
it^Ssttbf  therefore,  where  a  merchant  at  Sydney  shipped  goods  for 
underwriter.      England  on  board  a  ship,  and,  by  another  ship  that  sailed 

Xne  assurcQ 

ran  maintain  after  hcr,  wrote  to  an  agent  in  England,  and  desired  him,  if 
min«rthe        ^^  received  that  letter  before  the  ship  in  question  arrived,  to 


broker  for  this 
omissioOi 


(a)  At  Nisi  Prius,  1801,  Marsh.  (c)  2  Marsh.  189. 

305.  {d)  4  Camp.  150. 

(6)  Smith  17.  Cologan,   2  T.  R-  (e)  5  B.  &  Ad.  840. 
188,  n. 
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wait  thirty  days,  in  order  to  give  every  chance  for  her  arrival, 
and  then  to  make  an  insurance  on  the  goods :  and  the  letter 
was  received,  and  the  agent,  having  waited  more  than  thirty 
days,  made  an  insurance  through  a  broker,  who  informed  the 
underwriters  when  the  ship  which  had  the  goods  on  board 
sailed,  and  when  the  letter  ordering  the  insurance  was  writteni 
but  did  not  state  when  it  was  received,  nor  the  order  to  wait 
thirty  days  after  the  receipt  of  it :  the  assured  having  brought 
an  action  on  the  policy,  and  failed  on  account  of  the  sup- 
pression of  the  above  facts  by  the  broker  (a),  the  present 
action  was   brought  against   the  broker  for  negligence  in 
making  the  policy.     It  was,  likewise,  held  in  this  case  that,  jq  an  action 
though  the  opinion  of  brokers  and  underwriters  might  be  f^^'^/ 
asked  as  to  matters  of  practice  in  their  profession,  they  could  negligence 
not  be  called  to  speak  as  to  one  of  the  points  upon  which  evidence  of 
the  jury  would  have  to  give  their  verdict,  i.  e.,  whether  the  undcrwrfters  is 
fact  concealed  was  material  or  not,  and  whether  it  ouffht  to  "^  *dmissibie 

^  upon  a  matter 

be  communicated  to  the  underwriters.  'cfhct  on 

In  Chapman  v.  Walton  (6),  which  was  an  action  against  a  ^X^ gijc^ 
broker  for  negligence,  where  the   defendant  having  made  ^^ew 'verdict, 
policies  of  insurance  on  goods   for  one  Richardson,  and  oe  called  to 

T»  •  1        1  1       •  •       1        1  i»  ^^^^  whether 

Richardson  having  received  a  letter   from  the  supercargo,  other  oersonH 
telling  him  that  the  voyage  was  altered,  which  letter  Richard-  ^Hcnceln  the 
son  immediately  took  to  the  defendant,  tellinc  him  "  that  the  *P®  P"*/V'" 

•^  '  o  sion  wour.i  or 

voyage  was  altered,  and  that  he  left  the  letter  with  him  to  not  have  come 
do  the  needful  with  it,"  it  was  held  that  brokers  might  be  conclusion  as 
called  to  say,  looking  at  the  policies,  the  invoices  of  the  ^^  defendant. 
goods,  and  the  letter,  what  alterations  in  the  policies  a  skilful 
broker  ought  to  have  made. 

Ttndal,  C.  J.,  said : — *'  It  is  objected  on  the  part  of  the 
plaintiffs,  that  to  allow  this  question  to  be  put  to  witnesses 
is,  in  effect  and  substance,  to  allow  them  to  be  asked  what  is 
the  meaning  of  the  letter,  whereas  the  letter  ought  to  be 
allowed  to  speak  for  itself;  or  if  there  be  any  doubt  upon 


(a)  See  Rickards  v.  Murdock,  10      ley,  Iloltp  2S5,  post. 
B.  &  C.  527,  and  Durrell  v.  Bedes-         (6)  10  Bing.  57. 
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the  meaning  of  it,  it  ought  to  be  determined  by  the  <Sourt 
and  jury,  and  not  by  the  evidence  of  insurance  brokers,  or 
any  other  witnesses.     It  may  be  admitted,  that  if  auch  were 
the  real  nature  of  the  question,  the  evidence  oflfered  would 
have  been  inadmissible.     But  we  think,  upon  reference  to 
the  issue  between  the  parties,  it  was  different.     The  action 
is  brought  for  want  of  reasonable  and  proper  care,  skill,  and 
judgment,  shown   by  the  defendant,  under  certain  circum- 
stances, in  the  exercise  of  his  employment  as  a  policy  broker. 
The  point,  therefore,  to  be  determined,  is  not  whether  the 
defendant  arrived  at  a  correct  conclusion  upon  reading  the 
letter,  but  whether,  upon  the  occasion  in  question,  he  did  or 
did  not  exercise  a  reasonable  or  proper  care»    skill,  and 
judgment.     This  is  a  question  of  fact,  the  decision  pf  which 
appears  to  us  to  rest  upon  this  further  inquiry,  vix.,  whether 
other  persons,  exercbing  the  same  profession  or  calling,  and 
The  broker       being  men  of  experience  and  skill  therein,  would  or  would 
exorcise  only  a  not  have  comc  to  the  same  conclusion  as  the  defendant.   For 
Sb^'^dSi^"  the  defendant  did  not  contract  that  he  would  bring  to  the 
of  skill  in  the     performance  of  his  duty,  on  this  occasion,  an  extraordinary 

performance  of 

bit  duty.  degree  of  skill,  but  only  a  reasonable  and  ordinary  propordoo 

of  it,  and  it  appears  to  us  that  it  is  not  only  an  unobjection- 
able mode,  but  the  most  satisfactory  mode  of  determining  this 
question,  to  show  by  evidence  'whether  a  majority  of  skilful 
and  experienced  brokers  would  have  come  to  the  same  con- 
clusion. And  there  is  no  hardship  on  the  plaintiffs  by  this 
course  of  proceeding,  for  they  might  have  called  members  of 
the  same  profession  or  trade  to  prove  opposite  evidence, 
and  the  jury  might  have  decided  between  such  conflicting 
testimony,  according  to  the  relative  skill  or  experience  of  the 
witnesses  on  either  side,  or  according  to  the  strength  of  the 
reasons  which  were  advanced  by  the  witnesses  in  support  of 
their  respective  opinions.** 
Where  an  5.  In  the  case  of  Corlet  v.  Gordon  (a),  it  was  held  that  an 

^fm^n  to        agent  cannot  delegate  his  authority  to  another,  and  therefore, 

(a)  3  Camp.  472. 
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when  a  merchant  in  this  country  receives  from  a  merchant  accept  a  con-  . 
abroad,  with  whom  he  had  no  prerious  connexion,  a  bill  of  JJSua^^he doM 
lading,  inclosed  in  a  letter,  requesting  that  an  insurance  might  J^,^o,!JJi"^  ^^ 
be  made  on  the  goods,  and  the  merchant  declining  to  do  conditions  or 

,^,,,  ,  is  liable  for  toe 

business  for  the  consignor,  indorsed  the  bill  of  lading  to  a  consequences, 
person  who  was  his  friend,  and  creditor,  who  received  the 
goods,  and  afterwards  failed,  with  the  proceeds  in  his  hands; 
it  was  held  that  the  merchant  who  had  his  election  either  to 
accept  or  reject  the  bill  of  lading,  but  was  bound,  if  he 
accepted  it,  to  comply  with  the  terms  of  the  consignment, 
and  himself  to  insure  and  sell  the  goods,  was  liable  for  the 
consequences  arising  from  his  misconduct. 

6.  If  a  principal  give  instructions  to  an  agent  to  insure 
upon  certain  terms,  and  the  agent  finds  that  he  is  not  able 
to  efiect  the  insurance  on  those  terms,  it  would  seem  that 
there  is  an  implied  duty,  requiring  him  to  give  notice  to  his 
principal  of  the  fact,  in  order  that  the  latter  may  have  the 
opportunity  of  getting  the  policy  made  elsewhere,  or  of  acting 
in  what  manner,  under  the  circumstances,  he  thinks  best: 
and  if  the  agent  makes  the  insurance  on  terms  difierent  to 
those  required  of  him,  he  is  guilty  of  a  breach  of  duty. 

Thus,  in  the  case  of  CaUandar  v.  Oelrichs  (a),  where  the  In  an  action 
plaintiff  who  was  a  corn-dealer,  employed  the  defendants,  ^Il^^h^of 
one  of  whom  resided  in  London,  the  other  at  BaUimore.  as  undertaking  to 

make  an  in- 

agents,  to  dispose  of  a  cargo  of  wheat,  shipped  on  his  account  sunnce  ac 

from   London  to  Baltimore.    On  the  22nd  of  Aprils  the  specii^instrac- 

wheat  being  then  on  board,  the  defendants  received  from  5!^,.jj^ 

the  plaintiff  instructions  to  make  an  insurance  on  the  wheat,  alleged  the 

duty  of  the 

with  a  clause  declaring  it  subject  to  average  above  10/.    The  defendants  to 
defendants  (who  were  not  insurance  brokers,  and  did  not  ins^^ceLs^ 
appear  to  have  made  any  policies  on  behalf  of  thfe  plaintiff)  cording  to  the 

^^  ^  '^  ■  '  terms,  or  ffiTe 

in  a  letter  dated  22nd  Aprils  acknowledged  the  receipt  of  the  notice  to  uie 
plaintiff's  letter  of  the  22nd,  but  took  no  notice  of  the  order  Si^inabilitT 
to  insure.    They,  however,  applied  at  two  offices,  but  not  at  Si^^Jim- 
Lloyd' s^  to  get  the  insurance  done,  but  in  consequence  of  pUed  dutj  of 

(a)  6  Scott,  761,  5  B.  N.  C.  58. 


642 


The  Assurers,  ^-c. 


[part  I. 


prombe  aU 
leged  in  the 
d^Uradoo. 


die  defendtnto    the  vessel  being  E.  1,  they  were  unable  to  make  it  on  the 
the  ezpre«        temis  mentioned  in  the  plaintiflTs  letter.     Xheir  inabilitj  to 

get  a  policy  made  pursuant  to  their  instructions,  was  not 
communicated  to  the  plaintiff:  and  they  subsequently  insured 
upon  the  common  policy,  "  free  from  average,  unless  generd, 
or  the  ship  be  stranded."    Mr.  Justice  Coliman  left  it  to  the 
jury  to  say  whether  or  not  it  was  a  condition  to  be  implied 
from  the  nature  of  the  transaction,  that  the  defendants  should 
give  notice  to  the  plaintiff  of  their  inability  to  make  the  insu- 
rance on  the  terms  mentioned  in  the  plaintiflTs  letter  of  the 
22nd  of  ApriL     The  jury  found  that  it  was,  and  retamed  a 
verdict  for  the  plaintiff.     A  rule  for  a  new  trial  having  been 
obtained,  on  the  ground  that  it  did  not  appear  there  had 
been  any  express  undertaking  on  the  part  of  the  defendants 
to  give  the  plaintiff  notice  ;  it  was  argued,  on  the  part  of  the 
defendants,  that  although   where  the  contract  was   to  be 
implied  from  a  course  of  dealing  or  employment  between  the 
parties,  it  was  competent  to  the  plaintiff  to  declare  upon  it 
according  to  its  legal  effect,  that  he  could  not  do  so  in  the 
case  of  an  express  mercantile  contract.  The  allegation  in  the 
declaration  in  question  was  the  following,  vis. ; — '*  that  the 
defendants  undertook  and   faithfully  promised  the  plamtiff 
to  use  due  and  reasonable  diligence  in  the  premises,  and 
faithfully  to  discharge  and  execute  their  duty  as  such  agenti, 
and  in  the  event  of  any  difficulty  arising  in  making  such 
insurance,  or  in  case  they  should  be  prevented  making  such 
insurance  on  the  terms  aforesaid,  to  give  notice  thereof  to 
the  plaintiff  within  a  reasonable  time.** 

Tindalf  C.  J. — "  I  am  of  opinion  that  the  rule  that  has 
been  obtained  for  a  new  trial  in  this  case  must  be  discharged* 
The  question  arises  on  a  declaration  upon  an  action  against 
agents,  in  which  the  duty  of  the  agents  is  stated  to  be  to 
cause  certain  wheat  of  the  agents  to  be  insured  on  certain 
terms,  or  in  the  event  of  their  not  causing  the  same  to  be  so 
insured,  to  give  notice  to  the  plaintiff  within  a  reasonable 
time  that  they  had  not  done  so :  and  the  breach  assigned  is 
that  the  defendants,  disregarding  their  duty  as  such  agents, 
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made  an  insurance  upon  the  wheat  upon  terms  different 
from  their  instructions,  and  omitted  to  give  the  plaintiff  notice 
as  aforesaid,  whereby  the  plaintiff  sustained  an  average  loss. 
The  objection  is  that  there  was.no  evidence  given  at  the  trial 
of  any  promise  by  the  defendants  to  give  the  notice  stated 
in  the  declaration ;  and  the  question  is,  whether  this  part  of 
the  promise  is  not  matter  that  the  law  will  infer  from  the 
general  duty  cast  on  the  defendants.  The  question  is  whether 
or  not  the  giving  of  notice  is  a  legal  liability  resulting  from 
the  situation  of  the  parties?  I  am  of  opinion  that  it  is. 
The  defendants'  duty  would  not  be  well  performed,  unless 
they  communicated  to  the  plaintiff  the  fact  that  they  were 
unable  to  make  the  insurance  upon  the  terms  proposed.  See 
the  situation  of  the  plaintiff;  the  failure  of  the  defendants  to 
communicate  to  him  the  terms  upon  which  alone  they  were 
able  to  insure  the  wheat,  prevented  him  from  getting  it  done 
elsewhere,  which  possibly  he  might  have  succeeded  in  doing. 
The  case  seems  to  me  to  fall  within  the  principle  of  Smith  v. 
LasceUes  (a),  where  it  was  held  that  if  a  merchant  here  has 
been  accustomed  to  procure  insurances  for  his  correspondent 
abroad,  in  the  usual  course  of  trade,  the  latter  has  a  right  to 
expect  an  insurance  at  the  hands  of  the  former,  unless  notice 
be  given  to  the  contrary."  The  rest  of  the  Court  concurred, 
and  the  rule  was  discharged. 

A  very  recent  and  important  case  on  this  subject  was  argued 
in  the  Common  Pleas,  Michaelmas  Term,  1842.  The  case 
was  Turpin  v.  Bilion  (6),  and  was  an  action  on  the  case 
against  the  defendant,  an  insurance-broker,  for  not  making 
an  insurance  according  to  his  undertaking.  The  declaration, 
after  stating  the  retainer  and  employment  of  the  defendant  to 
cause  an  insurance  to  be  made  on  the  plaintiff's  ship,  tackle, 
&c.,  and  the  defendant's  acceptance  of  such  retainer  and 
employment,  alleged,  by  way  of  breach,  that,  although  a  rea- 
sonable time  had  long  before  the  commencement  of  this  suit 
elapsed,  and  before  the  loss  of  the  ship,  yet  the  defendant 

(a)  2  T.  R.  186.  (6)  6  Scott,  N.  R.  447. 
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did  not,  nor  would,  within  a  reasonable  time,  cause  to  be 
made,  according  to  the  custom  of  merchants,  insurance  apoa 
the  said  ship,  tackle,  &C,  and  did  not,  nor  would  cause  the 
same  to  be  insured,  nor  cause  a  policy  of  insurance  to  be 
made,  subscribed,  and  underwritten  thereon,  from  and  agsimt 
the  perils  of  the  sea,  and  other  risks  usually  borne  by  nIlde^ 
writers,  nor  did  nor  would  cause  the  plaintiflT  to  be  insurei 
in  respect  of  the  said  ship,  tackle,  &c«,  from,  and  against  the 
perils  aforesaid;  nor  did  nor  would  cause  to  be  made  thereos 
any  insurance,  or  policies  of  insurance,  subscribed  or  under- 
written ;  but  the  defendant  so  to  do  had  wrongfully,  and  in 
breach  of  his  duty  and   retainer  and  acceptance  thereof, 
wholly  neglected  and  refused,  and  still  did  neglect  and  re- 
fuse.    It  appeared  in  e^dence,  at  the  trial  of  the  caose 
before  Maule,  J.,  at  the  last  assizes  at  Newcastle^  that  the 
defendant  had,  shortly  after  he  had  been  employed  to  do  to, 
contracted  with  the  Newccutle  Commercial  Insurance  Com' 
pany  for  an  insurance  on  the  plaintifTs  ship,  &c«,  and  shortly 
afterwards  obtained  from  the  secretary  of  the  company  whit 
purported  to  be  copies  of  the  policies.     Stamped  poHcies 
were  afterwards  subscribed,  but  not  given  out,  it  being  die 
practice  of  the  company  to  retain  them  in  their  possession  till 
wanted  in  consequence  of  a  loss.    There  was  no  precise  evi- 
dence as  to  the  time  when  the  stamped  policies  were  executed, 
the  evidence  being  that  it  was  usual  to  execute  them  very 
shortly  after  the  order.    To  a  demand  for  the  policies  on  the 
part  of  the  plaintiff,  the  defendant  sent  an  evasive  reply.  On 
the  part  of  the  defendant,  it  was  insisted  that  the  correspon- 
dence that  was  given  in  evidence  amounted  to  an  admission 
on  the  plaintiff*s  part  that  the  policies  had  been  made  shortly 
after  the  order  was  given,  and  that  the  evidence  as  to  the 
usage  of  the  company  was  conclusive  to  show  that  there  had 
been  no  breach  of  duty  by  the  defendant     On  the  other 
hand,  it  was  submitted,  that  the  inference  to  be  drawn  from 
the  correspondence  was,  that  there  were  no  policies  made. 
The  learned  Judge  left  it  to  the  jury  to  say  whether  or  not 
the  defendant  had  procured  the  policies  to  be  made  within  a 
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reasonable  time.  The  jury  returned  a  verdict  for  the  plaintiff 
on  the  first  count,  damages  30/.  A  rule  nisi  for  a  new  trial, 
or,  in  the  case  of  that  being  refused,  for  arresting  the  judg- 
ment. The  Court  took  time  to  consider ;  and  in  Hilary  Va- 
cation, 1843,  Chief  Justice  7im/a/ delivered  the  judgment  of 
the  Court,  and,  after  detailing  the  allegation  in  the  declara- 
tion, and  the  evidence  given  in  the  case,  said,  **  These  con- 
flicting views  were  placed  before  the  jury,  who,  it  would 
appear,  drew  their  conclusion  in  favour  of  the  plaintiff;  and 
my  brother  Mauley  who  tried  the  cause,  appears  satisfied 
with  their  finding.  A  second  prayer  of  the  motion  was,  that 
the  judgment  should  be  arrested.  And  the  objection  taken 
in  arrest  of  judgment  is,  that  the  duty  cast  upon  the  defend- 
ant by  the  contract  into  which  be  entered  was  not  an  abso- 
lute duty,  as  alleged  in  the  declaration,  to  make  an  insurance 
at  all  events,  as  in  the  nature  of  a  warranty,  but  that  it  was  a 
mandatum  only,  and  that  the  defendant  was  bound  only  to 
use  a  proper  degree  of  care  and  diligence  to  perform  what  he 
had  undertaken.  But  to  this  we  think  the  proper  answer 
has  been  given  at  the  Bar,  viz.,  that  the  action  is  founded  on 
an  express  contract,  and  that  the  breach  is  not  larger  than 
the  terms  of  the  contract,  but  is  framed  in  the  same  precise 
terms ;  and  that  the  allegation,  that  the  defendant  to  perform 
his  promise,  '  wrongfully,  and  in  breach  of  his  duty  and  re- 
tainer, and  of  his  acceptance  thereof,  wholly  neglected  and 
refused,'  is  a  legal  charge  on  the  face  of  the  declaration;  and 
sufficient  to  call  on  the  defendant  for  an  answer;  leaving  it  to 
the  defendant,  if  he  thought  to  excuse  himself  on  the  ground 
of  impossibility  of  finding  persons  ready  or  willing  to  under- 
write the  particular  risk,  or  on  any  other  justifiable  ground 
of  excuse,  either  to  shew  it  in  evidence  at  the  trial,  as  an 
answer  to  the  breach  so  alleged,  or  to  plead  by  way  of  excuse 
as  he  should  be  advised.**    Rule  discharged. 

If  the  neglect  complained  of  be  the  non-communication  of 
a  material  fact  to  the  underwriters  in  making  the  insurance, 
the  policy  was  avoided,  tlie  agent  may  make  it  appear,  by  way 
of  defence,  that  the  fact,  if  communicated,  would  have  made 
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it  impossible  to  get  insurance  at  the  premium  limited  in  \m 
instruction.  Thus  a  shipowner  in  London  directed  a  broker 
at  Hull  to  insure  a  ship,  then  on  a  voyage  from  London  to 
Hullf  limiting  the  premium  to  be  given,  and  communicat- 
ing the  day  of  the  ship's  sailing  from  London^  The  broker 
made  the  policy  without  any  delay,  but  concealed  the  daj  of 
the  ship's  departure.  Upon  that  ground,  the  assured  having 
been  nonsuited  in  an  action  brought  upon  the  policy,  brooglit 
another  action  agaiii3t  the  broker  for  neglecting  to  make  the 
proper  communication,  in  which  the  latter  was  permitted  to 
show,  in  his  defence,  that  no  insurance  could  have  been  made 
at  the  limited  premium,  if  the  date  of  the  ship's  departore 
had  been  communicated,  that  date  being  such  as  would  have 
made  her  to  be  considered  as  a  **  missing  ship"  at  the  time 
the  order  was  received  (a). 

between  Uie^*  ''*  '  ^'^^^  "^^  proceed,  in  the  second  place,  to  consider 
broker,  the  un-  what  are  the  respective  rights  and  liabilities  of  the  three 
tbe  assured.  parties,  the  assured,  the  broker,  and  the  underwriter  to  each 
other,  and  in  what  mode,  when  a  loss  has  occurred,  a  settle- 
ment of  the  account  between  them  takes  place.  The  under- 
writer has  to  receive  his  premium,  the  broker  his  commission 
for  making  the  insurance,  and,  when  a  loss  has  occurred,  the 
assured  has  to  receive  the  proceeds  of  the  settlement  of  the  loss. 
The  premium.  I  have  already  observed  that,  in  English  policies,  the  pre- 
miiun  is  always  expressed  to  have  been  received  at  the  time 
of  underwriting:  "we,  the  assurers,  confessing  ourselves  paid 
the  consideration  due  unto  us  for  this  assurance  by  tbe 
assured."  This  being  subscribed  by  the  underwriter,  it  is 
proper  to  inquire,  whether,  if  the  premium  were  not  actuall; 
paid  at  the  time,  he  could  afterwards  maintain  an  action 
against  the  assured,  who  could  then  produce  bis  subscription 
as  evidence  against  himself.  Mr.  J.  Park  says,  **  that  there 
is  an  old  case  upon  the  subject,  which,  however,  is  not  at  all 
satisfactory  (6).   It  was  an  action  of  assumpsit,  and  the  plain- 


(a)  Anon.  cor.  Chambre,  J.,  York 
Summer  Assizes,  1808.  This  case 
is  Ukcn  from  Foley's  "  Principal 


and  Agent/'  3rd  edit.  p.  20. 

(b)  Fowk  V.  Pinsackc,  '2  Ler.  133, 
and  Park  Ins.  810. 
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tiff  declared  that  the  defendant  was  indebted  to  him  in  20/. 
for  a  premium  of  insurance  on  such  a  ship.  The  defendant 
demurred  speciallyi  because  the  plaintiff  did  not  show  the 
consideration  certainly  what  the  premium  was,  or  how  it  be- 
came due ;  but  the  objection  was  not  allowed,  for  tliis  is  as 
good  as  an  **  indebitatus  pro  quodam  salario,''  which  has 
been  adjudged  good.  Here,  however,  there  is  no  decision 
upon  the  merits,  nor  does  it  appear  whether  the  defendant 
was  the  broker  or  the  assured  himself.  In  practice,  however, 
policies  are  made  by  the  intervention  of  the  broker,  and  open 
accounts  are  kept  between  the  underwriters  and  brokers,  in 
which  case  the  underwriter  may  have  an  action  against  the 
broker  for  premiums  received  to  his  use.'* 

This  acknowledgment  on  the  face  of  the  policy  of  the  The  receipt  of 
receipt  of  the  premium  by  the  underwriter  is  conclusive  as  onSoUu^oi' 
between  him  and  the  assured,  except  in  the  case  of  fraud  (a).  1)*®  P^***^^  "  * 
And,  therefore,  in  the  case  of  DalzellY.  Mair  (6),  which  was  tion  by  the. 

undurwritcr 

an  action  for  money  had  and  received  brought  by  the  assured  against  the 
against  the  underwriter  for  a  return  of  premium,  the  undep-  ***** 
writer  cannot  be  admitted  to  say,  that  the  broker  who  made 
the  policy  on  behalf  of  the  plaintiff  had  not  paid  any  part  of 
the  premium.  But  as  between  the  underwriter  and  broker 
the  receipt  is  no  bar  to  an  action.  This  was  decided  before 
Lord  Mansfield  in  the  case  oiAiry  and  others^  Assignees,  ^c, 
V.  Bland  (c). 

It  was  an  action  brought  by  the  plaintiffs,  as  assimees  of  But  between 

®  ^        ^  11  the  underwriter 

Milton,  who  was  a  broker  at  Neiocasile,  and  who  had  pro-  md  broker  the 
cured  an  insurance  to  be  made  by  different  persons  for  the  ^j^^^^ 
defendant.    The  declaration  stated,  that  in  consideration  that 
the  bankrupt  would  procure  an  insurance  to  be  made  on  the 
ship  Jason,  and  would  procure  600A  to  be  insured  thereon 


(a)  But  where  it  appears  that  o.  Bell,  3  Taunt.  493.    Mason  v. 

a  fraud  has  been  practised  on  the  Simeon,  3  Taunt.  497- 
underwriters  in  collusion  between         (6)  1  Camp.  632. 
the  broker  and  assured,  he  may         (c)  Trin.  sit.  at  Guild.  14  Geo.  3, 

maintain  the  action  notwithstand-  Park  Ins^  811. 
ing  the  receipt  on  the  policy.    Foy 
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by  good  and  sufficient  persons,  the  defendant  promised  thit 
he  would  pay  the  bankrupt  the  premium,  and  a  reasonable 
sum  for  his  trouble.  The  first  question  was,  whether  credit 
was  given  by  the  underwriters  to  the  assuied,  or  to  the 
broker,  where  the  premium  was  not  paid  down  at  the  time 
the  assurance  was  made.  Milton,  the  bankrupt,  swore,  that 
in  May^  1764,  he  was  told  by  the  underwriters  that  tbej 
should  look  upon  him  as  their  debtor,  and  that  they  would 
have  nothing  to  do  with  the  assured,  which  was  considered 
at  Newcastle  as  the  London  practice ;  that  from  that  time  be 
had  always  acted  upon  this,  plan,  and  had  paid,  since  that 
time,  1,000/.  to  the  underwriters,  which  he  had  never  received. 
His  commission  was  5L  per  cent.  London  uisuranoe  broken 
were  then  called,  who  said,  they  understood  the  underwriters 
looked  to  them  only ;  and  that  the  underwriters  did  not  once 
in  ten  times  know  who  the  assured  were ;  and  that  in  case 
of  failure  the  underwriters  came  upon  the  effects  of  tbe 
broker ;  the  broker  upon  those  of  the  assured.  Lord  Mam- 
field  said,  **  The  plaintiffs'  case  is  stronger  than  referring  to 
the  general  usage  in  London^  for  they  act  by  a  specific  rale, 
which  they  suppose  to  be  the  rule  in  London ;  and  if  tbe 
usage  in  London  was  doubtful,  still  the  plaintiflls  would  be 
entitled  to  recover.**  There  was  a  verdict  for  the  plain- 
tiffs {a). 


In  tn  aetioa  And,  therefore,  it  was  held  in  the  case  of  De  Gamimd  t. 

■gaiMt  the  mi-  Pigou  (i),  in  an  action  by  the  assured  for  a  total  loss  against 

(a)  Tbe  learned  reporter  of  the  by  tbe  underwriter  against  the 
case  of  Dalsell  v.  Mair,  makes  tbe  broker ;  and  the  distinction  seems 
following  sennble  observations  up-  to  be  this,  that  as  between  these 
on  the  case  of  Airy  v.  Bland.  **  The  parties  it  is  no  evidence  at  all,  but 
object  of  the  formal  acknowledg-  that  as  between  the  underwriter 
ment  of  the  receipt  of  the  premium  and  the  assured  it  is  condosire. 
inserted  in  the  policy  is  probably  It  follows  as  a  consequence  from 
to  preclude  the  necessity  of  proving  this  decision,  that  an  action  cannot 
it  when  a  loss  happens,  and  to  pre-  be  maintained  for  premiums  or  in- 
vent the  underwriters  from  ob-  surance  by  tbe  anderwriter  agaisit 
jecting,  that  there  was  a  want  of  the  assured,  which  has  bitberts 
consideration  for  their  promise,  in  been  vexata  quettio.^ 
case  the  broker  has  not  paid  them.  (6)  4  Taunt.  2A7. 
The  receipt  is  no  bar  to  an  action 
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the  underwriter,  it  was  held   that  the  latter  could  not  as  derwriter^the 
against  the  assured  set  off  the  premiums,  although  they  had  ijf^ff  a,c°prc- 
never  been  paid  him  by  the  broker.  ?"""•  though 

*  ^  he  has  not 

2.  But  in  Power  and  another ^  Assignees^  ^c,  v.  Butcher  (a),  been  paid  by 
it  was  held  that  although  the  underwriter  is  estopped  by  the  ^ 
acknowledgment  on  the  policy  of  the  receipt  of  the  premium, 
from  suing  the  assured,  the  assured,  however,  is  not  discharged 
from  his  liability  to  the  broker,  and  is  liable  to  him  in  an  action ; 
and  it  would  seem  that  the  broker  can  recover  the  premium 
from  the  assured,  even  though  he  has  not  paid  it  to  the  under- 
writers, if  he  has  entered  into  any  contract  whereby  he  has 
made  himself  liable  to  them  for  it.     The  insurance  broker  VHiere  an  in- 
made,  on  behalf  of  another  person,  a  policy  under  seal  with  JIIUE*!^  poller 
a  company  of  which  he  was  a  member.     The  policy  recited  J^  >i»u>*nce 

'       "^  ^  "^        ^  for  a  paitv, 

that  the  broker,  upon  his  representation  that  he  was  duly  under  seal  with 
authorized  as  owner,  agent,  or  otherwise  to  make  assurance  ^v^?£!u^*^° 
upon  the  vessel  mentioned  in  the  policy,  and  was  desirous  of  ^iliy^*!^"' 
making  such  insurance,  had  covenanted  with  the  company  to  ^^^  premium. 

jThc  broker 

pay  the  premium,  and  then  alleged  that  in  consideration  of  having  become 
the  premises,  and  of  such  covenant  the  policy  was  made;  the  outbamg 
broker  having  become  bankrupt  without  having  paid  the  P^***'^?!"*- 

*  «»   *  mium»  it  wai 

premium  to  the  company,  it  was  held  that  his  assignees  were  held  that  hit 
entitled  to  recover  from  the  assured  the  amount  of  the  pre-  entitled  to  n*. 
mium   which  he   had  covenanted  to  pay.    And  as  it  was  ^uTOfromThe 
proved  that  the  company  would  have  allowed  the  broker  assured, 
when  he  paid  the  premiums,  to  deduct  31/.  \s.  for  commis- 
sion, it  was  held  that  his  assignees  were  entitled  to  recover 
that  sum  under  the  words  in  the  declaration,  ^'work  and 
labour*'  done  by  the  broker,  and  under  the  word  "  insurance** 
in  the  particulars  of  demand. 

Bayley^  J.,  said, — "  It  seems  to  me  that  the  plaintiffs  are 
entitled  to  the  judgment  of  the  Court.  This  is  an  action  by 
the  assignees  of  an  insurance  broker  for  work  and  labour, 
and  premiums,  against  the  defendants,  who  are  shipowners, 
and  had  employed  the  broker  to  make  certain  policies  in 
their  behalf,  which  he  did  make  witli  a  company  of  which  he 
was  a  uicmbcr.     Now,  according  to  the  ordinary  course  of 

{a)  10  B.  &  C.  329. 
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trade  between  the  assured,  the  broker  and  the  underwriter, 
the  assured  do  not  in  the  first  instance  pay  the  preminm  to 
the  broker,  nor  does  the  latter  pay  it  to  the  underwriter. 
But  as  between  the  assured  and  the  underwriter,  the  pre- 
miums are  considered  as  paid.  The  underwriter,  to  whom, 
in  most  instances  the  assured  are  unknown,  looks  to  the 
broker  for  payment,  and  he  to  the  assured.  The  lattter  pays 
the  premium  to  the  broker  only,  and  he  is  a  middle-man 
between  the  assured  and  the  underwriter.  But  he  is  not 
solely  agent ;  he  is  a  principal  to  receive  the  money  from  the 
assured,  and  pay  it  to  the  underwriter.  In  this  case  the 
policies  were  not  in  the  ordinary  form,  but  by  deed,  and  the 
broker  covenanted  to  pay  the  premiums  to  the  underwriters; 
and  in  consideration  of  the  covenant,  the  policies  were  made. 
The  underwriters  thereupon  took  a  covenant  from  the  broker 
to  pay  the  premium,  instead  of  acknowledging  the  receipt 
of  the  premium  as  they  do  in  ordinary  cases  of  a  policy  by 
simple  contract.  In  such  a  case  the  action  would  be  main- 
tainable at  the  suit  of  the  broker,  on  the  principle  that  he 
was  entitled  to  call  upon  the  assured  for  the  payment  of 
those  premiums  which  he  had  become  liable  to  pay  to  the 
underwriters,  and  which  they  had  acknowledged  the  receipt 
of«  The  assured  have  had  the  benefit  of  the  policies,  and  if 
the  underwriters  were  liable  upon  the  risk,  they  were  war- 
ranted in  calling  upon  the  broker  to  pay  the  premiums.  In 
point  of  justice  the  assured  ought  to  pay  the  broker,  or  in 
the  event  which  has  happened,  his  assignees.  In  an  ordi- 
nary  case  the  assurers  would  have  no  claim  upon  the  assured 
for  the  premium,  because,  by  the  policy,  they  acknowledge 
the  receipt  of  it.  Here,  there  is  no  such  acknowledgment, 
and  therefore  it  may  be  said  the  assurers  may  claim  the  pre- 
miums from  the  assured,  a  contract  cannot  be  raised  by  an 
implication  of  law,  except  in  the  absence  of  an  express  con- 
tract. Now,  here  there  was  an  express  contract  between  the 
underwriters  and  the  assured,  through  the  agent,  and  by  that 
contract  the  underwriters  agreed  to  look  to  the  broker  alone 
for  the  premium.     Then  it  is  necessary  to  consider  in  what 
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situation  the  broker  stands,  in  order  to  see  whether  he  is 
entitled  to  call  upon  the  assured  for  the  premium.  The 
underwriters  have  a  claim  upon  him  for  the  full  amount  of 
premiums ;  and,  if  that  be  so,  he  ought  to  recover  those  pre- 
miums from  the  persons  who  have  had  the  benefit  of  the 
policies.  But  a  difficulty  arises  from  the  peculiar  form  of 
the  declaration,  and  the  particulars  of  the  plaintiflTs  demand. 
It  seems  to  me  that  he  cannot  recover  the  premiums,  as  money 
paid  to  the  defendant's  use,  because  the  bankrupt  never 
actually  paid  any  money,  but  when  we  look  at  the  form  of 
the  declaration,  and  leave  out  parts  which  may  be  fairly 
omitted,  I  think  the  plaintiffs  may  recover  the  full  amount  of 
their  demand ;  and  I  am  of  opinion  that  they  are  entitled  to 
recover  the  31/.  1^.,  which  may  be  considered  as  a  compen- 
sation for  the  work  and  labour  of  the  broker  in  making  the 
insurance.** 

3.  In  the  case  of  Edgar  v.  Bumstead  (a),  it  was  held,  that  Where  a 
where  after  the  happening  of  a  loss  the  broker  paid  the  sub"  the  full  vnount 
scription  of  one  of  the  underwriters  to  the  assured,  he  could  f/***®^*^,***., 

*^  '  the  assured,  it 

not  recover  it  back  again  from  the  assured,  upon  discovering  ^u  held  that 

1      1*  1*   1      •        1  *•    1  1  •  ^®  could  not 

the  fact  of  the  msolvency  of  the  underwnter.  recover  back 

The   plaintiff*  being  an  insurance  broker,  got  a  policy  J^oumofan 

underwritten  for  the  defendant,  a  merchant,  on  the  ship  underwriter's 

*     tub^cnption, 

Alfred^  which  was  subscribed  (amongst  others)  by  one  Lomos,  upon  discover. 
A  loss  happened,  whereupon  the  plaintiff* paid  the  full  amount  vency?u  ^ ' 
of  the  sum  insured  to  the  defendant.     Previously  to  this,  "XrVmil 
Lomos  had   become  insolvent,  without  the  plaintiff*  being  take  of  the 
aware  of  the  fact ;  and  it  was  now  contended  that  he  had  a 
right  to  recover  the  sum  he  had  paid  to  the  defendant  in 
respect  to  Lomos  s  subscription,  as  money  paid  under  a  mis- 
take of  the  fact.     But  Lord   EUenborough  held   that  an 
account  of  the  well-known  course  of  dealing  between  the 
insurance  broker,  the  merchant,  and  the  underwriter,  the 
money  could  not,  under  those  circumstances,  be  recovered 
back  from  the  assured.*' 


(a)  1  Cump.  411. 
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The  question  of  credit  for  premiums  between  the  broker 
and  underwriter,  arose  in  the  case  of  Edgar  and  amtiher^ 
AxMigneeSf  ^c,  of  Garden^  v.  Fowler  and  amoiher{a)t  ao 
action  brought  by  the  assignees  of  a  bankrupt  underwiiter 
against  the  brokers,  for  premiums  supposed  to  bave  bees 
received  by  the  latter  from  the  assured,  for  policies  which 
they  (the  brokers)  had  procured  the  bankrupt  to  subscribe  ii 
an  underwriter.  For  these  very  premiums  the  brokers  hid 
given  the  underwriter  credit  in  their  account  with  bim,  and 
had  again  taken  credit  for  them  in  their  account  ymtb  the 
assured.  The  counsel  in  the  cause,  the  very  learned  Judge, 
(Mr.  Justice  Le  Blanc f)  before  whom  it  was  tried,  and  Lord 
EUenborovgh  and  the  other  Judges  of  the  Court  of  Krog*i 
Bench,  before  whom  it  was  brought  upon  a  case  reserved  for 
their  opinion,  never  seem  to  have  doubted,  that  the  under- 
writer  may  maintain  an  action  directly  against  the  broker  for 
premiums.  But  that  case  was  decided,  as  to  the  main  point, 
in  favour  of  the  broker,  because  the  premiums  in  questioD 
were  for  re-assurances,  which  are  illegal  by  the  19  Geo.  2, 
c.  37,  and  which  the  broker  had  not  in  fact  received  from  the 
assured,  but  only  credit  for  them  had  been  given  in  account 
between  the  broker  and  underwriter. 

4.  The  relative  situation,  in  which  broker,  assured,  and 

underwriter  stand  to  each  other,  has  been  more  frequently 

discussed  of  late  years  upon  questions  of  premium,  on  account 

of  several  failures,  which  made  the  decision  of  these  points  of 

consequence  to  their  respective  estates. 

In  Ml  action  bj       A  question  of  this  nature  arose  about  1786,  in  the  case  of 

S^nJdeTT      ^'"^''^  ^-  ^«*ow  (6),  when  it  was  held  that  in  an  action  by 

writer  against    (hg  assignees  of  a  bankrupt  underwriter  against  the  broker, 

premium,  the     for  premiums  of  insurance  upon  policies  underwritten  by  the 

let  off  losi^t      bankrupt  for  the  broker  in  his  own  name :  the  broker  having 

happenedTbe.     *  ^^'  Credere  commission  from  his  principal,  might  set  off 

fore  the  bank-    under  the  general  issue  upon  the  statute  of  5  Geo.  2(r) 

mptcy  for 

which  pre-        respecting  mutual  credit,  losses  which  had  happened  before 

mi  urns  the  an- 

dcbrtdlYhe***  (fl)  3  East,  222.  (c)  Sec  6  Geo.  4,  c.  16.  s.  50. 

b^kcr.     "^  (*)  IT.  R.  112. 
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the  bankruptcy,  and  for  which  premiums  the  underwriter  had 
debited  the  broker. 

This  doctrine  was  soon  after  extended  to  a  case  o(  Bixe  v. 
Dickason  {a\  where,  though  the  loss  had  happened  before, 
the  adjustment  did  not  take  place  till  after  the  bankruptcy. 

In  the  next  case,  Shee  v.  Clarkson  (i),  the  Court  of  King's 
Bench  held,  that  as  the  broker  is  the  mutual  agent  both  of 
the  assured  and  underwriter,  while  the  premium  remains  in 
his  hands,  for  the  use  of  the  underwriters,  if  he  receive  notice 
of  an  event  entitling  the  assured  to  a  return  of  premium, 
before  any  action  brought  against  him  for  the  whole  of  the 
premium,  he  is  entitled  to  deduct  such  returns,  and  only  to 
pay  over  the  difference  to  the  underwriter,  he  never  having 
parted  with  the  policies.  In  this  case  there  was  no  bank- 
ruptcy, and  of  course  no  question  about  mutual  credit. 

But  in  the  next  case  of  Mineti,  Assignee  of  Barchard  ▼•  An  insuranco 
Forrester  {c\  a  bankruptcy  had  happened,  and  the  Court  of  indebted  to  tL 
Common  Pleas  were  clearly  of  opinion,  that  the  broker  is  the  uj^jj^* 
agent  for  both  parties ;  first,  for  the  insured  in  effecting  the  derwnter  for 
policy,  and  in  every  thing  that  is  to  be  done  in  consequence  not  witbont  an 
of  it,  then  he  is  agent  for  the  underwriter  as  to  the  premium,  rityTtet  ^ 
but  for  nothing  else ;  and  that  when  once  a  bankruptcy  had  ¥^^  *'^, 
taken  place,  the  broker  cannot,  in  any  sense,  be  said  to  be  an  from  tbe  nn- 
agent  for  the  underwriter,  as  the  authority  given  by  the  retamofpre- 
underwriter  himself  ceases  after  his  bankruptcy ;  and  when  Se^returaTb^ 
he  became  a  bankrupt,  his  right  to  the  premium  was  imme-  ^®  <^°^  ^- 

fore  or  after  tbe 

diately  communicated  to  his  assignees.  That  Court  there-  bai^miptcy. 
fore  held,  that  an  insurance  broker  indebted  to  a  bankrupt 
underwriter  for  premiums,  cannot,  without  some  special 
authority,  set  off  against  that  debt  sums  due  to  the  assured 
for  return  of  premium,  whether  those  returns  became  due 
after  or  before  the  bankruptcy.  And  relying  on  the  above 
decision,  they  decided   accordingly,  as  to  returns  of  [>re- 


(a)  I  T.  R.  287.  Taunt*  248. 

(6)  12  East,  507;  and  see  Lord  (c)    Goldschmidt     t?.    Lyon,    4 

C.    J.    Mansfield's    opinion    in  4      Taunt.  534. 
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miuins  for  arrival^  which  had  taken  place  afler  the  baak- 

ruptcy  (a). 
Where  an  ac-  I"  &  subsequent  case  of  Glennie  v.  Edmunds  {b)^  here  an 
b""i  *K?b  the  ^^^tioH  was  brought  by  the  assignees  of  an  assured,  who  had 
assignees  of  become  bankrupt,  and  who  always  acted  as  his  own  broker, 
who  always'  for  a  total  loss,  the  underwriter  was  not  allowed  to  set  off  as 
own  broker,  for  ^  mutual  credit,  premiums  due  from  the  bankrupt  upon  that 
a  total  loss,  the  ^^^  other  policies.     It  does  not  appear  that  the  statute  of 

underwnter  *  ^  *  ■ 

was  not  allow-  19  Geo.  3,  c.  32,  which  enables  the  assured  to  claim  against 
premiums  duo  bankrupt  underwriters,  as  if  the  loss  had  actually  happened, 
™pT  Jn*thtt"^"  was  observed  upon  at  the  Bar.  Supposing  both  parties  bad 
and  other  poll-  bccome  bankrupts,  the  assignees  of  the  assured  could  liaie 

cios  as  a  mutual  *       ^  " 

credit.  claimed  the  loss  against  the  estate  of  the  underwriter.    Would 

not  the  equity  of  the  same  statute  have  allowed  the  premiomi 

to  be  set  off;  and  as  no  broker  intervened  in  this  case,  Daj 

it  not  be  considered  that  this  is  strictly  a  case  of  matnal 

credit  ?  (c) 

In  an  action  bj       In  Parker^  Assignee  of  Parker^  v.  Smith  (d),  which  was  an 

an*umWrwriter  ^ction  by  the  assignees  of  an  underwriter  against  insurance 

for  the  balanc^    brokers  for  the  balance  of  an  adjusted  account,  and  also  for 

of  an  adjosted  ^  ' 

account,  and  premiums  due  to  the  bankrupt  upon  ^policies  underwritten 

due^upon"po^  before  the  bankruptcy,  the  brokers  are  not  entitled  to  dedoct 

written  Wore  ^^^  retums  of  premium  which  formed  a  part  of  the  adjusted 

thebankruptcy,  account,  but  where  the  events  entitling  them  to  the  return 

a  broker  is  not 

entitled  to  de-  were  not  knowu  till  after  the  adjustment :   neither  can  the 

of  pr^ium^"^  brokers  deduct  for  retums  of  premium  on  policies,  for  the 

^^'^^/i^  d  P^^^iums  of  which  the  action  is  brought,  the  events  entitling 

lusted  account,  them  to  which  retums  happened  before  the  bankruptcy,  bat 

facu  entitling  were  not  adjusted ;  neither  can  they  deduct  where  the  eventt 

reuirawms^not  l^^^ppocd  sincc  the  bankruptcy,  but  before  the  commence- 

'^U**^  **^* .  ment  of  the  action,  the  brokers  having  neither  a  del  credere 

after  the  ad.  ,     ,  ,      '  .    „ 

jusiment  commission  (a  circumstance  which  we  shall  presently  see,  the 

Court  considered  as  making  no  diifcrence,)  nor  being  pe^ 

(a)  See  6  Geo.  4,  c.  16,  ss.  50, 51.  814  ;  and  see  now  6  Geo.  4,  c.  16, 

(/;)  4  Taunt.  775.  s.  53. 
(r)  See  Graliam  r.  llusscll,  B.  R.  (c/)  16  East,  3b2. 

Michaelmas,  57  Geo.  3.    Park  Ins. 
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sonally  interested  in  the  insurance.  In  giving  the  judgment, 
the  Court  expressly  founded  it  upon  a  conformity  to  that  of 
Minettf  Assignee  of  Barchard^  v.  Forrester^  in  the  Court  of 
Common  Pleas  (a). 

In  Grove  v.  Dubois^  and  Bixe  v.  Dickason,  there  was  a  But  where  a 
del  credere  commission,  a  fact  much  pressed  in  the  case  of  u!i!derV«^  del 
Cumming  v.  Forrester  (6) ;  but  Lord  Ellenborough  said,  in  *^?JJ["j^"^, 
giving  judgment,   he   could   not  conceive   how   a  contract  beld  that  ho 
between  A.  and  B;  can  vary  the  rights  between  B.  and  a  offtouiloues 
third  person,  who  is  a  stranger  to  it,  and  empower  B.  to  set  ^^^^ onthoso 
up  a  claim  against  him  as  derived  out  of  that  contract.     And  policies  in  an 

^  .  action  by  the 

therefore   the   Court   decided,   that  where  a  broker  made  underwriter, 
policies  in  the  name  of  his  principal  under  a  del  credere  com-  accounted  for 
mission,  he  could  not  set-off  against  an  action  for  the  premium  **>f".^f^  ^»" 

'  .  principal. 

total  losses  which  happened  on  those  policies,  although  the 
broker  had  accounted  for  them  with  his  principal. 

In  this  last  case  there  was  no  bankruptcy,  and  Lord 
EUenboromgh  also  observed,  that  in  Grove  v.  Dubois^  the 
policy  was  filled  up  in  the  name  of  the  broker,  and  the  whole 
dealing  was  between  the  broker  and  the  underwriter. 

He  also  made  a  similar  observation  in  the  case  of  Koster, 
Assignee  of  Swan  v.  Eason  (c),  where  the  Court  of  King's 
Bench  held,  after  time  taken  to  deliberate,  that  in  an  action 
brought  by  the  assignees  of  a  bankrupt  underwriter,  the 
broker  could  only  set  off  such  losses  and  returns  as  were  due 
on  policies  made  in  the  broker's  own  firm,  such  losses  and 
returns  having  become  due  on  those  policies  before  the 
underwriter  stopped  payment,  though  never  adjusted  by  the 
bankrupt,  and  (ox  the  amount  of  which  losses  and  returns 
the  broker  had  given  their  principals  credit.  But  the  Court 
also  decided  that  the  broker  could  not  set-off,  where  the 
policies  were  made  in  the  name  of  the  principals  themselves, 
though  the  broker  had  a  del  credere  commission. 

And  in  a  subsequent  case  of  Parker  v.  Beasley  (d),  tlie 

(a)  Ante,  p.  553.  (c)  2  M.  &  S.  112. 

ib)   1  M.  &  S.  494.  (cO  2  M.  &  S.  423. 
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Court  of  King's  Bench,  adopting  the  distinction  just  made, 
decided,  that  where  brokers  made  policies  on  goods  oi 
account  of  their  principals,  but  in  their  own  names,  and 
accepted  bills  drawn  on  them  on  the  goods  which  were  eoo- 
signed  to  them,  and  lost  before  their  arrival,  held,  that  the 
broker  might  set  off*  such  losses  against  the  assignees  of  die 
bankrupt  underwriter,  though  there  was  no  commission  id 
credere^  nor  any  adjustment. 

5.  The  main  point  in  all  these  cases  is,  that  bankmptcf 
determines  agency,  and  vests  all  the  bankrupt's  rights  in  tk 
assignees;  and  that  the  broker  acted  under  a  del  creden 
commission,  cannot  be  in  any  other  situation  with  respect  ta 
a  third  person  than  he  would  be  without  it ;  but  that  whef^ 
ever  all  the  dealings  are  between  the  underwriter  and  broker 
as  principal,  and  the  underwriter  knows  him  in  no  odier 
character,  there  the  rights  of  a  principal  attach  upon  hiBk 

In  the  case  of  Housten,  Executar^  v.  Robertson  (o),  the 

Court  of  Common  Pleas,  in  conformity  to  the  principle  of  al 

the  above  decisions,  held  that  death  was  to  be  put  on  die 

same  footing  as  bankruptcy ;  and  that  as  the  bankruptcy  ia 

the  one  case  caused  the  authority  of  the  agent  to  ceaae^  to 

did  death  in  the  other.    The  interest  in  the  one  case  became 

vested  in  the  assignees ;  in  the  other,  in  the  executors.  And 

therefore  they  held,  that  in  an  action  by  the  executors  of  a 

underwriter  against  a  broker  for  premiums  due  on  polidei 

subscribed  by  their  testator,  the  broker  could  not  set  off 

returns  of  premium  which  became  due  afVer  the  death  of  the 

testator. 

_^         ^         6.  Having  now  referred  to  the  principal  decisions  to  which 

Lloyds  coffee-   the  Courts,  in  the  earlier  cases,  came  upon  this  subject,  and 

ing  the  to-        to  the  effect  which  they  held  that  the  bankruptcy  or  deadi 

tbe"broke^  the  ^^  ^^^®  underwriters  had  upon  the  running  accounts  between 

underwriter,      them  and  the  broker,  I  shall  now  proceed  to  consider  the 

and  the  as-  •  .  i  /« 

sored.  more  recent  cases  in  which  the  effect,  which  passing  the 

accounts    between   the    broker,   tiie   unJerwriter,   and  tbe 

(a)  2  Marsh.  138. 
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assured 9  according  to  a  known  custom  of  Lloyd* s^  has  in 
discharging  the  debt  of  the  underwriter  to  the  latter,  has 
been  fully  discussed  and  settled. 

It  has  been  already  observed  that  the  insurance  broker  is 
agent  both  for  the  assured  and  the  underwriter.  His  duty 
to  the  assured  is  to  receive  from  the  underwriter  the  proceeds 
of  the  settlement  of  a  loss,  and  his  duty  to  the  underwriter  is 
to  pay  them,  when  received,  to  the  assured.  Although  the 
policy  contains  an  acknowledgment,  that  the  premium  has 
been  paid  by  the  assured  to  the  underwriter,  it  is  not  usual 
for  the  broker  to  pay  it  at  the  time  of  making  the  policy,  but 
the  underwriter  gives  him  credit  for  it,  and  looks  to  him  for 
payment,  and  at  that  time  frequently  knows  nothing  whatever 
of  the  assured.  But  when  a  loss  happens,  a  debt  then  arises 
to  the  assured  from  the  underwriter,  and  the  latter  can  only  ' 
discharge  that  debt,  either  by  payment  to  the  assured  himself, 
or  to  his  agent  lawfully  authorized  to  receive  it. 

Lord  Tenierden,  in  Scott  v.  Irving  (a),  says,  **  the  general 
rule  is,  that  the  broker  is  debtor  to  the  underwriter  for  the 
premium ;  and  the  underwriter  is  debtor  to  the  assured  for 
the  loss.**  When  the  broker  has  made  the  insurance,  he 
usually  remits  the  policy  to  the  assured,  and  when  a  loss 
occurs,  the  assured  sends  it  back  again  to  the  broker,  and 
thereby  renders  him  his  agent  to  settle  with  the  underwriter. 
Now  the  well  known  rule  of  law  respecting  agents  receiving 
money  on  behalf  of  their  principals  is  this,  that  **  where  a 
creditor  employs  an  agent  to  receive  money  from  his  debtor, 
and  the  agent  receives  it,  the  debtor  is  discharged  as  against 
the  principal ;  but  if  the  agent,  instead  of  receiving  money, 
writes  off  money  due  from  him  to  the  debtor  the  latter  is  not 
discharged  "  (6).  But,  in  cases  of  insurance,  this  general  rule 
of  law  is  relaxed  by  a  usage,  amongst  merchants,  insurance 
brokers,  and  underwriters  in  the  city  of  London,  to  set  off 
the  general  balance  of  the  accounts  between  the  broker  and 
the  underwriter,  at  the  time  of  the  loss,  against  the  loss,  and 

(a)  1  B.  &  Ad.  612. 

(fi)  Per  Lord  Tenterden,  in  Rutsd  v.  Baogley»  4  B.  &  Ad.  398. 
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for  the  broker  then  to  debit  himself  to  that  amount  m  Im 
account  with  the  assured  ;  and  that  this  is  considered,  bj  the 
custom,  a  discharge,  by  the  underwriter,  of  his  debt  to  the 
assured.  The  Courts  have  been  very  slow  in  suffering  du 
usage  to  infringe  the  above-mentioned  general  rule  of  Isv, 
but  it  now  may  be  considered  as  decided,  that  when  die 
usage  is  within  the  knowledge  of  the  assured,  and  assentni 
to  by  him,  this  passing  of  the  accounts  between  the  broker, 
the  underwriter  and  assured,  operates  as  a  payment  to  the 
latter,  and  an  extinguishment  of  the  underwriter's  debt 

Lord  Abinger^  in  delivering  the  judgment  of  the  Court  of 
Exchequer  in  the  recent  case  of  Stewart  v.  Aberdem  (f]^ 
when  this  subject  was  fully  discussed,  concludes  in  tboe 
words :  ''  it  must  not  be  considered  that  by  this  decision  tk 
Court  means  to  overrule  any  case  deciding  that  when  a  prin- 
cipal employs  an  agent  to  receive  money,  and  pay  it  over  to 
him,  the  agent  does  not  thereby  acquire  any  authority  to  pij 
a  demand  of  his  own  upon  the  debtor  by  a  set  off*  in  account 
with  him.  But  the  Court  is  of  opinion  that  where  an 
insurance  broker,  or  any  other  mercantile  agent,  has  beci 
employed  to  receive  money  for  another,  in  the  general  coone 
of  his  business,  and  where  the  known  general  course  of 
business  is  for  the  agent  to  keep  a  running  account  with  the 
principal,  and  to  credit  him  with  sums  he  may  have  received 
by  credits  in  account  with  the  debtor,  with  whom  he  ako 
keeps  running  accounts,  and  not  merely  with  monies  actusOj 
received,  the  rule  laid  down  in  these  cases  cannot  be  properij 
applied,  but  it  must  be  understood  that  where  an  account  ii 
bondjide  settled  according  to  that  known  usage,  the  original 
debtor  is  discharged,  and  the  agent  becomes  the  debtor, 
according  to  the  meaning  and  intention,  and  with  tiie 
authority  of  the  principal" 

As  the  principles  of  law  settled  by  these  cases  are  of  great 
importance,  I  feel  compelled  to  refer  to  them  at  some  length. 

The  first  case  is  that  of  Russel  v.  Banglejf  {b).     It  was  as 

(a)  4  M.  &  W.  228.  (&)  4  B.  &  A.  395. 
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action  on  a  policy  of  insurance  subscribed  by  the  defendant  A  policy 
for  150/.     The  policy  was  made  in  October,  1819,  by  one  b^kTf^'thc 
Savery,  a  broker,  who  returned  it  to  the  assured.     A  loss  V^*^^  o^, 

.  -Ill  /M  iettling  a  loss 

having  afterwards  happened,  the  plaintiff  delivered  it  back  is  adjusted  by 

to  Savery  to  get  the  loss  adjusted.     On  the  15th  of  March,  writer  jwlyablo 

the  loss  was  adjusted  by  the  defendant,  payable  at  one  month,  "cco^n  to 

Savery  then  made  out  and  transmitted  to  the  plaintiff  his  ^^«  practice  at 

account  current,  in  which  he  made  him  debtor  for  various  broker  charges 

premiums  upon  former  policies,  and  credited  him  with  150/.,  L Mcoumfor' 

the  amount  of  the  loss  upon  the  policy,  and  the  balance  due  ^^®  ^^*  ^^, 

■^  J-        .r'  transmits  to  the 

to  the  plaintiff  on  this  account  was  133/.  4fS.    For  that  sum  assured  an  aj$. 
the  plaintiff  drew  a  bill  at  two  months  on  Savery,  which  the  he^^atcs  him- 
latter  accepted.     Savery,  at  the  same  time,  debited  the  foi^Se^a^tlS 
defendant  with  the  amount  of  this  loss  in  his  account.     The  ^^^  l<»^*  ^^^ 

for  the  balance 

policy  remained  in  Savery*s  hands,  but  the  name  of  the  of  that  account 
defendant  was  /lot  cancelled.  The  bill  drawn  by  the  plaintiff  drawTupon  the 
became  due  on  the  21st  of  May,  but  was  not  paid,  and  soon,  ^^i!!['  ^^'^^ 
afterwards  Savery  became  bankrupt.  It  was  proved  that  it  cepts,  but  does 
was  usual  in  the  insurance  business  for  the  broker  to  settle  underwriter's 
with  the  underwriter  according  to  the  state  of  the  account  wbec^stnick 
between  them.     If  the  account  was  against  the  underwriter,  ?» the  policy. 

It  was  held, 

the  latter  paid  the  amount  of  the  loss  or  the  balance  (after  that  he  was  not 
deducting  the  premium)  to  the  broker  at  the  expiration  of  i^jg  gfJing  the 
the  month,  but  if  the  account  was  in  his  favour,  then  no  J«*er  credit  in 

^  his  account  for 

money  passed  to  the  broker,  but  the  latter  debited  the  under-  the  amount  of 
writer  with  the  loss,  and  settled  the  balance  of  the  account 
at  the  end  of  the  year.  Between  the  assured  and  the  broker 
the  balance  is  either  paid  or  carried  to  the  credit  of  the 
assured,  at  the  option  of  the  latter.  At  the  trial  before 
Graham,  B.,  at  Bristol,  the  plaintiff  was  nonsuited,  with 
liberty  given  him  by  the  learned  Judge  to  move  to  enter  a 
verdict.  A  rule  nisi  having  been  obtained,  after  the  argu- 
ment, Abbott,  C.  J.,  said,  '*The  general  rule  of  law  is,  that 
if  a  creditor  employs  an  agent  to  receive  money  from  a 
debtor,  and  the  agent  receives  it,  the  debtor  is  discharged  as 
against  the  principal;  but  if  the  agent,  instead  of  receiving 
money,  writes  off  money  due  from  him  to  the  debtor,  then 
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the  latter  is  not  discharged.    In  cases  of  insurances^  tinge 
.may  possibly  introduce  a  different  rule ;  but  at  all  events  id 
underwriter  has  never  been  considered  discharged  as  agaiml 
the  assured^  until  his  name  has  been  struck  off  the  policj. 
If  the  underwriter  relies  on  his  communication   with  the 
broker  as  discharging  him  without  actual    payment  of  the 
money,  he  should  insist  that  his  name  should  be  struck  off 
the  policy.     If  that  be  done,  and  the  plaintiff  then  forbean 
to  call  upon  him  for  payment  within  the  period  warranted  bj 
the  usage  of  trade,  then  the  underwriter  may  be  discharged, 
but  not  otherwise."    The  rest  of  the  Court  were  of  the  sane 
opinion,  and  the  rule  for  a  new  trial  was  made  absolute. 

Todd  V.  Reid  (a),  was  decided  in  the  same  year  with 
Rtusel  V.  Bangley,  and  previous  to  it.  The  case  is  veij 
shortly  reported.  And  the  opinion  of  Abbott,  C.  J.,  ex- 
pressed at  the  trial  respecting  the  usage,  ypaa  afterwsnb 
qualified  by  him  (as  we  have  seen)  in  giving  judgment  is 
Russel  V.  Bangley,  and  the  general  terms  made  use  of  bj 
the  Court  must  be  considered  now  as  inconsistent  with  the 
more  recent  decisions. 
The  ander-  The  next  case  in  order  of  time,  was  the  important  case  of 

fnrUerMdnot  ^^^^^^^  ^^  PefUland  (6),  argued  in  Easter  Term,  1830,  in 

diSt^hl'*"  which  the  usage  and  practice  of  LloytPt  were  brought  folly 
wared  by  a  before  the  Court.  In  this  case  likewise,  the  Court  held  that 
aocountwith  ^^c  underwriter  was  not  discharged  by  a  settlement  with 
^  ^"b^  ^^^  broker.  But  the  reason  of  this  decision  appears  to  hsTe 
ttrong  reaaon  been  that  the  circumstances  raised  a  strong  presumption  that 
the  pl^t^  the  plaintiffs  were  ignorant  of  the  usage,  and  that  they  merely 
aaT^Uifl^uace  Commissioned  Mitchell,  the  broker,  to  receive  for  them  the 
at  Lloyd's.        Jogs^  and  pay  it  over  to  them,  **  stating  that  he  knew  better 

how  to  act  than  they,  as  they  never  had  a  loss  before,"  and 
it  was,  therefore,  impossible  for  them  to  be  considered  to 
have  had  such  a  knowledge  of  the  custom  for  them  to 
authorize  the  broker  to  make  such  a  settlement  for  them 
with  the  underwriter. 

(a)  4  B.  &  A.  210.  (6;  10  B.  k  C.  760. 
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The  case  of  Scoit  v.  Irving  (a)  was  decided  in  Michaelmas 
Term,  in  the  same  year.  It  was  an  action  on  a  policy  of 
insurance  '^  at  and  from  Gibraltar  to  Havannah^  on  a  cargo 
of  cottons^  by  the  Union.*'  At  the  trial  before  Lord 
Tenter  dent  C.  J.,  at  Guildhall^  a  verdict  was  found  for  the 
plaintiff,  damages  100/.,  subject  to  the  opinion  of  the  Courts 
on  the  following  case : — 

On  the  27th  July^  1824^  a  cargo  of  cotton,  the  property  of 
the  plaintiff,  was  shipped  on  board  the  Union,  at  Gibraltar, 
to  be  carried  thence  to  Havannah.  On  the  3rd  September, 
1824f,  the  plaintiff,  who  resided  at  Glasgow,  wrote  to  Mitchell, 
an  insurance  broker  at  Llot/cTs,  to  get  100/.  insured;  and 
accordingly  the  defendant,  an  underwriter  at  Lloyd's,  sub- 
scribed the  policy  on  which  the  action  was  brought,  and 
which  stated,  on  the  face  of  it,  to  be  made  by  Mitchell,  agent, 
on  the  cotton,  by  the  Union,  "at  and  from  Gibraltar  to 
Havannah,  for  100/.,  at  a  premium  of  six  guineas  per  cent'* 
The  policy  was  in  the  usual  printed  form,  and  contained  an 
acknowledgment  that  the  premium  had  been  paid  by  the 
assured  to  the  underwriters.  An  account  had,  for  several 
yearss  been  kept  between  the  defendant  and  Mitchell,  in 
the  usual  way  in  which  accounts  between  underwriters  and 
brokers  are  kept,  in  conducting  business  at  Lloyds,  and 
Mitchell  was  debited  in  this  account  for  the  premiums  on  the 
said  policy.  The  Union  was  afterwards  lost.  When  this 
became  known  to  the  plaintiff,  he  gave  Mitchell  directions  to 
obtain  a  settlement  of  the  loss,  and  Mitchell  laid  the  policy 
and  papers  before  the  defendant,  and  other  underwriters  on 
the  policy,  at  Lloyd^s,  in  the  ordinary  course  of  the  business 
there.  After  some  delay,  the  defendant,  on  the  8th  March, 
1826,  signed  his  initials  to  the  following  adjustment  of  the 
policy: — "Settled  a  loss  of  100/.  per  cent  on  this  policy, 
payable  in  a  month  ;**  and  the  defendant  at  the  time  struck 
his  pen  through  his  subscription  to  the  policy,  and  also 
through  his  initials  of  the  settlement  of  the  loss.     On  the 

(a)  1  B.  &  Ad.  605. 
o  o 
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25th  March,  1826,  the  defendant  and  Mitchell  had  an  acoouot 
then  standing  between  them.    In  that  account  Mitchell  wii 
debited  46/.  for  various  premiums,  and  100/.  was  placed  to 
his  credit  on  account  of  the  loss  per  Union.     The  defendaol 
paid  Mitchell  54/.,  and  took  a  receipt  for  that  sum,  stated  to 
be  the  balance  of  loss  per  Union.    There  were  no  trallla^ 
tions  between  the  defendant  and  Mitchell  afiter  this  settle- 
ment.    On  the  3rd  April,  1826,  Mitchell   wrote  to  the 
plaintiff  that  he  had  got  the  last  underwriter  on  the  policj  to 
sign  it  off,  and  enclosed  a  statement  of  the  account,  balaoee 
554/.  Is.  to  the  plaintiff's  credit  for  which  he  was  at  libeitj 
to  draw  in  the  usual  way.     In  the  account  in  the  letter,  the 
plaintiff  had  a  credit  of  700/.  loss  by  the  Union.    On  7th 
April,  the  plaintiff  drew  on  Mitchell,  at  ten  days'  sight,  far 
554/.  7s;  stating  at  the  same  time,  by  letter,  that  he  did  not 
know  at  what  time  it  was  usual  to  draw  for  such  a  balaooe, 
this  being  the  first  total  loss  he  had  ever  had  in  Londmu 
Mitchell  refused  to  accept  the  bill,  and,  on  the  1 5th  April, 
wrote  to  the  plaintiff  stating  that  he  could  not,  under  idj 
circumstances,  have  accepted  it,  unless  drawn  by  permissioD; 
but,  that,  in  consequence  of  difficulties,  he  had  been  ocmbi- 
pelled  to  suspend  payment.     He  further  stated: — ''The 
custom  of  Lloyd's  Coffee  House  is  to  wait  one  month  afar 
the  loss  is  signed  off,  and  then  draw  at  tliree.     When  the 
underwriters  sign  off,  it  is  to  pay  in  one  month,  and  ii 
generally  settled  when  the  accounts  can  be  made  out  and 
agreed ;  but  it  often  happens,  that  a  broker  baa  little  or  no 
part  of  the  loss  to  receive,  as  the  underwriters  may  hate 
sufficient  premiums  at  their  credit  to  cover  the  loss.     Of  the 
loss  per  Union,  I  have  received  208/.  from  the  underwriten; 
and  it  b  a  matter  of  great  regret  to  me  that  I  received  say 
ofit.- 

Evidence  was  given,  on  the  part  of  the  defendant,  that  it  ii 
not  usual  for  the  broker  to  pay  the  premium  on  m^Wng  the 
policy ;  that  an  account  is  kept  between  the  broker  and  on* 
derwriter  to  the  end  of  the  year,  when  they  strike  a  balanof, 
averages,  deductions,  and  returns,  being  placed  to  the 
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of  the  broker;  but  losses,  if  they  exceed  the  amount  due  from 
the  broker  at  the  time  when  they  are  known,  are  settled  be- 
fore the  end  of  the  year ;  and  on  that  settlement  the  amount 
due  from  the  broker  for  premiums  up  to  the  date  of  the 
knowledge  of  the  loss  is  set  against  the  loss.  On  adjustment 
of  losses,  payment  is  generally  made  in  about  a  month,  but 
sometimes  the  underwriter  pays  sooner.  The  month  is  an 
indulgence  to  the  underwriter.  The  assured  may  interfere 
by  himself  or  by  another  broker.  If  a  broker  who  has  not 
made  the  policy  comes  to  settle  the  loss,  the  authority  of  the 
principal  is  required.  It  is  a  general  practice  for  the  broker 
to  charge  the  merchant  with  the  premiums  up  to  the  expira- 
tion of  the  month  allowed  by  the  underwriter,  and  accept  a 
bill  at  three  months  for  the  balance.  After  the  argument  at 
the  Bar,  in  which  the  preceding  cas6s  were  referred  to, 

Lord  Tenterden,  C.  J. — '*  I  am  of  opinion  that  the  plaintiff 
is  entitled  to  recover  the  sum  of  46/.,  the  amount  of  the  pre- 
mium due  from  the  broker  to  the  underwriter,  and  allowed 
in  account  with  them ;  but  not  the  sum  of  54/.,  which  was 
actually  paid  in  money  by  the  defendant  to  the  broker.  The 
general  rule  is  that  the  broker  is  debtor  to  the  underwriter 
for  the  premium,  and  the  underwriter  debtor  to  the  assured 
for  the  loss.  If  the  usage  relied  upon  in  this  case  were 
allowed  to  prevail,  it  would  have  the  effect  of  making  the 
broker,  and  not  the  underwriter,  the  debtor  to  the  assured 
for  the  loss.  Such  a  usage,  however,  can  be  binding  only  on 
those  who  are  acquainted  with  it  and  have  consented  to  be 
bound  by  it.  There  may,  possibly,  be  cases  proved  where  an 
assured,  cognisant  of  such  usage,  may  be  supposed  to  have 
assented  to  it,  and  therefore  may  be  bound.  Here  no  such 
assent  is  shown,  nor  can  it  be  inferred  from  the  delay  whicli 
has  taken  place  in  the  prosecution  of  this  claim.  If,  indeed, 
in  that  interval  of  delay  after  the  receipt  of  Mitchell's  letter 
of  the  15th  April,  the  relative  situation  of  the  underwriter 
and  broker  had  been  changed,  as  if  the  underwriter,  on  the 
supposition  that  the  loss  had  been  paid,  by  the  allowance  of 
the  46/.  on  account,  had  given  the  broker  fresh  credit  for 

oo2 
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other  premiums  in  account,  there  might  have  been  ground 
for  contending  that  the  acquiescence  of  the  pluntiff  should 
bind  him,  as  the  underwriter  would  otherwise  haTe  been 
prejudiced.     As  to  the  sum  of  ML^  which  was  actually  paid 
in  money  by  the  underwriter  to  the  broker,  I  think  the  plaio- 
tiff  is  not  entitled  to  recover  that  sum.     The  ground  npoo 
which  he  claims  it  is,  that  the  underwriter,  by  his  adjustment, 
having  stipulated  to  pay  in  a  month,  could  not  discharge 
himself  against  the  assured  by  payment  to  the  broker  before 
the  end  of  the  month.    But  the  authority  given  by  the  pUoh 
tiff  to  the  broker  was  a  general  authority  to  receive  payment 
in  money.    The  plaintiff,  therefore,  is  bound  by  the  payment 
so  made  to  the  broker,  and  the  verdict  must  be  reduced  to 
46/."    The  rest  of  the  Court  concurred. 
ETideDoe  of  a        This  subject  was  again  brought  before  the  attention  of  tiw 
twcen  broken    Court,  in  the  recent  case  of  Stewart  v.  Aberdein  (a),  in  the 
writw^make  Exchequer,  to  which  I  have  before  referred.     In  this  case 
lettlements  in    the  Court  thought  that  there  was  suflScient  evidence  of  t 

account  bj 

taking  crediu  knowledge  in  the  plaintiff  of  the  usage  between  the  broker 
anXoftbo^'  and  underwriters,  to  make  settlements  in  account,  by  taking 
tbe  lll^^  credits  in  payments.  And  they  held  that  the  onderwriter 
such  a  custom,   was  thereby  discharged. 

anthorixing  the  At  the  trial  before  Lord  Abinger,  at  Guildhall,  it  appearel 
^h  A^i^i!  that  the  policy  was  made  on  the  26th  of  September,  18% 
writer,  and  to    and  the  defendant  was  an  underwriter  upon  it  for  lOOiL  Tk 

f^ive  them  tho 

plaintiff*!  ere.  loss  appeared  on  LhydCs  books,  in  May,  1836.  At  the  tine 
for  a"l^^ud  ^f  the  loss  thus  appearing,  Douglas,  Anderson  %'  Co.,  tbe 
to  permit  them  insurance-brokcrs,  were   indebted   to   the  defendant  in  * 

to  draw  on  the  ' 

broken  for  the  balance  of  217/.  Ss.  8d.,  on  their  underwriting  account  of 

to  support  a  the  previous  year,  up  to  March,  1836  ;  and  in  the  month  of 

ment  of't^'  c/itfite,  their  clerk  agreed  this  account  with  the  defendant! 

loMbythe  clerk,  and  paid  him  the  sum  of  100/.,  leaving  117/.  Ss.6i 

underwriter  to  , 

the  auured.      on  the  account,  which  was  retained  to  meet  the  loss  on  the 

Vrow  Elizabeth.     The  loss  was  adjusted  on  the  80th  of 
September,  by  the  defendant  and  all  the  other  underwritefii 

(a)  4  M.  &  W.  211. 
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except  two,  at  97/.  11«.  8d.  per  cent.    A  memorandum  was 
then  written  on  the  policy,  stating  the  loss  to  be  payable  at 
one  month,  and  the  defendant's   subscription  was   struck 
through,  and  the  loss  was  then  passed  into  the  accounts 
between  Douglas^  Anderson  ^  Co,,  and  the  defendant,  in 
their  respective  books,  but  the  account  was  not  formally 
agreed  between  them.     The  plaintiffs  had  for  several  years 
employed  Douglas,  Anderson  ^  Co.,  as  their  brokers,  for 
making  insurances  in  London,  and  the  latter  had  a  general 
account  current,  as  well  as  an  insurance  account,  with  the 
plaintiffs ;  each  being  kept  quite  distinct,  and  the  balance  of 
the  insurance  account  being  at  certain  periods  carried  into 
the  general  account  as  cash.     The  further  information  re- 
quired by  the  two  underwriters  being  laid  before  them  in  the 
early  part  of  November,  Douglas,  Anderson  Sf  Co.,  advised 
the  plaintiffs  of  the  loss  being  about  to  be  settled  by  them, 
the  plaintiffs  drew  two  bills  for  COOL  cash,  on  the  16th  and 
Vlih  oi  November,  and  on  the  19th  of  November,  Douglas, 
Anderson  8f  Co.  enclosed  them  a  credit  note  for  account  of 
the  settlement  of  the  whole  loss,  the  amount  of  which 
(1155iL  Ss.  \0d.)  they,  Douglas,  Anderson  Sf  Co.,  carried  to 
the  credit  of  their  insurance  account,  of  which  they  sent  an 
extract,  and  they  debited  the  plaintiffs  to  the  end  of  Sep- 
tember, leaving  a  balance  of  886/.  \2s.  7d,,  due  on  21st  of 
February^  in  the  plaintiff's  favour,  which  they  transferred  to 
the  credit  of  the  general  account.     At  the  bottom  of  the 
credit  note  was  written,  ''Above  is  the  credit  note  of  the  loss 
per  Vrow  Elizabeth,  \\55L  Ss»  10c/.,  but  without  our  pre- 
judice, until  in  cash  from  the  underwriters.**    On  the  52 1st, 
1836,  the    plaintiffs   acknowledged    the   receipt  of   these 
accounts,  and  stated  that  they  would  be  examined.     On  the 
S6th  of  November,  Douglas,  Anderson  ^  Co.  stopped  pay- 
ment, and  as  soon  as  the  plaintiffs  were  aware  of  this  circum- 
stance, they  demanded  payment  of  the  underwriters,  and, 
amongst  others,  of  the  defendant,  which  being  refused,  the 
present  action  was  brought     At  the  trial,  several  insurance- 
brokers  were  called,  who  stated  the  usage  at  Lloyd^s  as  to 
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settlements  between  the  underwriters  and  brokers  to  be  sudi 
as  were  stated  in  the  former  cases,  and  it  was  also  stated  bj 
some  of  them  to  be  well  known  at  Liverpool,  as  well  as  in 
London,  It  was  contended  for  the  plaintiffs,  on  the  authority 
of  Russel  V.  Bangley,  and  Scoti  v.  Irving,  that  the  set-off 
between  the  brokers  and  the  underwriter  was  not  binding  on 
the  plaintiffs,  who  were  not  expressly  shown  to  have  any 
knowledge  of  the  usage ;  and  also  that  the  memorandom  it 
the  foot  of  the  credit  note  showed  that  the  brokers  did  not 
treat  the  settlement  as  being  conclusive,  as  a  payment  to 
them  from  the  underwriters. 

The  Lord  Chief  Baron,  in  summing  up,  expressed  hii 
opinion  that  the  notion  had  been  pushed  too  far  about  the 
actual  payment  in  cash,  and  that  it  appeared  to  him  that  if 
one  man  has  to  pay  another  money  on  account  of  his  prin- 
cipal, and  there  is  money  due  to  him  from  such  other  person, 
it  makes  no  difference  to  the  principal  whether  there  is  an 
interchange  of  bank  notes,  or  a  mere  transfer  of  accounts 
from  one  side  to  the  other,  and  that  it  is  equaUy  a  payment, 
if  it  be  done  without  fraud.    He,  however,  left  the  whok 
facts  to  the  jury,  and  directed  them  to  consider  whether 
parties  making  insurances  for  their  own  benefit  through  an 
agent,  must  not  know  what  is  the  habit  of  dealing  between 
the  broker  and  the  underwriter ;  and  whether  the  authority 
to  settle  must  not  mean  that  the  broker  should  settle  in  the 
same  way  as  is  the  custom  to  settle  with  underwriters.     With 
respect  to  the  memorandum  at  the  foot  of  the  credit  note,  his 
Lordship  thought  that  all  which  it  imputed  was  this, — that 
inasmuch  as  the  account  had  not  then  been  adjusted  by  all 
the  underwriters,  the  broker  allowing  the  assured  to  draw 
for  the  whole  amount  of  the  loss  in   the  meantime,  did 
so  without  prejudice  to  their  rights,  in   case   the  others 
should  not  pay  or  settle  on  account  with  them.     The  jury 
found  their  verdict  for  the  defendant.     A  rule  nUi  having 
been  obtained  for  a  new  trial,  after  the  argument  at  the  Barj 
the  Court  took  time  to  consider  their  judgment,  which  was 
afterwards  delivered  by  Lord  Abinger,  C.  B.     His  Lordship» 
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after  detailing  the  facts  of  the  case,  said,  *'  The  Court  has 
taken  the  whole  argument  into  full  consideration,  and  has 
come  to  the  conclusion,  that  there  was  evidence  of  the  settle- 
ment in  account ;  that  there  was  no  misdirection  upon  the 
letter,  the  meaning  of  which,  as  part  of  a  mercantile  corres- 
pondence, was  left  to  the  judgment  of  a  jury  of  merchants* 
nor  was  it  material  to  the  issue ;  and  finally  that  even  if  the 
custom  was  not  specifically  proved  as  alleged,  or  if  it  was  not 
proved  that  the  plaintiffs  had  a  precise  knowledge  of  the 
custom  as  alleged,  yet  there  was  sufficient  evidence  of  a 
custom  between  the  brokers  and  underwriters,  to  make 
settlements  in  account,  by  taking  credits  as  payments,  and 
also  of  the  knowledge  of  the  plaintiffs  of  such  a  custom,  and 
of  their  authorizing  the  brokers  to  settle  with  the  under- 
writers, and  to  give  them,  the  plaintiffs,  credit  on  account 
for  the  loss,  and  to  permit  them  to  draw  on  the  brokers  for 
the  amount."  His  Lordship  then  went  on  to  say,  that  by 
this  decision  the  Court  must  not  be  considered  as  overruling 
any  case  deciding  that  where  an  agent  is  employed  by  his 
principal  to  receive  money,  and  pay  it  over  to  him,  the  agent 
does  not  thereby  acquire  any  authority  to  pay  a  demand  of 
his  own  upon  the  debtor,  by  a  set-off*  in  account  with  him,  and 
concluded  by  laying  down  the  general  rule  in  the  terms  I 
have  adopted  at  the  commencement  of  this  inquiry  (a). 

In  the  case  of  Gibson  v.  Winter  (6),  (which  was  decided 
before  the  case  of  Stewart  v.  Aberdein)  in  which  a  broker  in 
whose  name  a  policy  of  insurance  under  seal  was  made, 
brought  an  action  of  covenant,  and  the  defendants  pleaded 
payment  to  the  plaintiff  according  to  the  term  and  effect  of 
the  policy  I  and  the  proof  was,  that  afler  the  loss  happened, 
the  assurers  paid  the  amount  to  the  broker  by  allowing  him 
credit  for  premiums  due  from  him  to  them,  it  was  held,  that 
although  this  was  no  payment  as  between  the  assured  and 
the  assurers,  it  was  a  good  payment  as  between  the  plaintiff 
on  the  record  and  the  defendants ;  for  a  trustee  suing  as  a 

(a)  See  page  558.  (6)  5  B.  &  Ad.  96. 
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plaintiff  in  a  Court  of  law»  must  be  treated  in  all  respecU  as  a 
party  to  the  cause,  and  any  defence  against  him  is  a  defence 
against  the  cestm  que  trust  who  uses  his  name.     But  the 
principle  of  law,  whereby  the  setting  off  a  debt  from  the 
broker  to  the  underwriter  has  been,  under  the  above-meii- 
tioned  circumstances,  held  to  operate  as  a  payment  to  the 
assured  by  the  underwriter,  is  altogether  dependent  on  the 
circumstance  of  the  broker  being  agent  to  the  assured,  ai 
well  as  to  the  underwriter.     And,  therefore,  in  the  case  of 
Acey  V.  Femie  (a),  on  a  policy  of  assurance  on  a  life,  when 
the  premium  became  due  on  the  15th  day  of  March^  but  was 
not  paid  until  the.  12th  of  April,  when  the  country  agent  of 
the  insurance  company  gave  a  receipt  for  the  amount;  and 
the  instructions  given  by  the  company  to  the  agent  were^ 
**  that  the  premium  on  every  life  policy  must  be  received 
within  fifteen  days  of  he  time  of  its  becoming  due ;  and  if 
not  paid  within  that  ume  that  he  was  to  give  immediate 
notice  to  the  office  of  that  fact,  and  in  the  event  of  his  omit- 
ting to  do  so,  that  his  account  would  be  debited  for  the 
amount  after  the  fifteen  days  had  expired :  and  no  notice 
was  given  to  the  company  of  the  non-payment  of  the  premiao 
within  the  fifteen  days,  and  it  was,  therefore,  entered  in  the 
books  of  the  company  as  paid  on  the  15th  of  March,  and  the 
agent  was  debited  for  the  amount ;  it  was  held  by  the  Court 
of  Exchequer  that  the  debiting  the  agent  with  the  premium 
could  not  be  considered  as  a  payment  to  the  company  by  the 
assured.     Lord  Abinger,  C.  B.,  said,  **  The  Court  concun 
with  me  in  thinking  the  verdict  must  be' supported,  and  that 
this  rule,  therefore,  cannot  be  granted.     Sir  F,  Pollock  says 
very  truly,  that  at  the  trial  I  entertained  an  impression  some- 
what favourable  to  his  view  of  the  case ;  but  that  was  at  the 
time  we  were  considering  whether  the  agent  of  the  company 
might  not  be  made  the  agent  of  the  assured ;  and  in  that  view 
of  the  case,  if  it  were  understood  that  payment  was  to  be 
made  by  the  agent,  and  there  was  an  agreement  on  hb  part 

(a)  7  M.  &  W.  151. 
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to  advance  the  money,  then  it  might  be  considered  as  a  pay- 
ment on  the  day  when  it  became  due ;  but  there  was  no 
evidence  to  shew  that  the  country  agent  of  the  company  was 
the  agent  of  the  assured,  and  I  was  of  opinion  that  he  could 
not  so  be  considered.  It  seems  to  me  that  the  provision  that 
he  should  be  debited  as  if  the  premium  was  paid,  was  to 
operate  as  a  penalty  on  him  ;  but  does  not  authorize  third 
persons  to  take  advantage  of  that  which  was  a  mere  private 
arrangement  between  the  company  and  their  agent,  for  the 
purpose  of  insuring  the  due  payment  of  all  monies  which 
were  to  be  received  by  him.** 
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SECTION    THE    FIRST. 

OF  FRAUD  IN  POLICIES. 

I  HAVE  endeavoured  in  the  preceding  pages  of  this  Treatise, 
which  make  up  Part  I,  to  perforin  the  task  which  I  proposed 
in  the  introduction  to  this  subject,  to  go  through  the  policj, 
sentence  by  sentence,  from  the  beginning  ;  thinking  that  to 
be  the  best  method  of  treating  every  part  of  the  contract,  u 
well  as  to  render  the  reference  to  the  respective  principki 
which  are  laid  down,  more  easy  to  the  student  and  to  tbe 
practical  lawyer;  the  first  part  contains  the  contract  itself, 
which  exists  between  the  assured  and  the  assurer;  and  we 
might  have  stopped  here,  if  bona  fides  and  propriety  and 
regularity  of  acting  between  the  parties,  to  this  or  to  any 
contract,  were  always  to  be  found.  Unfortunately  the  law  in 
most  cases  relating  to  express  or  implied  contracts  or  the  parts 
of  the  contracts  has  more  than  one  object  to  keep  in  view, 
not  only  to  explain  clearly  what  is  in  fact  the  real  state  of  tbe 
contract  between  the  parties ;  but  it  has  likewise  to  point  out 
in  what  cases,  and  for  what  causes  the  policy  is  void,  either 
from  some  impropriety  or  negligence  on  the  part  of  either  or 
both  of  the  parties,  and  in  some,  it  is  needless  to  disguise  it, 
the  wickedness  and  the  fraud,  also,  either  of  the  one,  or  of 
both. 

To  leave  these  general  observations,  and  to  come  at  once 
to  the  contract  that  forms  the  subject  of  our  present  inquiry. 
These  imperfections  in  the  transactions  of  life  between  man 
and  man,  will  in  this  instance,  lead  us  naturally  to  inquire  in 
what  cases  the  assurer  may  be  relieved  and  discharged  from 
his  responsibility ;  either  on  account  of  the  contract  bein-; 
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'moid  by  law,  from  its  commencement,  if,  I  mean,  it  is  illegal, 
the  assured  cannot  recover  according  to  the  terms  of  it,  and 
^he  assurer  must  generally  give  up  the  benefit  which  he 
expected.  The  late  Mr.  J.  Park  commences  this  part  of  his 
subject  with  some  very  sensible  and  suitable  remarks,  it  is  on 
Us  commencing  his  chapter  upon  **  Fraud  in  Policies,"  (a) 
he  says,  *'  in  treating  of  those  causes  which  make  policies 
▼oid  from  the  beginning,  or  in  other  words,  which  absolutely 
annul  the  contract,  it  will  be  proper,  in  the  first  place,  to  con- 
sider how  far  it  will  be  affected  by  any  degree  of  fraud.  In 
every  contract  betwixt  man  and  man,  openness  and  sincerity 
are  indispensably  necessary  to  give  it  its  due  operation ;  because 
fraud  and  cunning  once  introduced,  suspicion  soon  follows, 
and  all  confidence  and  good  faith  are  at  an  end.  No  con- 
tract can  be  good,  unless  it  be  equal ;  that  is,  neither  side 
must  have  an  advantage  by  any  thing  of  which  the  other  is  not 
aware.  This  being  admitted  of  contracts  in  general,  it  holds 
with  double  force  in  those  of  insurance ;  because  the  under- 
writer computes  his  risk  entirely  from  the  account  given  by 
the  person  assured,  and  therefore,  it  is  absolutely  necessary 
to  the  justice  and  validity  of  the  contract,  that  this  account 
be  exact  and  complete.  Accordingly,  the  learned  Judges  of 
our  Courts  of  Law,  feeling  that  the  very  essence  of  insurance 
consists  in  a  rigid  attention  to  the  purest  good  faith  and  the 
strictest  integrity,  have  constantly  held  it  is  vacated  and 
annulled  by  any  the  least  shadow  of  fraud  or  undue  conceal- 
ment." And  the  learned  author  finishes  these  admirable 
obser\'ations  by  quoting  authority  for  them  from  distin- 
guished writers  and  jurists  as  well  as  laws  (6).  One  plain 
illustration  of  these  principles  is  this,  if  the  contingent  event 
has  happened  at  the  time  of  the  execution  of  the  policy,  to 
the  knowledge  of  one  party  only,  the  policy  is  void  on  the 
ground  of  fraud.     If  the  loss  of  a  vessel  has  happened  at  the 

(a)  Park  Ins.,  vol.  i.   chap.  x.  de  jure  nat.  lib.  5,  c.  9.  s*  8 ;  B3mk. 

page  403.  quest,  jur.  p.  iv.  lib.  4,  c.  26 ;  Ord. 

(6)  4  Black.  (X>m.460;  Grot.de  de  loa.  14,  s.  38;   1  Black.  594;   * 

jure  belli,  lib.  2,  c.  12,  s.  23;  Puff.  3  Burr.  1905;  Carter  t7.  Boehm. 
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tine  of  the  ezecution  of  the  poCcj  to  the  knowledge  of  die 
assured,  or  if  the  underwriter  knows  at  the  time  of  his  sub- 
scribing the  policy  of  the  safe  arrival  of  the  ▼easel,  it  is  deir, 
that  in  both  of  these  cases  the  policy  would  be  void  on  die 
ground  of  fraud.  In  the  case  of  Mead  ▼•  Davison  (a).  Lord 
Denman  says,  ''  the  case  of  the  EUirl  of  March  ▼•  Pigot  (i)» 
is  a  direct  authority  in  principle  in  favour  of  the  right  to 
recover,  if  the  loss  was  known  to  neither  party  at  the  time  of 
making  the  insurance.  According  to  the  same  case,  sod 
indeed  on  the  plainest  general  principles,  if  the  loss  had 
been  known  to  the  assured  alone  the  policy  would  have  been 
void." 

There  appears  to  be  three  distinct  cases,  in  which  the 
policy  may  be  rendered  void  by  the  assured  or  his  sgent: 
and  as  an  agent  is  nearly  always  employed  by  the  assured  in 
this  contract,  the  rules  respecting  agents  will  apply  here,  where 
the  agent  makes  himself  personally  liable,  but  if  he  only  acts 
on  the  false  instructions  received  from  the  assured,  the  latter 
will  of  course  have  to  suffer :  but  the  rule  will  serve  to  applj 
to  either. 

The  1st  b,  **  Where  he  has  made  some  statement  which 
he  knew  to  be  fake."  (c) 

The  2nd  is,  ''Where  he  has  stated  something  as  tnie 
which  he  did  not  know  to  be  true,  omitting,  at  the  same  time, 
to  give  such  information  to  the  other  contracting  party,  as 
would  enable  him  to  judge  equally  with  himself,  as  to  the 
nature  and  description  of  the  risk  he  proposes  to  him  to 
take,  id) 

Mr.  J.  Park  in  his  division  of  the  cases  on  this  subject, 
mentions  a  third  instance,  though  he  admits  that  it  comes 
under  the  first  head  of  the  "  allegatio  falsi  :**  because,  where- 
ever  a  person  knowingly  and  wilfully  misrepresents  anythingi 
he  asserts  a  falsehood.  But  he  says  in  this  contract,  ''he 
thought  it  was  necessary,  because,  if  a  material  circumstance 

(a)  3  A.&E.  303.  Ad.  114. 

*      (6)  5  Burr.  2802.  {d)  See  Smout  o.  Ubery,  10  M. 

(c)  See  PolhiU  v.  Walter,  3  B.  &     &  W.  1. 
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be  misrepresented,  though  by  a  mistake^  the  contract  is  void 
as  much  as  if  there  has  been  actual  fraud,  for  the  under- 
writer has  computed  his  risk  upon  information  which  was 
false.**    And  for  this  reason  he  makes 

A  Srd,  which  is  ''a  misrepresentation  of  a  material  fact'*  (a) 
We  willy  therefore,  now  proceed  to  mention  the  cases 
which  have  occurred  under  these  respective  heads  in  their  I.  Where  the 
order.     And,  firstly,  we  will  mention  those  cases  which  come  agent  has  made 
under  the  first  head,  viz.  "where  the  assured  or  his  agent  JJJJ^'^J^^ 
makes  a  statement  which  he  knew  to  be  false.*'  to  be  false. 

In  a  case  before  Lord  Chief  Justice  HoU.  in  the  reign  of  Where  goo^ 

were  uuored 

William  and  Mary^  that  learned  Judge  held,  that  if  the  goods  as  the  goods  of 
were  insured  as  the  goods  of  an  Hamburgher^  who  was  an  ^H^  J^  f^ 
ally,  and  the  goods  were,  in  fact,  the  goods  of  a  Frenchman^  ^^  *^**^  ^. 
who  was  an  enemy,  it  was  a  fraud,  and  that  the  insurance  is  a  fraud  and 

....  thepolicjis 

was  not  good  (6).  void. 

In  another  case,  of  Roberts  v.  Fonnereau  (c),  a  letter  being  Where  an 
received,  stating  that  a  ship  sailed  from  Jamaica  for  London^  iHetteMrtating 
on  the  24th  of  November ^  after  which  an  insurance  was  JJ^^^® 
made,  and  the  agent  told  the  insurer  that  the  ship  sailed  the  ^^^h  Nov., 

,  and  the  agent 

latter  end  of  December ^  this  was  also  held  by  Lord  Chief  told  the  under. 
Justice  Lee  to  be  a  fraud,  and  the  defendant  had  a  verdict  ll^^onthe 
upon  this  point.  ^  ^^  ^ 

Upon  a  special  case  reserved  for  the  opinion  of  the  Court,  fraud  and  the 
in  the  case  of  Woolmer  v.  Muilman  (d),  the  following  circum-  ^   ^    "^ 
stances  appeared : 

It  was  an  action  on  case,  brought  for  the  recovery  of  a  Whereapoliey 
total  loss,  on  a  policy  of  insurance  made  on  goods  and  mer-  ten  *<  warranted 
chandises  on  board  the  ship   Bona  Fortuna,  at  and  from  udpro^tr** 
North  Bergen  to  any  ports  or  places  whatsoever,  until  her  ^d  the  ship 
safe  arrival  in  London.    It  was  underwritten  thus:  "War-  at  and  before 
ranted  neutral  ship  and  property.**    The  defendant  under-  loss  were  in 
wrote  the  policy  for   150/.      The  defendant  pleaded  the  ^^^^^^^ 
general  issue,  and  paid  into  Court  the  premium  received  by  policy  was  held 

to  bo  void. 

(a)  See  Park  Ins.  p.  404.  1742;  Park  Ins.  405. 

(b)  Skin.  327.  (d)  3  Burr.  1419;  1  W.  Black. 

(c)  Sitt.  at  Guildhall  after  Trin.     427. 
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him  for  the  said  insurance.  This  cause  came  on  to  be  tried 
at  Guildhall  before  Lord  Mansfield ;  when  it  was  admitted, 
that  the  plaintiff  had  interest  on  board  the  ship  to  a  Urge 
value,  to  the  amount  of  the  sum  insured.  The  ship  with  the 
goods  and  merchandises  so  laden,  and  being  on  board  her, 
after  her  departure  from  North  Bergen,  and  before  her 
arrival  in  London^  proceeding  on  her  voyage,  was,  by  the 
force  of  winds  and  stormy  weather,  wrecked,  cast  away,  and 
sunk  in  the  seas ;  and  the  $aid  goods  and  merchandises  vere 
thereby  wholly  lost  It  was  expressly  stated,  "  that  the  ship 
or  vessel,  called  the  Bona  Fortuna^  and  the  property  on 
board,  at  and  before  the  time  she  was  lost,  were  not  neutral 
•    property,  as  warranted  by  the  said  policy." 

Lord  Mansfield^  and  the  rest  of  the   Court,   were  of 

opinion,  that  it  was  too  clear  a  case  to  bear  an  argument 

This  was  no  contract;  for  there  was  a  falsehood,  in  respect 

of  the  condition  of  the  thing  insured :  because  the  plaintif 

insured  neutral  property,  and  this  was  not  neutral  property. 

After  the  case  of  Woolmer  against  Muilman  had  been 

decided,  another  very  similar    case  of  Femandes  v.  Jk 

Costa  (a),  came  on  at  Guildhall  before  Lord  Mansfield, 

Where  a  ihip        I^  ^^  ^^  action  on  a  policy  of  insurance  on  goods  laden 

""pStlu^"**^    on  board  such  a  ship,  warranted  a  Portuguese.  The  insurance 

guete,*"  and       was  made  during  the  French  war,  when  the  premium  would 

hii answer  toa  have  been  much  higher  on  an  English  ship.     The  plaintiff 

wy^adiStted    8*^®  partial  evidence  of  her  being  a  Portuguese ;  and  that 

tliatihowas      she  was  obliged,  on  account  of  the  perils  of  the  sea,  to  put 

not  being  a       into  a  French  port,  by  which  the  cargo  was  spoiled.    This 

Potiqfr^'      was  admitted  by  the  defendant,  who  contended  that  during 

her  stay  at  the  French  port,  she  was  libelled,  and  condemned 

as  not  being  Portuguese  ;  and  that  although  the  goods  were 

lost  by  a  different  peril,  yet  in  fact  the  ship  was  not  Porim- 

guese,  (being  insured  as  such,)  and  that  this  vitiated  the 

policy  ab  initio — and  this  was  agreed  to  be  law.    In  order  to 

prove  that  she  was  not  Portuguese^  the  defendant  produced 

(a)  Sit.  aft.  HiL  4  Geo.  3 ;  Park  Ins.  407. 
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the  sentence  of  condemnationi  and  the  confirmation  thereof  in 
the  courts  of  France  ;  and  an  answer  of  the  present  plaintiff 
in  the  Court  of  Chancery  here,  by  which  it  was  admitted, 
that  the  ship  was  condemned  as  not  being,  or  under  pretence 
of  not  being,  Portuguese. 

Lord  Mansfield. — **  As  the  sentence  is  always  general, 
(without  expressing  the  reason  of  the  condemnation,)  attested 
copies  of  the  libel  ought  in  strictness  to  have  been  produced, 
to  shew  upon  what  ground  the  ship  was  libelled  against. 
But  as  the  plaintiff  has,  by  his  answer  in  Chancery,  admitted 
that  she  was  condemned  as  not  being  Portuguese;  when, 
added  to  the  expression  used  in  the  sentence  of  confirmation, 
that  the  ship  was  condemned  in  the  Court  of  Prizes,  there  is 
sufficient  evidence  for  us  to  proceed  upon.**  The  defendant, 
the  underwriter,  had  a  verdict. 

In  a  case  in  the  Houseof  Lords,of  5J66aUv.^fff  (a),  where  A  represent*. 
a  London  merchant  insuring  at  Leith,  represented,  contrary  to^themiti^ 
to  the  fact,  that  he  had  insured  the  same  voyage  at  Lloyd's  tliat  the  iwwuv 
at  the  same  premium  offered  to  the  Leith  underwriters;  who  be  effected,  had 
accordingly  subscribed  the  policy,  confiding  in  the  skill  and  other  under- 
judgment  of  the  London  underwriters  :  it  was  held  that  this  JJIJIIi^'^reiidBm, 
misrepresentation  avoided  the  policy,  though  it  was  not  such  '^^J!  ^^4?^ 
as  affected  the  nature  of  the  risk.     Lord  Eldon  said,  **  that  oy  means  of 
it  appeared  to  him  settled  that,  if  a  person  meaning  to  make  I^ution.      " 
an  insurance,  exhibited  a  policy,  underwritten  by  a  person  of 
skill  and  judgment,  knowing  that  this  would  weigh  with  the 
other  party,  and  disarm  the  ordinary  prudence  exercised  in 
the  common  transactions  of  life ;  and  it  turned  out  that,  in 
fact,  this  person  had  not  underwritten  the  policy,  or  had 
done  so  under  such  terms  that  he  became  under  no  obliga- 
tion to  pay ;  this  would  vitiate  the  policy.    The  Courts  in 
this  country  would  say  that  this  was  a  fraud,  not  on  the 
ground   that  the  misrepresentation  affected  the  risk,  but 
because  it  induced  a  confidence,  without  which  the  party 
would  not  have  acted.** 

Secondly,  the  next  instance  in  which  fraud  will  vacate  the 

(a)  2  Dow.  263. 


time»  8appress< 
ing  material 
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2.  Where  the  policy,  is  ''  where  the  assured  or  his  agent,  states  something 
itatediome-  to  be  true  which  he  does  not  kuow  to  be  true;  and  at  Ae 
true^^chhe  Same  time  omitting  to  give  such  information  to  the  other 
^^hL'^^iS  contracting  party,  as  would  enable  him  to  judge  equaDj 
at  the  same       with  himself  as  to  the  risk  which  he  proposes  for  him  to 

take« 

Lord  Abinger,  in  the  case  of  Comfoot  t.  Fowke  (a),  saji 
**  in  the  case  of  Hodgson  ▼•  Richardson  (6),  Yaies,  J.,  layi 
it  down  as  a  general  proposition  that,  '  the  concealmeDt  of 
material  circumstances  vitiates  all  contracts  upon  the  principk 
of  natural  law.' "    If  this  be  true,  can  it  be  doubted  the  iilie 
representation  of  a  material  circumstance  also  vitiates  a  cor 
tract?    These  principles  are  familiar  to  every  person  coDver- 
sant  with  the  law  of  insurance.    But  a  policy  of  insurance  its 
contract,  and  is  to  be  governed  by  the  same  principles  n 
govern  other  contracts.     When  it  is  said  to  be  a  contrMt 
**  uberimce  Jidei^  this  only  means  that  the  good  faith,  whidi 
is  the  basis  of  all  contracts,  is  more  especially  required  in 
that  species  of  contract,  in  which  one  of  the  parties  is  neoet* 
sarily  less  acquainted  with  the  details  of  the  subject  of  die 
contract  than  the  other.     Now,  nothing  is  more  certain  tha 
that  the  concealment,  or  misrepresentation,  whether  by  prin- 
cipal or  by  agent,  by  design  or  by  mistake,  of  a  material  &d, 
however  innocently  made,  avoids  the  contract  on  the  gTound 
of  a  legal  fraud."    And  a  little  further  in  his  judgment,  be 
says  that  **  in  the  case  of  Pawson  v.   Watson  (c).  Lord 
Mansfield  lays  it  down  generally,  **  that  in  a  representatioa 
to  induce  a  party  to  make  a  contract,  it  is  equally  false  for  a 
man  to  affirm  that  of  which  he  knows  nothing,  as  it  is  to 
affirm  that  to  be  true  which  he  knows  to  be  false."    This 
maxim  is  neither  negatived  nor  qualified  by  the  doctrine  laid 
down  in  that  class  of  cases  derived  from  Pasley  v.  Free* 
man  (d).     The  plaintiffs  in  those  cases  sought  to  charge  a 
party  with  damages  for  stating  that  which  he  believed  to  be 

(a)  6  M.  &  W.  378.  (c)  Ck)wper,  785. 

(h)  1  W.  Black.  465.  (d)  3  T.  R.  51. 


SECT.  I.]  Of  Fraud  in  Policies,  577 

true,  though  he  did  not  know  it  to  be  so.'*  His  Lordship 
Chen  alluding  to  the  case  before  him^  continued : — '^  whether 
his  concealment  was  consistent  with  good  faith  and  free  from 
moral  turpitude,  may  be  determined  by  a  reference  to  the 
case  put  by  Cicero^  in  the  third  book  of  his  Treatise  de 
Offlciist  which  I  the  rather  mention,  because  the  sale  of  the 
house  he  puts,  hypothetically,  by  way  of  example,  was  liable 
to  an  objection  that  bears  some  analogy  to  the  present  (a). 

'' Vendat  aedes  vir  bonus  propter  aliqua  vitia  quae  ipse  norit 
caeteri  ignorent :  pestilentes  sint,  et  habeantur  salubres ;  ignore- 
tur  in  omnibus  cubiculis  apparere  serpentes ;  male  materiatae, 
ruinosae :  sed  hoc  praeter  dominum  nemo  sciat :  quaero,  si  hoc 
emptoribus  venditor  non  dixerit,  aedesque  vendiderit  pluris 
multo^  quam  se  venditurum  putariti  num  id  injuste  an  im- 
probe  fecerit  ?**  He  then  gives  the  argument  on  both  sides, 
and  concludes  that  the  vendor  ought  not  to  have  concealed 
these  defects  in  the  house  from  the  buyer.  **  Neque  enim  id 
est  celare,  quicquid  reticeas :  sed  cum,  quod  tu  sdas,  id  igno- 
rare  emolumenti  tui  causa,  velis  eos,  quorum  intersit  id  scire.** 
Then  this  illustrious  moralist  gives  his  own  opinion  of  the 
moral  turpitude  of  such  a  concealment ;  for  he  says. — "  Hoc 
autenn  celandi  genus  quale  sit,  et  cujus  hominis,  quis  non 
videt?  Certe  non  aperti,  non  simplicis,  non  ingenui,  non 
justi,  non  boni  viri;  versuti  potius  obscuri,  astuti,  fallacis, 
malitiosi,  callidi,  veteratoris,  vafri.**  Now  the  present  is  a  case 
in  which  the  fraudulent  concealment  of  a  material  fact  by  the 
principal,  and  the  false  representation  of  the  agent,  combine 
to  constitute  a  degree  of  fraud,  even  morally  speaking,  to 
sustain  the  defendant's  plea,  that  he  was  induced  by  fraud, 
covin,  and  false  representation  to  sign  the  contract." 

Let  us  now  proceed  to  refer  to  the  reported  cases  on  this 
head. 

Where  in  the  case  of  Da  Costa  v.  Scandret  (6),  one  having  where  the 
a  doubtful  account  of  his  ship,  that  was  at  sea,  namely,  that  f^  haviug 

^'  »  .^»  heard  areport 

(a)  In  Comfoot  o.  Fowke,  *'  the     brothel." 
adjoining  house   to  the  one  the         (6)  In  Chancery,  2  P.  Wms.  170. 
subject  of  action  was  a  notorious 

-  P  P 
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that  a  ship  a  sbip^  described  like  his,  was  taken,  insured  her,  withoat 

his  was  taken,  giving  any  notice  to  the  insurers  of  what  he  had  heard  either 

insured  her  ^^  ^^  ^'^^  hazard,  or  the  circumstances,  which  might  induoe 

without  IiJqi  (q  believe  that  his  ship  was  in  great  danger,  if  not  actuallj 

montionmg  the  ...... 

circumstance  of  lost.    The  insurers  bring  a  bill  for  an  injunction,  and  to  be 

the  rumour  to  ,.         -  .      ^    -       .  /•         i    i       ^ 

the  under-         relieved  against  the  insurance  as  traudulent. 

heldTtobTvor/.  ^^'^  Chancellor  Macclesfield.— '' The  insured  has  ooC 
dealt  fairly  with  the  insurers  in  this  case ;  he  ought  to  baie 
disclosed  to  them  what  intelligence  he  had  of  the  ship's  being 
in  danger,  and  which  might  induce  him,  at  least,  to  fear  thit 
it  was  lost,  though  he  had  no  certain  account  of  it.  For  if 
this  circumstance  had  been  discovered,  it  is  impossible  to 
think,  that  the  insurers  would  have  insured  the  ship  at  lo 
small  a  premium  as  they  have  done ;  but  either  would  not 
have  insured  at  all,  or  would  have  insisted  on  a  Iscrger  pre- 
mium, so  that  the  concealment  of  this  intelligence  is  a  fraud.'' 
Whereupon  the  policy  was  decreed  to  be  delivered  op  with 
costs,  but  the  premium  to  be  paid  back,  and  allowed  out  of 
the  costs* 

In  another  case  of  Seaman  v.  Faimereau  (a\  it  appesni 
that  on  the  25th  of  August^  1740,  the  defendant  underwrote 
a  policy  from  Carolina  to  Holland.  It  came  out  in  evidesee, 
that  the  agent  for  the  plaintiff  had,  on  the  S3rd  of  Atiguit 
(two  days  before  the  insurance  was  made),  received  a  ktler 
from  CoweSf  dated  the  21st  of  Awgust,  wherein  it  is  ssid^' 
'*  On  the  12th  of  this  month,  I  was  in  company  with  the  sUp 
Davy  (the  ship  in  question);  at  twelve  at  night  lost  sight  of 
her  all  at  once;  the  captain  spoke  to  me  the  day  before  tbit 
he  was  leaky,  and  the  next  day  we  had  a  hard  gale.*^  The 
ship,  however,  continued  her  voyage  till  the  19th  ofAngwitt 
when  she  was  taken  by  the  Spaniards;  and  there  was  do 
pretence  of  any  knowledge  of  the  actual  loss  at  the  tine  of 
the  insurance,  but  it  was  made  in  consequence  of  a  letter 
received  that  day  from  the  plaintiff  abroad,  dated  the  fflA 
June  before. 

(a)  2  Stra.  1183. 
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Lord  Chief  Justice  Lee  declared,  "  that  as  these  are  con- 
tracts upon  chance,  each  party  ought  to  know  all  the  circum- 
stances. And  he  thought  it  not  material,  that  the  loss  was 
not  such  an  one  as  the  letter  imported ;  for  those  things  are 
to  be  considered  in  the  situation  of  them  at  the  time  of  the 
contract,  and  not  to  be  judged  of  by  subsequent  events.  He 
therefore  thought  it  a  strong  case  for  the  defendant.'*  The 
jury  found  accordingly  (a). 

2.  But  it  was  held  in  the  case  o{  Foley  v.  MoUite  (6),  the  lie  tec  bf  4 
time  of  the  ship's  sailing  is  not  always  material  to  be  commu-  not  miterUl  ta 
nicated,  unless  the  ship  be  a  missing  ship.   Or  unless  another  ^t^'^^tcFV 
ship  which  sailed  after  her  has  arrived  first.  shobeamiMing 

'^  BQip,  or  wnen 

In  the  case  of  Kirby  v.  Smith  (c),  where  the  owner  of  the  «  sUd,  which 
ship  Ocearif  having  sailed  in  another  vessel  from  Elsineur  to  has  trriYed 
this  country  six  hours  after  the  Ocean  had  sailed  for  the  ^'^^ 
same  place,  on  the  same  voyage,  had  met  with  bad  weather, 
and  still  arrived  before  the  Ocean,  and  then  caused  an 
insurance  to  be  made  on  that  ship  on  a  voyage  from  EUineur 
to  Hull:  it  was  held  that  the  broker's  stating  that  the  Ocean 
was  all  well  at  Elsineur  on  the  day  on  which  she  sailed 
without  communicating  the  above  fadts,  was  a  material  con- 
tealment,  and  that  the  policy  was  void. 

And  in  another  case^  Westbury  v.  Aberdein  (cQ,  where  a 
policy  of  insurance  was  made  upon  the  ship  King  Qeorge, 
*'  at  and  from  Malaga  to  London,  warranted  to  sail  on  the 
10th  October,**  and  the  assured  communicated  to  the  under- 
writers that  the  King  George  and  another  vessel  called  the  • 
Fruiter,  both*  sailed  from  Malaga  on  the  10th  October,  and 
the  tinderwriters  knew,  from  the  entries  at  Lloyd's,  that  the 
had  arrived  at  London  some  days  before:  but  the 


(a)  See  also  Webster  o.  Forster,  necessary  to  commonieate  the  an- 

1  Esp.  407.    Willis  V.  Glover,  1  rival  of  another  vessel  when  that 

N.  R.  14.  drcumstance     is    mentioned    in 

(6)  I  Marsh.  117.    See  also  Fort  Lloyd's    printed   list     Friese  0. 

o.  Lee»  3  Taont  381.    Berthton  v.  Woodhonse,  1  Holt.  573 ;  and  see 

Loughman,  2  Stark.  58.  Elton  v,  Larkins,  3  Bing.  198. 

(c)  1  B.  &  A.  672.  Bat  it  is  not  id)  2  M.  &  W.  267. 
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assured  also  knew  that  the  captain  of  the  Fruiter  had  seen 
the  King  George  off  Oporto  on  S  1st  October ^  when  they  had 
parted  company  by  reason  of  a  gale  coming  on,  and  did  not 
communicate  this  fact  to  the  underwriters:  the  /^mi/^r  arrired 
on  the  30th  October^  and  the  insurance  was  made  on  the  3rJ 
November^  the  Court  of  Exchequer  considered  that  the  fad 
of  the  two  vessels  being  in  safety  together  on  the  Slst,  and 
one  of  them  having  arrived  five  days  without  the  other,  was 
a  circumstance  material  to  be  communicated  to  the  under- 
writers, and  as  this  question  had  not  been    properly  sub- 
mitted to  the  jury,  they  granted  a  new  trial,  upon  payment 
of  costs.    . 
The  assured*!        So  in  the  cases  of  Lynch  v.  Hamilton  (a),  and  Lynch  r. 
that  a  £i^^  Durnsford  (6),  where  goods  were  insured  "on  board  ship  or 
PMi^  uTat      sh'ps"  froni  ^h®  Canary  islands  to  London:  it  appeared  that 
Lloyd*!  aa        the  agent  of  the  assured,  when  he  made  the  insurance  on  the 

haviDf  been 

seen  at  aeain  a  S6th  November j  knew  that  one  of  the  ships  upon  which  part 
^rfSlj^^  of  the  goods  were  laden  was  called  the  President ;  and  at 
^^1^^^  that  time  a  paper  was  stuck  up  at  LloycTs^  stating  that  **  the 
goods  were  Howard  had  arrived  off  Dover  from  Teneriffe ;  sailed  the 
th^m^!^  ^th ;  on  the  ^th,  off  the  Salvages,  fell  in  with  the  Prtd- 
^"■^^^  dent,  Owens,  from  Lauzarette,  deep  and  leaky:"  bat  the 
mention^  the  agent  did  not  inform  the  underwriters  that  part  of  the  goods 
to  be  a  fatal  of  the  assured  were  on  board  the  President  (it  did  not  appear 
MdtollJJ^  by  whom  the  paper  at  Lloyds  had  been  put  up),  but  the 
the  policy.        report  turned  out  to  be  unfounded.    The  Court  heM,  that 

although  the 

report  turned  .  the  agent  ought  to  have  communicated  his  knowledge  of  the 

untrilc.  name  of  the  ship,  which,  being  compared  with  the  report 

at  LloydCs,  was  material  at  the  time,  although  that  report 

turned  out  to  be  untrue,  and  his  having  omitted  to  do  so,  the 

policy  was  thereby  avoided  (c). 

(a)  3  Taunt.  37.  quainted  with  their  namet  \    It 

(6)  14  East,  494.  would  seem,  at  any  rate,  that  if  the 

(c)  It  may  be  doubted  whether  underwriter  requires  the  name^  the 

the  aaaored  can  in  any  case  effect  aaaored  is  bound  to  comrnimicate 

an  insurance  upon  "  ship  or  ehips/'  it,  if  he  knows  it.     3  Taunt  39- 

without  naming  them,  if  he  be  ac- 
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In  an  action  on  a  policy  of  insurancCi  in  the  case  of  Athipukes'm 
Hodgson  ▼.  Richardson  (a),  the  ship  was  insured  at  and  l^.anduiisto 
from  Genoa,  liable  to  average ;   her  loading  consisting  of  ^  j,  mlldc^ 
potash,  Terdigrease,  cotton,  and  other  perishable  commo-  SJ^q^^^ 
dities.    This  loading  was  put  on  board  at  Leghorn  the  lOtli  "tobejrin  from 
August,  and  the  vessel  had  lain  at  Genoa  about  five  months.  Tho  policy  is 
being  originally  bound  for  Dublin;  but  losing  her  convoy,  foic'dcMrip?* 
she  put  into  Genoa  the  13th  of  August,  and  lay  there  till  tion  calculated 
the  5th  of  January^  when  she  sailed.     And  the  insurance  belief  that  G. 
was  made  the  20th  of  January  f  at  which  time  these  circum-  biding.  ^'^^ 
stances  were  known  to  the  assured,  but  not  communicated  to 
the  underwriter.    A  few  days  after  she  put  to  sea,  she  was 
shattered  by  a  storm,  and  the  cargo  considerably  damaged. 
The  jury  found  a  verdict  for  the  plaintiff;  and  a  new  trial 
was  moved  for  on  this  [ground,  that  the  policy  was  bad  ab 
initio,  for  want  of  a  due  disclosure  of  the  circumstances. 

Lord  Mansfield. — **  The  question  is,  whether  here  was  a 
sufficient  disclosure ;  that  is,  whether  the  fact  concealed  was 
material  to  the  risk  run.  This  is  a  matter  of  fact,  and  if 
material  the  consequence  is  matter  of  law,  that  the  policy  is 
bad.  Now  who  can  say,  that  no  risk  was  run,  during  the 
five  months*  stay  at  Genoa,  ox  no  damage  happened  in  that 
period  ?  The  policy  is  founded  on  misrepresentation :  the 
ship  is  insured  ''at  and  from  Genoa,  to  Dublin;  the  adven- 
ture to  begin  from  the  loading,  to  equip  for  this  voyage.** 
This  plainly  implies,  that  Genoa  was  the  port  of  loading: 
and  at  the  trial,  all  the  witnesses  said,  that  by  usage,  it  was 
material  to  acquaint  the  underwriter,  whether  the  insurance 
was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage." 
The  rest  of  the  Court  concurred,  and  a  new  trial  was 
accordingly  granted. 

An  action  in  the  case  of  Ratcliffe  and  another  v.  ShooU  ,^***^  ^^^r^id 

**'  knowing  that 

bred  (6),  was  brought  on  a  policy  of  insurance  on  goods  on  his  shin  had 
board  the  Matty  andi  Betty,  at  and  from  the  coast  of  Africa,  coast  of  Africa 


(a)  1  Black.  463  ;  ante,  p.  576* 

(fi)  Sitt.  at  Guildhall  after  Trin.  1780.    Park  Ins.  413. 
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on  a  oeruin  to  her  last  discharging  port  in  the  British  West  Indies*  The 
ihe'was  on  the  objection  made  to  paying  the  loss  was,  that  there  had  bea 
d^,\^  says  ^  material  concealment  or  misrepresentation  of  the  true  state 
^^Y^ Th'^  ^'  situation  of  the  ship  and  voyage  at  the  time  of  under* 
a  matorial  writing  the  policy.  The  ship  had  been  sent  out  to  trade  on 
and^TokdlTthe  ^^^  coast  of  Africa^  with  directions  to  proceed  from  tbenee 
^^^'  to  the  British  West  Indies  and  to  stop  at  Barbadoes,  if  she 

could  get  a  sale :  if  not,  to  proceed  to  Mantego  Bay.    On 
the  2nd  of  October  she  sailed  from  St.  Thonuss^s  on  the  eoait 
of  Africa^  with  a  cargo  of  slaTcs,  and  was  taken  on  the  6di 
of  December  following  by  an  American  privateer,     A  letter 
was  received  by  a  house  at  Liverpool  on  the  21st  o(Febrwar$9 
mentioning  that  the  ship  was  well,  and  had  sailed  from  SL 
Thomases  on  the  2nd  of  October.    This  information  wai 
communicated  next  day  to  the  plaintiffs,  who,  in  conseqaenoe 
of  it,  wrote  the  same  evening  to  two  different  brokers,  to  get 
a  new  insurance  on  the  ship,  there  having  been  one  before, 
and  another  on  the  cargo,  which  last  was  the  subject  of  tin 
present  action.    In  the  instructions  to  the  brokers,  the  plaiii- 
tiffs  say  nothing  of  the  ship  from  the  time  of  her  first  sailing; 
but  to  one  of  the  brokers  they  wrote  thus  : — *'  We  should  be 
glad  if  you  would  get  us  600/.  more  on  the  ship,  f|s  she  ii 
rather  long ;  and  we  think  it  not  prudent  to  run  so  large  a 
risk  at  so  critical  a  time.     We  expect  to  hear  soon  of  her." 
It  had  afterwards  occurred  that  the  insurance  might  be  made, 
if  intimation  was  not  given  of  the  letter  which  had  been 
received.     The  broker,  therefore,  by  direction  of  the  plain- 
tiffs added  to  the  instructions : — **  The  above  ship  was  on 
the  coast  the  2nd  of  October;^  but  said  nothing  of  her 
having  sailed  from  St.  Thomas's.    The  policy  was  dated  the 
2l8t  of  MarcA. 

Lord  Mansfield. — **  The  insured  is  bound  to  represent  to 
the  underwriter  all  the  material  circumstances  of  the  ship  and 
voyage.  If  he  do  not,  though  by  accident  only,  or  neglect, 
the  underwriters  are  not  liable ;  h  fortiori^  if  he  suppress  or 
misrepresent  from  fraud.  The  question  is,  whether  this  be 
one  of  those  cases  which  is  affected  by  misrepresentation  or 
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concealment  {   If  the  plaintiffs  concealed  any  material  part  of  Omoedmcnt 

Ota  letter  from 

the  information  they  received,  it  is  a  fraud ;  and  the  insurers  which  the  time 
are  not  liable.**    The  jury  found  for  the  defendant  agreeably  be^emid  » 
to  his  Lordship's  du^ction.  material. 

So  in  M*  Andrews  ▼•  Bell  {a)  the  underwriter  had  a  verdict, 
where  the  assured  had,  on  the  S4th  of  November ,  received  a 
letter  ttom  Lisbon^  dated  the  8th,  stating  the  ship  to  be  then 
ready  to  sail,  and  did  not  make  the  insurance  till  the  2nd  of 
December^  and  did  not  then  communicate  the  letter. 

In  another  case,  FilUs  v.  Brutton  (6),  the  policy  was  on  A  broker*B 

*  -  instractiont 

the  brig  Richardf  at  and  from  Plymouth  to  BristoL    Several  stated  that  the 
letters  passed  between  the  plaintiff  and  the  broker  who  made  t^  ga^on  the^ 
the  insurance  as  to  the  premium  at  which  the  insurance  could  ^^  ^^ 
be  made :  at  last  it  was  underwritten  four  guineas  per  cent,  represented 
The  broker's  instructions  stated  the  ship  ready  to  sail  on  the  in  nortf  when 
24th  of  December.    The  broker  represented  to  the  under*  JlJjfjS^o'n^e 
writer  that  the  ship  was  in  port,  when  in  fact  she  had  suled  ^^  ^^  ,^ 

^    ,     ^  _  ,  ThU  wag  held 

the  23rd  of  December.  to  be  a  mate- 

Lord  Mansfield  said  "  that  this  was  a  material  concealment  gentioion!^'^ 
and  misrepresentation."  The  jury,  however,  hesitated :  his 
Lordship  then  laid  down  the  following  as  general  principles : 
— **  In  all  insurances,  it  is  essential  to  the  contract  that  the 
assured  should  represent  the  true  state  of  the  ship,  to  the 
best  of  his  knowledge.  On  that  information  the  underwriters 
engage.  If  he  states  that  as  a  fact  which  he  does  not  know 
to  be  true,  but  only  believes  it,  it  is  the  same  as  a  warranty. 
He  is  bound  to  tell  the  underwriters  truth.  In  the  present 
insurance, the  only  material  point  is  thb — Had  the  ship  sailed, 
or  was  she  in  port?"  Upon  this  the  jury  found  for  the 
defendant  (c). 

And  in  a  late  case  oi  Richards  v.  Murdoch  and  Another  (d),  Evidence  of 
Lord  Tenterden  held,  that  where  a  material  part  of  a  letter  admissible  to 

(a)  1  Esp.  373.  {d)  10  B.  &  C.  527.    Bat  see  the 

(ff)  Sitt.  at  Guildhall,  after  Hil.  obsenrations  on  the  admission  of 

Term,  1782.    Park  Ins.  414.  the  evidence  in  this  case  in  Camp- 

(c)  See  Chausand  v,  Angelrstein,  bell  v.  Rickards,  5  B.  &  Ad.  847 ; 

Peake,  43.  ante,  p.  538. 
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prore  what  in  had  been  Suppressed  by  the  agent  who  nuule  the  poBcy,  eii- 

it  a  material  dence  of  underwriters  was  admissible  to  prove  thmt,  in  tfadr 

1^  fact       ^  opinion,  the  part  concealed  was  material,  and  affected  die 


risk.    The  facts  were  the  following : — A  merchant, 
at  Sidney t  shipped  goods  for  England,  on  board  the  ship 
Cumberland^  and  by  another  ship,  that  sailed  more  thaaa 
month  after  her,  wrote  to  his  agent  in  England,  and  deaind 
him,  if  he  received  that  letter  before  the  Cumberland  arrire^ 
to  wait  for  thirty  days,  in  order  to  give  every  chance  fior  her 
arrival,  and  then  make  an  insurance  on  the  goods.    The 
letter  was  received,  and  the  agent,  after  waiting  more  diai 
thirty  days,  employed  a  broker  to  make  an  insurance,  and 
handed  the  letter  to  him.    The  broker  told  the  underwriten 
when  the  Cumberland  sailed,  and  when  the  letter  ordering 
the  insurance  was  written ;  but  he  did  not  state  when  it  wii 
received,  nor  the  order  to  wait  thirty  days  afker  the  reoei|il 
of  it  before  the  insurance  was  made.     The    Cumberlud 
never    arrived.      At  the   trial.   Lord    TenUrden  admitted 
the  evidence  of  several  underwriters,  who  deposed  that,  is 
their  opinion,  the  whole  of  the  letter  ought  to  have  been 
communicated,  and  that  the  part  omitted  was  material.    The 
jury  found  for  the  defendants ;  and,  upon  a  motion  for  a  nev 
trial,  the  Court  held,  that  the  evidence  of  the  underwriten' 
opinion  was  properly  received  at  the  trial,  and  that,  without 
that  evidence,  the  jury  would  have  been  bound  to  have  found 
that  the  part  of  the  letter  not  communicated  to  the  under- 
writers was  material ;  and  that,  consequently,  the  policy  was 
void. 

There  is  a  very  recent  case  of  Mcintosh  v.  Marshall  (a). 
The  plaintiff  was  owner  of  the  ship  Elizabeth,  sailing  from 
St  John'Sf  Newfoundland^  to  Liverpool,  Dwyer  was  hb 
correspondent  there.  In  December,  1841,  the  Elizabeth  ums 
at  Si.  John's,  with  cod-oil  and  blubber  on  board,  to  the  value 
of  500L  Plaintiff  received  a  letter,  on  January  14th,  from 
Dwycr,  dated  December  24tb,  and  had  come,  by  steamer, 

(a)  Tried  by  Mr.  B.  Maule,  at      MS.  penes  me. 
Liverpool  Summer  APi»izes,  1842. 
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from  Halffax,  stating  that  the  EHiuabeth  was  to  sail  Decern" 
ber  35th,  that  the  phuDtiff  might  give  her  four  or  five  days, 
if  the  weather  was  favourable.  A  similar  letter  came  by  the 
Amelia^  which  sailed  from  St.  Johtis^  December  30th ,  for 
(^k^  and  arrived  there  January  IQth,  1842 ;  the  letter 
passed  through  the  Dublin  post-office  on  the  SOth,  and 
would  be  due  in  Liverpool  on  the  21st.  At  the  trial,  the 
letter  was  produced,  indorsed,  ''Received  the  24th  January.** 
In  it  there  was  a  direction,  "  You  can  allow  her  sixteen  to 
twenty  days.  You  can  run  a  reasonable  risk  to  save  insur- 
ance." It  appeared  the  vessel  actually  sailed  on  December 
27th :  but  of  this  it  did  not  appear  the  plaintiff  had  been 
advised  directly.  A  Mr.  Outerson  had,  however,  informed 
plaintiff,  on 'Change,  that  he  had  letters  from  his  correspon* 
dent  at  St.  John's,  down  to  the  27th,  and  he  had  heard 
nothing  of  the  Elizabeth's  sailing.  Nothing  was  done  to- 
wards insuring  till  26th  January,  1842,  when  instructions 
were  sent  to  London  'to  insure,  stating  he  had  had  advices 
from  Newfoundland  to  27th  December,  1841  ;  that  the 
Elizabeth  was  to  sail  about  the  end  of  the  month ;  that  she 
was  a  new  ship,  and  the  insurance  was  to  be  done  at  the 
lowest  rate  of  the  day.  With  these  instructions  the  agent 
went  to  LloySs,  and  saw  defendant.  In  the  course  of  his 
interview,  he  called  his  attention  to  a  St.  John's  shipping  list, 
which  professed  to  be  a  duplicate,  per  Amelia,  "  vid  Cork," 
the  original  having  been  sent  by  the  Elizabeth,  "  vid  Liver^ 
pool."  In  this  very  list  it  was  stated  that  the  Elizabeth 
sailed  on  the  27th  December,  1841 ;  but  it  did  not  appear 
that  the  defendant  noticed  this  fact. 

It  was  contended  for  the  defendant,  that  the  letters  saying 
the  Elizabeth  would  sail  about  the  25th  December  should 
have  been  communicated,  as  varying  the  risk ;  and  that  the 
statement  of  there  being  advices  to  the  27th  was  not  justified 
by  the  informant  of  Mr.  Outerson,  that  he  had  heard  of  her 
sailing.     Verdict  for  the  plaintiff  (a). 

(a)  This  case  is  not  any  where      supposed  that  no  motion  was  made 
reported,  and  therefore  it  is  to  be      to  the  Court. 
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The  pmmgx        In  the  case  of  Carter  v.  Boehm  (a)^  which  was  an  iimr- 

of  afort  abroid  ...  .  ., 

inrares  it  ance  cause  upon  a  policy,  interest  or  no  intereaty  wuioal 

f^ayewriT^  benefit  of  salvage.     The  insurance  was  made  by  the  jUa^ 
isnotiiecetMry  foj.  th^  benefit  of  his  brother,  ffovemor  Georire  Carter.  The 

to  diaclote  nii     ,  .  *',     ,  ^ 

•pecnittkmi  on  jury  found  a  Tcrdict  for  the  plaintiff;  upon  which  a  newtriii 
of mrnaH^  ^^  moved  for,  on  the  ground  that  circumstances  had  not 
been  sufficiently  disclosed.  Liord  Mansfield  rep<Mrted  Ae 
evidence  given  at  the  trial ;  by  which  it  appeared  that  it  vii 
a  policy  of  insurance  for  one  year,  namely,  firom  the  l&hd 
October,  1759,  to  the  16th  of  October,  1760,  for  the  beneCl 
of  the  governor  otFort  Marlborough,  George  Carter,  agaiMt 
the  loss  of  Fori  Marlborough,  in  the  island  of  Smmaira,  m 
the  East  Indies,  by  its  being  taken  by  a  foreign  enemy.  The 
event  happened.  The  fort  was  taken  by  Count  D'Estsi^ 
within  the  year.  The  first  witness  was  Cawthome,  the 
broker,  who  produced  the  memorandum  given  by  the  goio- 
nor's  brother  (the  plaintiff)  to  him ;  and  the  nae  made  d 
these  instructions  was,  to  show  that  the  insurance  was  made 
for  the  benefit  of  governor  Carter,  and  to  insure  him  againt 
the  taking  of  the  fort  by  a  foreign  enemy.  Both  partiet  had 
been  long  in  Chancery,  and  the  depositions  there  madeoo 
both  sides  were  read  as  evidence  upon  thb  triaL  It  vai 
objected,  on  behalf  of  the  defendant,  to  be  a  fraud,  by  coooeal* 
ment  of  circumstances  which  ought  to  have  been  disclosed; 
and  particularly  the  weakness  of  the  fort,  and  the  probabilitj 
of  its  being  attacked  by  the  French  ,*  which  concealment  wat 
offered  to  be  proved  by  two  letters.  The  first  was  a  letter 
from  the  governor  to  his  brother,  Roger  Carter,  his  trustari 
and  the  plaintiff  in  this  cause ;  the  second  was  firom  the 
governor  to  the  East  India  Company, 

The  evidence  in  reply  to  this  objection,  consisted  of  three 
depositions  in  Chancery ;  setting  forth,  that  the  governor  bad 
20,000/.  in  effects ;  and  had  only  insured  10,0002. :  and  that 
he  was  guilty  of  no  fault  in  defending  the  fort.  The  first  of 
these  depositions  was  Captain  Tryon*s,  which  proved,  that 

(a)  2  fiurr.  1905  $  1  Black.  R.  593. 
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this  was  not  a  fort  proper  or  designed  to  resist  European 
enemies ;  but  only  calculated  for  defence  against  the  natives 
of  the  island  of  Sumatra ;  that  the  governor's  office  is  not 
militaryi  but  only  mercantile :  and  that  Fart  Marlborough  is 
only  a  subordinate  factory  to  Fort  St.  George.  There  was 
no  evidence  to  the  contrary;  and  a  special  jury  found  a 
Terdict  for  the  plaintiff. 

After  argument  at  the  Bar,  upon  the  motion  for  a  new  trial, 
and  time  taken^by  the  Court  to  deliberatCi  their  unanimous 
opinion  was  delivered  by 

Lord  Mansfield — *'  This  is  a  motion  for  a  new  trial.  In 
9upport  of  it  the  counsel  for  the  defendant  contend,  that 
some  circumstances  in  the  knowledge  of  governor  Carter, 
not  having  been  mentioned  at  the  time  the  policy  was  under- 
written, amount  to  a  concealment,  which  ought,  in  law, 
to  avoid  the  policy.  The  counsel  for  the  plaintiff  insist,  that 
the  not  mentioning  these  particulars  does  not  amount  to  a 
concealment,  which  ought,  in  law,  to  avoid  the  policy;  either 
as  a  fraud,  or  as  varying  the  contract.  1st,  It  may  be  proper 
to  say  something  in  general  of  concealments  which  avoid 
a  policy.  Sndly,  To  state  particularly  the  case  now  under 
consideration.  Srdly,  To  examine  whether  the  verdict  which 
finds  this  policy  good,  although  the  particulars  objected  were 
not  mentioned,  is  well  founded. 

**  First.     Insurance  is  a  contract  upon  speculation.     The  The  under- 
special  facts,  upon  which  the  risk  is  to  be  computed,  lie  most  Je^g^^^t*** 
commonly  in  the  knowledge  of  the  insured  only.    The  under-  ®^  j**^"^^ 
writer  trusts  to  his  statement,  and  proceeds  upon  confidence,  does  not  keep 
that  he  does  not  keep  back  any  circumstances  within  his  cumstulca^* 
knowledge,  to  mislead  the  underwriter  into  a  belief  that  the  JJ^^JlJ^  jo 
circumstances  do  not  exist,  and  to  induce  him  to  estimate  the  misletd  him. 
risk,  as  if  they  did  not  exist   The  keeping  back  such  circum- 
stances is  a  fraud ;  and  therefore,  the  policy  is  void.  Although 
the  suppression  should  happen  through  mistake,  without  any 
fraudulent  intention  ;  yet  still  the  underwriter  is  deceived,  and 
the  policy  is  void :  because  the  risk  run  is  really  different 
from  the  risk  understood,  and  intended  to  be  run  at  the  time 
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of  the  agreement    The  policy  would  equally  be  Trnd  agiiiut 
the  underwriter,  if  he  concealed  anything ;  as  if  he  insured  i 
ship  on  her  voyage,  which  he  privately  knew  to  be  arrived: 
and  an  action  would  lie  to  recover  the  premium;    The  go- 
verning principle  is  applicable  to  all  contracts  and  dealingi. 
Good  faith  forbids  either   party,  by    concealing  what  he 
privately  knows,  to  draw  the  other  into  a  bargain,  from  In 
ignorance  of  that  fact,  and  his  believing  the  contrary.    But 
cither  party  may  be  innocently  silent  as  to  grounds  open  to 
both,  to  exercise  their  judgment  upon.     Aliud  est  celan; 
aUud  tacere :  neque  enim  id  est  celare  quiequid  retieeoi; 
sed  cum  quod  tu  scias,  id  ignorare,  emolumenii  tui  aptti, 
velis  eos,  quorum  intersit  id  scire,  (a)     This  definidoo  of 
concealment,  restrained  to  the  efficient  motiTes,  and  preciK 
subject  of  any  contract,  will  generally  hold  to  make  it  void,iD 
favour  of  the  party  misled  by  his  ignorance  of  the  thing  eoi- 
Tbe  anured      ccaled.  There  are  many  matters,  as  to  which  the  insured  maj 
tiw^whatale     ^  innocently  silent ;  he  need  not  mention  what  the  under- 
k"^*^^     writer  knows,  scientia  utrinque  par  pares  caniraAeniesfadL 
ho  takoi  upon    An  underwriter  cannot  insist  that  the  policy  is  void,  becaas 
knowlodffc  of :    ^hc  insured  did  not  tell  him  what  he  actually  knew,  what  wij 
waWMbeT        soever  he  came  to  the  knowledge.  The  insured  need  not  men- 
told,  tion  what  the  underwriter  ought  to  know;  what  he  takes  opoo 

himself  the  knowledge  of;  or  what  he  waives  being  infbnsed 

of.    The  underwriter  need  not  be  told  what  lessens  the  till 

agreed,  and  understood  to  be  run  by  the  express  terms  of  the 

policy.     He  need  not  be  told  general  topics  of  speculadoo: 

as  for  instance,  the  undemi'riter  is  bound  to  know  every 

*^  '*'^^h«md  ^"*®  which  may  occasion  natural  perils,  as  the  difficulty  of 

to  take  notice    the  voyage,  the  kind  of  seasons,  the  probability  of  lightning, 

politicia  perils,  hurricanes,  and  earthquakes.     He  is  bound  to  know  evei; 

cause  which  may  occasion  political  perils,  irom  the  rupture  of 

states,  from  war,  and  the  various  operations  of  war.     He  is 

bound  to  know  the  probability  of  safety,  from  the  continuaooe 

and  return  of  peace,   from  the  imbecility  of  the  enemy, 

through  the  weakness  of  their  councils,  or  their  want  of 

(o)  Cicero  de  Offiiciis,  lib.  3,  c.  12, 13 ;  see  ante,  p.  577* 
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strength."  If  an  underwriter  insure  private  ships  of  war,  by 
sea)  and  on  shore  from  ports  to  ports,  and  from  places  to 
places,  any  where,  he  need  not  be  told  the  secret  enterprises 
upon  which  they  are  destined,  because  he  knows  some  expe- 
dition must  be  in  view :  and  from  the  nature  of  his  contract, 
he  waives  the  information,  without  being  told.  If  he  insure 
for  three  years,  he  need  not  be  told  any  circumstance  to  shew 
it  may  be  over  in  two ;  or,  if  he  insure  a  voyage  with  liberty 
of  deviation,  he  need  not  be  told  what  tends  to  shew  there 
will  be  no  deviation.  Men  argue  differently,  from  natural 
phenomena,  and  political  appearances;  they  have  different 
capacities,  different  degrees  of  knowledge,  and  different  intel- 
ligence. But  the  means  of  information  and  judging  are  open 
to  both  :  each  professes  to  act  from  his  own  skill  and  sagacity, 
and  therefore  neither  need  to  communicate  to  the  other. 
The  reason  of  the  rule,  which  obliges  the  parties  to  disclose, 
is  to  prevent  fraud,  and  encourage  good  faith,  it  is  adapted 
to  such  facts  as  vary  the  nature  of  the  contract,  which  one 
privately  knows,  and  the  other  is  ignorant  of,  and  has  no 
reason  to  suspect.  The  question,  therefore,  must  always  be, 
'*  whether  there  was,  under  all  the  circumstances,  at  the  time 
the  policy  was  underwritten,  a  fair  statement,  or  a  conceal- 
ment :  fraudulent,  if  designed,  or,  though  not  designed,  vary- 
ing materially  the  object  of  the  policy,  and  changing  the  risk 
understood  to  be  run.*'  (a) 

**  Sndly.  This  brings  me,  in  the  second  place,  to  state  the 
case  now  under  consideration.  The  policy  is  against  the  loss 
of  Fart  Marlborough,  from  being  destroyed  by,  taken  by,  or 


(a)  Within  this  principle  Lord 
Ellenborough  was  of  opinion,  that 
it  was  not  necessary,  where  an  in- 
tnrance  was  made  on  the  home- 
ward voyage,  to  communicate  a 
letter  from  the  captain,  stating  the 
damages  he  had  encountered  on 
the  outward  voyage,  and  describing 
the  ship  as  being  then  unseaworthy, 
and  standing  in  need  of  a  great 
many  repairs,  as  governing  the  time 


when  the  ship  would  be  able  to 
sail ;  for  if  this  were  so,  said  his 
Lordship,  it  would  be  necessary  in 
all  cases  to  inform  the  underwriters 
when  any  repairs  are  wanting : 
Beckwith  v.  Sydebotham,  1  Camp. 
116.  And  see  also,  on/e,  p.  133,  the 
case  of  Shoolbred  v,  Nutt,  and  of 
Hayward  o.  Rogers,  emte,  p.  1 34,  and 
Long  V.  Duff,  2  Bos.  &  Pull.  209. 
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surrendered  unto  any  European  enemy,  between  the  16th  of 
October,  1759,  and  the  16th  of  October,  1760.     The  undo- 
writer  knew  at  the  time  that  the  policy  was  to  indemnify,  to 
that  amount,  Greorge  Carter,  the  governor  of  Fort  Mad- 
borough,  in  case  the  event  insured  against  should  happoL 
The  governor's  instructions  for  the  insurance,  bearing  date 
at  Fort  Marlborough,  the  22nd  o(  September,  1759,  wereliid 
before  the  underwriter.     Two  actions  upon  this  policy  weit 
tried  before  me  in  the  year  1762.    The  defendants  thenkoev 
of  a  letter  written  to  the  E(ut  India  Company,  which  the 
company  offered  to  put  into  my  hands,  but  would  not  delim 
it  to  the  parties,  because  it  contained  some  matters  whiek 
they  did  not  think  proper  to  be  made  public     An  objcdioi 
occurred  to  me  at  the  trial,  whether  a  policy  against  the  los 
of  Fort  Marlborough,  for  the  benefit  of  the  governor,  wai 
good,  upon  the  principle  which  does  not  allow  a  sailor  to 
insure  his  wages.     But  considering  that  this  place,  thoogk 
called  a  fort,  was  really  but  a  factory,  or  settlement  for  trader 
and  that  he,  though  called  a  governor,  was  really  but  a  ma* 
chant,  considering,  too,  that  the  law  allows  a  Captain  of  a  lUp 
to  insure  goods  which  he  has  on  board,  or  his  share  io  the 
ship,  if  he  be  a  part-owner ;  and  the  captain  of  a  privateer, 
if  he  be  a  part-owner,  to  insure  his  share :  considering  akiH 
that  the  objection  could  not,  upon  any  ground  of  justice,  be 
made  by  the  underwriter,  who  knew  him  to  be  governor  at 
the  time  he  took  the  premium  ;  and,  as  with  regard  to  priv 
ciples  of  public  convenience,  the  case  so  seldom  happens,  (I 
never  saw  one  before,)  any  danger  from  the  example  is  Gtde 
to  be  apprehended  t  I  did  not  think  myself  warranted,  upon 
that  point,  to  nonsuit  the  plaintiff*;  especially  as  the  objeetioii 
did  not  come  from  the  Bar.    Though  this  point  was  nen- 
tioned  at  the  last  trial,  it  was  not  insisted  upon ;  nor  has  it 
been  seriously  argued,  upon  this  motion,  as  sufficient  alone  to 
vacate  the  policy ;  and  if  it  had,  we  are  all  of  opinion  that 
we  are  not  warranted  to  say  that  it  is  void  upon  this  account 
Upon  the  plaintiff*'s  obtaining  the  two  former  verdicts,  the 
underwriters  went  into  a  Court  of  Equity,  where  they  htfe 
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had  an  opportunity  to  sift  everything  to  the  bottom,  to  get 
every  discovery  from  the  governor  and  his  brother,  and  to 
examine  any  witnesses  that  were  upon  the  spot.  At  last, 
after  the  fullest  investigation  of  every  kind,  the  present  action 
came  on  to  be  tried  at  the  sittings  after  last  Term*  The 
plaintiff  proved  without  contradiction,  that  the  place  called 
Bencoolen  or  Fort  Marlborough^  is  a  factory  or  settlement, 
but  no  military  fort  or  fortress ;  that  it  was  not  established 
for  a  place  of  arms  or  defence  against  the  attacks  of  an 
European  enemy,  but  merely  for  the  purpose  of  trade,  and 
of  defence  against  the  natives ;  that  the  fort  was  only  intended 
and  built  to  keep  off  the  country  blacks ;  that  the  only  secu* 
rity  to  European  ships  of  war  consisted  in  the  difficulty  of  the 
entrance  and  navigation  of  the  river,  for  want  of  proper  pilots, 
that  the  general  state  and  condition  of  the  said  fort,  and  of 
the  strength  thereof,  were  in  general  well  known  by  most 
persons  conversant  or  acquainted  with  Indian  affairs,  of  the 
state  of  the  Company's  factories  or  settlements ;  and  could  not 
keep  secret  or  concealed  from  persons  who  should  endeavour, 
by  proper  inqdiry,  to  inform  themselves ;  that  there  were  no 
apprehensions  or  intelligence  of  any  attack  by  the  French  f 
until  they  attacked  Nattal,  in  February ,  1760 ;  that  on  the 
8th  o{  February  f  1760,  there  was  no  suspicion  of  any  design 
by  the  French  ;  that  the  governor  at  that  time  bought  of  the 
witness  goods  to  the  value  of  4,000/.,  and  had  goods  to  the 
value  of  above  30,000/.,  and  then  dealt  for  50,000/.  and 
upwards;  that  on  the  1st  of  Aprils  1760,  the  fort  was  attacked 
by  a  French  man-of-war  of  sixty-four  guns,  and  a  frigate  of 
twenty  guns,  under  the  Compte  D'Estaigne,  brought  in  by 
Dutch  pilots,  was  unavoidably  taken,  and  afterwards  deli- 
vered to  the  Dutch,  the  prisoners  being  sent  to  Batavia. 
On  the  part  of  the  defendant,  after  all  the  opportunities  of 
inquiry,  no  evidence  was  offered  that  the  French  ever  had 
any  design  upon  Fort  Marlborough  before  the  end  of  March, 
1760,  or  that  there  was  the  least  intelligence  or  alarm  that 
they  might  make  the  attempt  till  the  taking  of  Natial,  in  the 
year  1760.    They  did  not  offer  to  disprove  the  evidence  that 
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the  governor  had  acted,  as  in  full  security,  long  after  the 
month  of  September^  1759,  and  had  turned  his  money  into 
goods  so  late  as  the  8th  of  February ^  1760.  There  was  no 
attempt  to  shew  that  he  had  not  lost  by  the  capture  foy 
considerably  beyond  the  value  of  his  insurance*  But  die 
defendant  relied  upon  a  letter  written  to  the  East  ImSm 
Company,  bearing  date  the  16th  of  September^  1759,  which 
was  sent  to  England  by  the  PUt^  Captain  WilsoMf  who 
arrived  in  May^  1760,  together  with  the  instructions  fin 
insuring,  and  also  a  letter  bearing  date  the  2Snd  of  SepUm' 
ber,  1759,  sent  to  the  plaintiff  by  the  same  conveyance,  and 
at  the  same  time  (which  letters  his  Lordship  repeated.)  They 
relied,  too,  upon  the  cross-examination  of  the  broker  who 
negotiated  the  policy,  that,  in  his  opinion,  these  letters  ought 
to  have  been  produced,  or  the  contents  disclosed :  and  that 
if  they  had,  the  policy  would  not  have  been  underwrittOL 
The  defendant's  counsel  contended  at  the  trial,  as  they  have 
done  upon  this  motion,  that  the  policy  was  void :  1st,  Became 
the  state  and  condition  of  the  fort  mentioned  in  the  governor*! 
letter  to  the  East  India  Company  was  not  disclosed.  Sndlj, 
Because  he  did  not  disclose  that  the  French,  not  being  in  a 
condition  to  relieve  their  friends  upon  the  coast,  were  moit 
likely  to  make  an  attack  upon  this  settlement,  rather  than 
remain  idle.  Srdly,  That  he  had  not  disclosed  his  havmg 
received  a  letter  of  the  4th  of  February,  1759,  from  whidiii 
seemed  that  the  French  had  a  design  to  take  this  settlement 
by  surprise  the  year  before.  They  also  contended,  that  die 
opinion  of  the  broker  was  almost  decisive.  The  whole  wai 
laid  before  the  jury,  who  found  for  the  plaintiff. 

**  Thirdly.  It  remains  to  consider  these  objections,  and  to 
examine  whether  this  verdict  is  well  founded.  To  this  pur- 
pose, it  is  necessary  to  consider  the  nature  of  the  contract  at 
the  time  it  was  made.  The  policy  was  signed  in  May,  176(1 
The  contingency  was,  whether  Fori  Marlborough  was  or 
would  be  taken,  by  an  European  enemy,  between  October, 
1759,  and  October,  1760.  The  computation  of  the  risk 
depended  upon  the  chance,  whether  any  European  power 
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would  attack  the  place  by  sea.  If  they  did,  it  was  incapable 
of  resistance.  The  underwriter  at  London,  in  May,  1760, 
Gould  judge  much  better  of  the  probability  of  the  contingency 
than  Governor  Carter  could  at  Fort  Marlborough  in  Sep^ 
tember,  1759.  He  knew  the  success  of  the  operations  of  the 
war  in  Europe  :  he  knew  what  naval  force  the  English  and 
French  had  sent  to  the  East  Indies.  He  knew,  from  a  com- 
parison of  that  force,  whether  the  sea  was  open  to  any  such 
attempt  by  the  French.  He  knew,  or  might  know,  every 
thing  which  was  known  at  Fori  Marlborough  in  September,  « 

1759,  of  the  general  state  of  affairs  in  the  East  Indies,  or  the 
particular  condition  of  Fort  Marlborough,  by  the  ship  which 
brought  the  order  for  the  insurance.  He  knew  that  ship 
must  have  brought  many  letters  to  the  East  India  Cpmpany, 
and  particularly  from  the  governor.  He  knew  what  proba- 
bility there  was  of  the  Dutch  committing,  or  having  com- 
mitted, hostilities.  Under  these  circumstances,  and  with  this 
knowledge,  he  insures  against  the  general  contingency  of  the 
place  being  attacked  by  an  European  power.  If  there  had 
been  any  design  on  foot,  or  enterprise  begun  in  September, 
1759,  to  the  knowledge  of  the  governor,  it  would  have  varied 
the  risk  understood  by  the  underwriter,  on  account  of  his 
not  being  told  of  a  particular  design  or  attack  then  subsist- 
ing ;  and  he  estimated  the  risk  upon  the  foot  of  an  uncertain 
operation,  which  might  or  might  not  be  attempted.  But  the 
governor  had  no  notice  of  any  design  subsisting  in  September, 
nS9.  There  was  no  such  design  in  fact:  the  attempt  was 
made  without  premeditation,  from  the  sudden  opportunity  of 
a  favourable  occasion,  by  the  connivance  and  assistance  of 
the  Dutch,  which  tempted  Compte  D*Estaigne  to  break  his 
parole.  These  being  the  circumstances  under  which  the 
contract  was  entered  into,  we  shall  be  better  able  to  judge 
of  the  objections  upon  the  foot  of  concealments.  The  first 
concealment  is,  that  he  did  not  disclose  the  condition  of  the 
place.  The  underwriter  knew  the  insurance  was  for  the 
governor.  He  knew  the  governor  must  be  acquainted  with 
the  state  of  the  place.     He  knew  the  governor  could  not  dis* 

Q  Q 
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close  it,  consistently  with  his  duty.    He  knew  the  govenwr, 
by  insuring,  apprehended,  at  least,  the  possibility  of  anatta^ 
With  this  knowledge,  without  asking  a  question,  he  undo^ 
wrote  (a).     By  so  doing,  he  took  the  knowledge  of  the  stale 
of  the  place  upon  himself.     It  was  a  matter,  as  to  which  be 
might  be  informed  various  ways :  it  was  not  a  matter  widui 
^he  private  knowledge  of  the  governor  only.     But  not  to 
rely  upon  that,  the  utmost  which  can  be  contended  is,  thit 
the  underwriter  trusted  to  the  fort  being  in  the  <K>nditioD  ii 
which  it  ought  to  be:  in  like  manner  as  it  is  taken  ibr 
granted,  that  a  ship  insured  is  sea-worthy.     What  is  ihtf 
condition  ?    All  the  witnesses  agree,   that  it  was  only  to 
resist  the  natives,  and  not  an  European  force.     The  policj 
insures  gainst  a  total  loss,  taking  for  granted,  that  if  tk 
place  was  attacked,  it  would  be  lost.     The  contbgeoej, 
therefore,  which  the  underwriter  has  insured  against,  n^ 
whether  the  place  would  be  attacked  by  an  Europeam  foicei 
and  not  whether  it  would  be  able  to  resist  such  an  attad,  if 
the  ships  could  get  up  the  river.     It  was  particularly  left  to 
the  jury  to  consider,  whether  this  was  the  contingency  in  the 
contemplation  of  the  parties :  they  have  found  that  it  vH. 
And  we  are  all  of  opinion,  that  in  this  respect  their  eon- 
elusion  is  agreeable  to  the  evidence.    The  state  and  conditioi 
of  the  place  were  material  in  this  view  only>  in  case  of  akni 
attack  by  the  natives. 

**  The  second  concealment  is,  his  not  having  diftflft**^ 
*  that,  from  the  French  not  being  able  to  relieve  their  fiiendi 
upon  the  coast,  they  might  make  them  a  visit.  This  ii 
no  part  of  the  fact  of  the  case ;  it  is  mere  speculation  of  the 
governor,  from  the  general  state  of  the  war.  The  oonjectoif 
was  dictated  to  him  from  his  fears.  It  is  a  bold  attempt  ibr 
the  conquered  to  attack  the  conqueror  in  his  own  domioioab 
The  practicability  of  it,  in  this  case,  depended  upon  the 
EngUih  naval  forces  in  those  seas,  of  which  the  underwiiter 
could  better  judge  at  London,  in  May,  1760,  than  tbe  governor 

(a)  See  Aceord.  Vallance  o.  Dewar,  1  Gamp.  M>3.    Jmi9,  p.  sol 
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could  at  Fort  Marlborough^  in  September ^  1759.  The  third 
concealment  is,  that  he  did  not  disclose  the  letter  from 
Mr.  Winch  of  the  4th  of  February^  1759,  mentioning  the 
design  of  the  French  the  year  before.  What  that  letter  was; 
how  he  mentioned  the  design;  or  upon  what  authority  he 
mentioned  it;  or  by  whom  the  design  was  supposed  to  be 
imagined,  does  not  appear.  The  defendant  has  had  every 
opportunity  of  discovery ;  and  nothing  has  come  out  upon  it, 
as  to  this  letter,  which  he  thinks  makes  for  his  purpose.  The 
plaintiff  offered  to  read  the  account  Winch  wrote  the  EcLst 
India  Company,  which  was  objected  to;  and  therefore,  it  was 
not  read.  The  nature  of  that  intelligence,  therefore,  is  very 
doubtful.  But  taking  it  in  the  strongest  light,  it  is  the  report 
of  a  design  to  surprise  the  year  before ;  but  then  dropped. 
This  is  a  topic  of  mere  general  speculation,  which  made 
no  part  of  the  fact  of  the  case  upon  which  the  insurance  was 
Co  be  made.  It  was  said,  if  a  man  insured  a  ship,  knowing 
that  two  privateers  were  lying  in  her  way,  without  mentioning 
that  circumstance,  it  would  be  a  fraud.  I  agree  to  it.  But 
if  he  knew  that  two  privateers  had  been  there  the  year 
before,  it  would  be  no  fraud,  not  to  mention  that  circum- 
stance :  because  it  does  not  follow  that  they  will  cruise  this 
year,  at  the  same  time,  in  the  same  place ;  or  that  they  are  in 
a  condition  to  do  it.  If  the  circumstance  of  this  design  laid 
aside  had  been  mentioned,  it  would  have  tended  rather 
to  lessen  the  risk,  than  increase  it ;  for  the  design  of  a 
surprise,  which  has  transpired,  and  been  laid  aside,  is  less* 
likely  to  be  taken  up  again ;  especially  by  a  vanquished 
enemy.  The  jury  considered  the  nature  of  the  governor's 
silence  as  to  these  particulars ;  they  thought  it  innocent, 
and  that  the  omission  to  mention  them  did  not  vary  the 
contract.  And  we  are  all  of  opinion,  that,  in  this  respect, 
they  judged  extremely  right.  There  is  a  silence,  not  objected 
to  at  the  trial,  nor  upon  this  motion ;  which  might,  with  as 
much  reason,  have  been  objected  to,  as  the  two  last  omissions; 
rather  more.  It  appears  by  the  governor's  letter  to  the  plain- 
tiff*, that  he  was  principally  apprehensive  of  a  Dutch  war.  He 

Q  q2 
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certainly  had,  what  he  thoughti  good  grounds  for  this  appre- 
hension.    Compte  D*Estaigne  being  piloted  by  the  Dmtck, 
delivering  the  fort  to  the  Dutch,  and  sending  the  prisoners  to 
Batavia,  is  a  confirmation  of  those  grounds.     Probablj  the 
loss  of  the  place  was  owing  to  the  Dutch.     The  French  couU 
not  have  got  up  the  river  without  Dutch  pilots ;  and  it  is 
plain  the  whole  was  concerted  with  them*     And  yet,  at  the 
time  of  underwriting  the  policy,  there   was   no  intimatioo 
about   the  Dutch.      The   reason   why    the    counsel  btTe 
not  objected  to  his  not  disclosing  the  grounds  of  this  ap- 
prehension is«  because  it  must  have  arisen   from  politicil 
speculation  and  general  intelligence:  therefore,  they  agree, 
it  is  not   accessary  to   communicate   such    things  to  tbe 
underwriter. 
The  opinkm  of      "  Lastly.     Great  stress  was  laid  upon  the  opinion  of  the 
naderwriten      broken     But  we  all  think  the  jury  ought  not  to  pay  tbe  least 
w^VmtMmdt  '^g***^  to  it :  it  is  mere  opinion,  which  b  not  evidence :  it  ii 
F^^n         opinion  after  an  event :  it  is  opinion  without  the  least  foaoda- 
tion:  but  they    tion  from  any  previous  precedent  or  usage:  it  is  an  opinioOt 
^ed  as  to  the    which,  if  rightly  formed,  could  only  be  drawn  from  the  same 
r£rt*oo which  Premises,  from  which  the  Court  and  jury  were  to  detenmne 
the  jnry  are  to    the  cause :  and  therefore,  it  is  improper  and  irrelevant  in  tbe 

B\wc  theip  

verdict  mouth  of  a  witness,  (a)     There  is  no  imputation  upon  tbe 

governor,  as  to  any  intention  of  fraud.  By  the  same  convcj- 
ance,  which  brought  his  orders  to  insure,  he  wrote  to  tbe 
company  every  thing  which  he  knew  or  suspected:  he  denied 


(a)  See  the  case  of  Campbell  v. 
Rickards,  6  B.  &  Ad.  846,  ante,  p. 
538.  And  in  Durrello.Bedesly,  Holt, 
286,  C.  J.  Gibbs  says,  *'  The  opi- 
nion of  underwriters  on  the  mate- 
riality of  facts  and  the  effect  they 
would  have  had  upon  the  premium, 
is  not  admissible  in  evidence.  Lord 
Mansfield  and  Lord  Kenyon  dis- 
countenanced this  evidence  of  opi- 
nion ;  and  I  think  it  ought  not  to 
be  received.  It  is  the  province  of 
a  jury  and  not  of  individual  under* 


writers  to  decide  what  &cts  ovi^ 
to  be  commiinicated.  It  is  not  t 
question  of  ectence,  in  whi^  9^^ 
entific  men  will  mostly  think  alfln^ 
but  a  question  of  opinion,  liabk  tD 
be  fi^ovemed  by  fitncy  and  in  wkiek 
the  diversity  might  be  epdbM. 
Such  evidence  leads  to  nothiaf 
satisfactory,  and  ought  on  tbit 
ground  to  be  rejected*  Bat  m> 
Chapman  o.  Walton,  10  Bing.  57* 
and  Rickards  v,  Murdoek.  10  B.  t 
C.  527>  mte,  p.  539. 
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nothing  to  be  kept  a  secret,  which  he  wrote  either  to  them 
or  his  brother.  His  subsequent  conduct,  down  to  the  8th  of 
February,  1760|  shewed  that  he  thought  the  danger  very  im- 
probable. The  reason  of  the  rule  against  concealment  is,  to 
prevent  fraud  and  encourage  good  faith.  If  the  defendant's 
objections  were  to  prevail  in  the  present  instance,  the  rule 
would  be  turned  into  an  instrument  of  fraud.  The  under- 
writer here,  knowing  the  governor  to  be  acquainted  with  the 
state  of  the  place;  knowing  that  he  apprehended  danger,  and 
must  have  some  ground  for  his  apprehension ;  being  told  no- 
thing of  either,  signed  this  policy  without  asking  a  question. 
If  the  objection, '  that  he  was  not  told,*  is  suflScient  to  vacate 
it,  he  took  the  premium,  knowing  the  policy  to  be  void, 
in  order  to  gain,  if  the  alternative  turned  out  one  way ;  and 
to  make  no  satisfaction,  if  it  turned  out  the  other :  he  drew 
the  governor  into  a  false  confidence,  that  if  the  worst  should 
happen,  he  had  provided  against  total  ruin ;  knowing  at  the 
same  time,  that  the  indemnity  to  which  the  governor  trusted, 
was  void.  There  was  not  a  word  said  to  him  of  the  affairs  of 
India,  or  the  state  of  war  there,  or  the  condition  of  Fort 
Marlborough  (a).  If  he  thought  that  omission  an  objection 
at  the  time,  he  ought  not  to  have  signed  the  policy,  with  a 
secret  reserve  in  his  own  mind  to  make  it  void:  if  he  dispensed 
with  the  information,  and  did  not  think  this  silence  an  objec- 
tion then,  he  cannot  take  it  up  now,  after  the  event.  What 
has  been  often  said  of  the  Statute  of  Frauds  may,  with  more 
propriety,  he  applied  to  every  rule  of  law,  drawn  from  princi- 
ples of  natural  equity,  to  prevent  fraud,  *  that  it  should  never 
be  so  turned,  construed,  or  used,  as  to  protect,  or  be  a  means 
of  fraud.'  After  the  fullest  deliberation,  we  are  all  clear  that 
the  verdict  is  well  founded ;  and  that  there  ought  not  to  be  a 
new  trial :  consequently,  that  the  rule  obtained  for  that  pur- 
pose ought  to  be  discharged." 

In  the  case  of  Planche  and  Another  v.  Fletcher  (b)  the  A  sbm  bsured 

from  LiOncioii 

plaintiffs,  Planche  and  Jaquery,  merchants  in  London,  insured  to  Nanu,  with 
(a)  Freeland  v.  Glover,  7  East,  457.  (6)  Doug.  251. 


598  Of  Fraud  in  Policies.  [part  il 

libertj  to  touch  goods  ''on  board  tlie  Swedish  ship  called  ihe  Mary  Magda^ 

clean  out  for  Icna^  lost  or  not  lost,  at  and  from  London  and  RamsgaU  to 

^t^means  to  ^antSy  with  liberty  to  call  at  Ostend,  being  a  general  ship  in 

frJIr  with  ^^^  P^*"^  °^  London  for  Naniz.*"    There  was  a  declaratioa  ia 

billi  of  lading  the  policy ,  "  that  the  insurance  was  made  on  account  of  cn<- 

be  made  at  tain  persons,  carrying  on  trade  under  the  name  and  firm  of 

SemwdikLd  ^'^^^^^  ^^  Duplessis,  Monsieur  Lasiau  le  Jeune^  GiUmme 

been  shipped  Albert,  et  Potier  de  la  Gueule.*"    The  defendant  underwrote 

there  la  order  , 

to  be  able  to  the  policy  for  SOOLf  at  three  gumeas  per  cent.     The  ships 

foo^into^  clearances  from  the  custom-house  in  London,  and  her  other 

Ortend  duUes  P^P^^'^j  were  all  made  out  for  Ostend  only,  but  the  ship  and 


and  alio  to  save  goods  were  intended  to  go  directly  from  London  to  NomIz, 
duties  ffoing  without  going  to  Ostend.  Bills  of  lading,  in  the  JFVndk 
Thu^^  language,  dated  the  18th  of  Jirfy,  1778,  were  signed  by  the 
constant  prac-    captain  in  London,  but  purported  to  be  made  at  Ostend,  and 

ticc,  known  to         "^  .  i 

all  in  the  trade  that  the  goods  were  shipped  there,  to  be  delirered  at  3/aji/:. 
upon  the  '^^^  policy  was  subscribed  by  the  defendant  on  the  7th  d 

underwriters.  July^  and  the  lading  was  taken  in  between  the  24th  of  Ji/y 
and  the  17th  of  August.  The  proclamation  for  maldng 
reprisals  on  French  ships  bore  date  the  29th,  and  appeared 
in  the  Gazette,  on  the  31st  oi  July.  Two  underwriters  had 
signed  the  policy  after  the  proclamation,  at  the  same  premium 
of  three  guineas:  one  on  the  31st  o(  July,  and  the  other  oa 
the  7th  of  August.  The  ship  sailed  on  the  24th  of  Augud, 
and  was  taken  by  a  king's  cutter,  on  her  way  to  Nantx.  After 
her  departure  from  Gravesend,  the  captain  threw  overboard 
all  the  papers  which  he  had  received  from  the  custom-house 
at  London.  Tliey  had  been  obliterated  by  the  custom-house 
officers  at  Gravesend,  and  were  no  longer  of  any  use.  Tbe 
ship  was  released  by  the  Admiralty,  but  the  goods  were  con- 
demned. The  plaintiffs  had  no  connection  or  share  in  tbe 
ship.  Such  were  the  material  facts  in  this  case,  as  they  were 
stated  by  Lord  Mansfield  in  his  report,  upon  a  rule  to  shov 
cause  why  there  should  not  be  a  new  trial.  The  cause  had 
been  tried  at  the  last  sittings  at  Guildhall,  and  a  verdict 
found  for  the  plaintiffs.  The  grounds  for  the  application  for 
a  new  trial  were  two—  1st,  That  there  was  a  fraud  on  tbe 
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underwriters,  the  ship  having  been  cleared  out  for  Ostend, 
and  yet  never  having  been  designed  for  that  place.  2ndly, 
That  as  hostilities  were  declared  after  the  policy  was  signed, 
and  before  the  ship  sailed,  the  defendant  ought  to  have  had 
notice,  that  he  might  have  exercised  his  discretion,  whether 
he  would  choose  for  a  peace-premium  to  run  the  risk  of  cap- 
ture. Beside  the  facts  above-mentioned,  his  Lordship  stated, 
that  the  plaintiff  had  produced  evidence  to  show,  that  all 
ships  going  with  goods  of  British  manufacture  to  FrancCf 
clear  out  for  Osiendf  without  meaning  to  go  thither ;  and  that 
this  is  universally  understood  by  persons  concerned  in  that 
branch  of  commerce.  The  reasons  suggested  for  clearing  out 
for  Osiendf  and  afterwards  making  bills  of  lading  as  from 
that  place,  were,  that  the  light-house  duties  are  saved,  which 
are  payable  when  the  voyage  is  known  to  be  directly  down 
the  channel ;  and  that  the  French  duties  are  less  upon  goods 
from  Ostend  than  from  England. 

Lord  Mansfield. — ''  This  verdict  is  impeached  upon  two 
grounds — 1st,  It  is  said  there  was  a  fraud  on  the  under- 
writers in  clearing  out  the  ship  for  Osiendf  when  she  was 
never  intended  to  go  thither.  But  I  think  there  was  no  fraud 
on  them — perhaps  not  on  any  body.  What  had  been  prac- 
tised in  this  case  was  proved  to  be  the  constant  course  of  the 
trade,  and  notoriously  so  to  every  body.  The  reason  for  clear- 
ing for  Osiendf  and  signing  bills  of  lading  a;i  from  thence, 
did  not  fully  appear ;  but  it  was  guessed  at  The  Fermiers 
Generaux  have  the  management  of  the  taxes  in  France.  As 
we  have  laid  a  large  duty  on  French  goods,  the  French  may 
have  done  the  same  on  ours :  and  it  may  be  the  interest  of 
the  farmers  to  connive  at  the  importation  of  English  com- 
modities and  take  Osiend  duties,  rather  than  stop  the  trade, 
by  exacting  a  tax  which  amounts  to  a  prohibition.  But,  at 
any  rate,  this  was  no  fraud  in  this  country.  One  nation  docs 
not  take  notice  of  the  revenue  laws  of  another.  With  regard 
to  the  evasion  of  the  light-house  duties,  the  ship  was  not 
liable  to  confiscation  on  that  account,  ^ndly.  The  second 
objection  is,  that  the  policy  was  made  before,  and  the  ship 
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sailed  after,  the  proclamation  for  reprisals.     But  every  mn 

in  England  and  France ^  on  the  17th  of  July ^  expected  the 

immediate  commencement  of  a  war.     I  will  not  say  it  wu 

actually  commenced,  but  the  ambassadors  of  both  countria 

were  recalled;  the  Pallas  and  Licome  were  taken;  the  fleeH 

were  at  sea ;  and,  as  it  appeared  afterwards,  were  waiting  for 

each  other  to  fight.     It  does  not  appear  that  the  goods  woe 

French  property;  an  Englishman  might  be  sending  his  goods 

to  France  in  a  neutral  ship.     But  it  is  indifierent  whedtsr 

they  were  English  or  French.    The  risk  insured  extends  to 

all  captures,  and  as  two  other  underwriters  signed  at  the 

same  premium  after  the  proclamation,  it  appears  that  the 

war-risk  was  in  view  when  the  defendant  signed.     Shall  be 

avail  himself  of  an  event  which  increases  the  risk,  but  whidi 

he  had  in  contemplation  when  he  underwrote  the  policy! 

I  am  of  opinion  that  there  should  not  be  a  new  trial."    The 

three  other  Judges  concurred,  and  the  rule  was  discharged. 

Where  by  an         So  the  Court  have  held,  in  Atkinson  v.  Abbott  (a),  that, 

thcciearingxmt  ^^^^^^  ^^^  object  of  the  insurance  was  found  by  the  jury  to 

^T\l^^  ^^^    ^^  meritorious,  the  policy  was  good,  although,  in  consequence 

was  prohibited,  of  expected  hostilities  with  Denmark^  an  order  of  the  King 

clearance  was     ^^  Council  had  issued,  prohibiting  the  clearing  out  of  anj 

OTit7or'a  ^^  British  ship  to  a  Danish  port,  and  a  clearance  was  conse- 

neutral  port,      quently  taken  ont  for  a  neutral  port  in  the  neighbourhood, 

object,  and  not  the  adventure  being    legal,   namely,  to  supply  the  BritUh 

Sbe^j^ctof      ^^^^  ^^^^  provisions,  and  not  contravening  the  spirit  of  the 

the  order  m       order  in  council,  which  issued  as  a  precautionary  measure  to 

was  held  not  to  prevent  the  vessels  of  this  country  from  being  detained  in 

policy.  Danish  ports  in  the  event  of  hostilities.    The  false  clearance, 

too,  was  strongly  urged  as  an  objection  to  the  policy;  but 

Lord  EUenborough  and  Mr.  Justice  Le  Blattc  both  declared 

that  the  mere  circumstance  of  taking  a  clearance  to  a  place 

where  a  ship  does  not  intend  to  go,  does  not  make  the  voyage 

illegal,  so  as  to  vacate  the  policy.     The  statute  of  13  &  14 

Charles  2,  c«  11,  s.  3,  imposes  a  penalty  of  lOOL  for  taking 

(a)  11  East,  135. 
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out  a  false  clearance,  but  does  not  render  the  voyage  illegal. 
Tliat  was  determined,  said  Lord  EUenboraugh,  in  Planche 
V.  Fletcher^  though  the  statute  was  not  referred  to. 

A  similar  decision  was  made  in  the  case  of  Meyne  v.  Th«  insured  is 
Walter  (a).    It  was  an  action  on  a  policy  of  insurance  on  a  disclose  a 
Portuguese  ship,  at  and  from  Madeira,  to  her  port  of  dis-  ^^^^ 
charge  in  Jamaica,  with  liberty  to  touch  at  the  Leeward  by  a  foreign 

,      ordinance  of 

Islands.  The  defendant  underwrote  150/.  upon  it ;  the  ship  which  bo  was 
was  captured  by  a  French  privateer,  and  condemned  in  the  '*^'*°'*""^' 
Court  of  Admiralty  in  France,  on  the  ground  of  having  an 
English  supercargo  on  board.  The  action  was  brought  to 
recover  this  loss  from  the  underwriter,  who  refused  to  pay, 
alleging  that  the  plaintiff  should  have  disclosed  to  him  that 
the  supercargo  was  English.  At  the  trial,  a  verdict  was 
given  for  the  plaintiff,  upon  a  case  reserved  for  the  opinion 
of  the  Court,  and  containing,  in  substance,  the  facts  just 
stated. 

For  the  defendant  it  was  insisted,  upon  the  argument,  that 
the  agent  for  the  insured  ought  to  have  disclosed  this  fact ; 
and  that  it  was  the  more  material  in  this  case  because  during 
the  present  war  an  ordinance  passed  in  France,  similar  to  one 
made  in  the  last  war,  in  1756,  which  declares  that  no  Dutch 
ship  shall  be  allowed  to  take  on  board  a  supercargo  belong- 
ing to  any  nation  at  enmity  with  the  Court  of  France  ;  and 
that  if  any  ship,  having  such  a  supercargo,  be  taken,  it  shall 
be  condemned  as  lawful  prize. 

Lord  Mansfield. — "  It  is  an  oppressive  and  arbitrary  rule, 
and  contrary  to  the  law  of  nations.  If  both  parties  were 
ignorant  of  it,  the  underwriter  must  run  all  risks ;  and  if  the 
defendant  knew  of  such  an  edict,  it  was  his  duty  to  inquire  if 
such  a  supercargo  were  on  board.  It  must  be  a  fraudulent 
concealment  of  circumstances  that  will  vitiate  a  policy.  But 
it  is  remarkable  that  neither  party  has  said  a  word  respecting 
the  treaties  between  France  and  Portugal.^'  Judgment  was 
accordingly  given  for  the  plaintiff. 

(a)  R.  R.  £a8t,  22  Geo  3.  Park  Ins.  431. 
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3.  Caies  m 
which  the 
policy  is  void 
Djmisrepreieii* 
Ution. 


The  repreicii* 
tation  of  the 
force  of  a  ship 
WIS*'  she 
moants  twel?e 
guns  and 
twenty  meOy 
and  the  ship  in 
fact  sailed  with 
sixteen  car- 
ria^  guns,  six 
swivel^  sixteen 
men  and  eleven 
bo^    This 
beinff  consi- 
dered a  greater 
force  than 
twelve  guns 
and  twenty 
men :  the 
representation 
is  substantially 
true. 


Thirdly,  we  come  to  consider  one  class  of  cases,  in  which  a 
misrepresentation  has  frequently  been  held  to  render  the 
policy  void. 

In  the  case  of  Flinn  v.  Headlam  (a),  it  was  held  that, 
where  an  agent  made  a  policy  on  a  ship,  misrepresented  the 
nature  of  the  cargo  which  she  was  to  carry,  but  this  was  not 
inserted  in  the  policy,  and  it  did  not  appear  that  the  under- 
writer was  induced  by  the  misrepresentation  to  accept  the 
risk,  the  misrepresentation  was  not  material  and  did  not 
vitiate  the  policy. 

In  the  case  of  Pawsan  v.  WcUsan  (6),  upon  a  rule  to  shev 
cause  why  a  new  trial  should  not  be  granted.  Lord  Man^di 
reported  as  follows : — *'  This  was  an  action  upon  a  policf  of 
insurance.  At  the  trial  it  appeared  in  evidence  that  the  first 
underwriter  had  the  following  instructions  shown  to  hiffl>- 
''  Three  thousand  five  hundred  pounds  upon  the  ship  Jubu 
Catar^  for  Halifax,  to  touch  at  Plymouth,  and  any  port  in 
America :  she  mounts  twelve  guns  and  twenty  men.**  Tbeie 
instructions  were  not  asked  for,  nor  communicated  to  the 
defendant :  but  the  ship  was  only  represented  generally  to 
him  as  a  ship  of  force :  and  a  thousand  pounds  had  beeo 
done,  before  the  defendant  underwrote  any  thing  upon  her. 
The  instructions  were  dated  the  28th  otJtme,  1776,  and  the 
ship  sailed  on  the  SStd  of  July,  1776,  and  was  taken  by  in 
American  privateer.  That  at  the  time  of  her  being  taken, 
she  had  on  board  six  four-pounders,  four  three*pounders, 
three  one  pounder,  six  half-pounders,  which  are  called 
swivels,  and  twenty-seven  men  and  boys  in  all  for  her  crev; 
but  of  them,  sixteen  only  were  men,  (not  twenty  as  the 
instructions  mentioned,)  and  the  rest  boys.  But  the  wit- 
ness said,  he  considered  her  as  being  stronger  with  this 
force,  than  if  she  had  twelve  carriage  guns  and  twenty 
men:  he  also  said  (which  is  a  material  circumstance)  that 
there  were  neither  men  nor  guns  on  board  at  the  time  of  the 
insurance.    That  he  himself  insured  at  the  same  piemiuDy 


(a)  9  B.  &  C.  693. 


(6)  Cowp.  7Sl^ 
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without  regard  or  inquiry  into  the  force  of  the  ship.     Other 
underwriters  also  insured  at  the  same  premium  without  any 
other  representation  than  that  she  was  a  ship  of  force.   That 
to  every  four-pounder  there  should  be  five  men  and  a  boy* 
That  in  merchant  ships  boys  always  go  under  the  denomina- 
tion of  men.    This  was  met  by  evidence  on  the  part  of  the 
defendant,  saying,  that  guns  meant  carriage  guns,  not  swivels ; 
and  men  meant  able  men,  exclusive  of  boys.     There  were 
three  causes  of  the  same  nature  depending  upon  the  same 
evidence.     The  defence  in  each  was,  that  these  instructions 
were  to  be  considered  as  a  warranty,  the  same  as  if  they  had 
been  inserted  in  the  policy ;  though  they  were  not  proved  to 
have  been  shewn  to  any  but  the  first  underwriter.    In  all 
the  three  cases,  the  question  for  the  Court  to  determine  is, 
whether  the  instructions,  which  were  shewn  to  the  first  un- 
derwriter, are  to  be  considered  as  a  warranty  inserted  in  the 
policy ;  or  as  a  representation,  which  would  avoid  the  policy, 
if  fraudulent  ?    If  the  Court  should  be  of  opinion,  that  the 
instructions  amounted  to  a  warranty,  then  a  new  trial  is  to  be 
had  in  each  without  costs ;  otherwise  the  verdicts,  which  are 
all  for  the  plaintiffs,  are  to  stand.     At  the  trial  I  was  of 
opinion,  that  it  would  be  of  very  dangerous  consequence  to 
add  a  conversation,  that  passed  at  that  time,  as  part  of  the 
written  agreement.    It  is  a  collateral  representation,  and  if  the 
parties  had  considered  it  as  a  warranty,  they  would  have  had 
it  inserted  in  the  policy.    But,  secondly,  if  these  instructions 
were  to  be  considered  in  the  light  of  a  fraudulent  misrepre- 
sentation, they  must  be  both  material  and  fraudulent:  in 
that  light,  I  held,  that  a  misrepresentation  made  to  the  first 
underwriter  ought  to  be  considered  as  a  misrepresentation 
made  to  every  one  of  them,  and  so  would  affect  the  whole 
policy.     Otherwise,   it  would   be  a  contrivance  to  deceive 
many :  for  where  a  good  man  stands  first,  the  rest  underwrite 
without  asking  a  question :  and  if  he  be  imposed  upon,  the 
rest  of  the  underwriters  are  taken  in  by  the  same  fraud." 
The  case  was  left  to  the  jury  under  that  direction. 

After  argument  at  the  Bar,  Lord  Mansfield  askedj  whether 
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P^*^>>><^^<>B       there  was  any  case  that  made  a  difierence  between  a  written 

betweeo  • 

wamnty  and  a  and  a  parol  representation  t    No  answer  being  giren,  hii 
representauon.  L^jjg|jjp  proceeded :  "  there  is  no  distinction  better  known 

to  those  who  are  at  all  conversant  in  the  law  of  insmanoei 
than  that  which  exists  between  a  warranty  or  conditioo, 
which  makes  part  of  a  written  poHcy,  and  a  representation  of 
the  state  of  the  case.  Where  it  is  a  part.of  the  written  poEqr 
it  must  be  performed.  As  if  there  be  a  warranty  of  conroj, 
there  it  must  be  a  convoy ;  nothing  else  will  answer  the  idei 
intended  by  the  warranty :  it  must  be  strictly  performed  as 
being  a  part  of  the  agreement ;  for  in  the  case  of  oonroj  it 
might  be  said,  the  party  would  not  have  insured  without 
convoy.  But  as,  by  the  law  of  merchants,  all  dealings  must  be 
fiur  and  honest,  fraud  infects  and  vitiates  every  mercantSe 
contract.  Therefore,  if  there  be  fraud  in  a  representation, 
it  will  avoid  the  policy,  on  account  of  the  fraud ,  but  not  ob 
account  of  the  non-compliance  with  any  part  of  the  ag^e^ 
ment  If  in  a  life  policy,  a  man  warrant  another  to.  be  in 
good  health,  when  he  knows  at  the  same  time  he  is  ill  of  t 
fever,  that  will  not  avoid  the  policy  on  the  ground  of  misre- 
presentation (though  it  will  be  void  for  non-compliance  widi 
the  warranty),  because  by  the  warranty,  the  insured  takes 
the  risk  upon  himself.  But  if  there  be  no  warranty,  and  lie 
say,  **  the  man  is  in  good  health,**  when  in  fiu:t  he  knows  him 
to  be  ill,  it  is  false.  So  it  is,  if  he  do  not  know  whether  he 
be  well  or  ill ;  for  it  is  equally  false  to  undertake  to  say  that 
which  he  knows  nothing  at  all  of,  as  to  say  that  is  true  which 
he  knows  b  not  true.  But  if  he  only  say  *  he  believes  the 
man  to  be  in  good  health,'  knowing  nothing  about  it^  nor 
having  any  reason  to  believe  the  contrary ;  there,  though  the 
person  is  not  in  good  health,  it  will  not  avoid  the  policy, 
because  the  underwriter  then  takes  the  risk  upon  himselt 
So  that  there  cannot  be  a  clearer  distinction  than  that  which 
exists  between  a  warranty,  which  makes  part  of  the  written 
policy,  and  a  collateral  representation,  which,  if  false  in  a 
point  of  materiality,  makes  the  policy  void  :  but  if  not  mate- 
rial, it  can  hardly  ever  be  fraudulent.     So  far  from  the  usage 
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being  to  consider  instructions  as  a  part  of  the  policy,  that 
parol  instructions  were  never  entered  in  a  book,  nor  written 
instructions  kept  till  a  few  years  ago,  upon  occasion  of 
several  actions  brought  by  the  insured  upon  policies,  where 
the  brokers  had  represented  many  things  they  ought  not  to 
have  represented,  in  consequence  of  which  the  plaintiffs  were 
cast.  I  advised  the  insured  to  bring  an  action  against 
the  brokers,  which  they  did,  and  recovered  in  several 
instances :  and  I  have  repeatedly  at  Guildhall^  cautioned 
and  recommended  it  to  the  brokers,  to  enter  all  representa- 
dons  made  by  them  in  a  book.  That  advice  has  been  fol- 
lowed in  London ;  but  it  appeared  lately,  at  the  trial  of  a 
cause,  that  at  Bristol^  to  this  hour,  they  make  no  entry  in 
their  books,  or  keep  any  instructions.  The  question  then  is, 
whether  in  this  policy  the  person  insuring  has  warranted 
that  the  ship  should  positively  and  literally  have  twelve  car- 
riage guns  and  twenty  men  ?  That  is,  whether  the  instruc- 
tions given  in  evidence  are  a  part  of  the  policy  t  Now  I  will 
take  it  by  degrees.  The  two  first  underwriters  before  the 
Court  are  Watspn  and  Snell.  Says  Watson,  **  It  is  part  of 
my  agreement  that  the  ship  shall  sail  with  twelve  guns  and 
twenty  men :  and  it  is  so  stipulated,  that  nothing  under  that 
number  will  do :  ten  guns  with  swivels  will  not  do."  The 
answer  to  this  is,  read  your  agreement ;  read  your  policy. 
There  is  no  such  thing  to  be  found  there.  It  b  replied  Yes, 
but  in  fact  there  is;  for  the  instructions  upon  which  the 
policy  was  made,  contain  that  express  stipulation.  The  answer 
again  is,  there  never  were  any  instructions  shewn  to  Watson  ; 
nor  were  any  asked  for  by  him.  What  colour  then  has  he  to 
say  that  those  instructions  are  any  part  of  his  agreement?  It 
is  said,  he  insured  upon  the  credit  of  the  first  underwriter. 
A  representation  to  the  first  underwriter  has  nothing  to  do 
with  that,  which  is  the  agreement  or  terms  of  the  policy. 
No  man  who  underwrites  a  policy,  subscribes  by  the  act  of 
underwriting,  to  terms  of  which  he  knows  nothing :  but  he 
reads  the  agreement,  and  is  governed  by  that.  Matters  of 
intelligence,  such  as  that  a  ship  is  or  is  not  missing,  are 
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you.  There  is  no  fraud  in  it,  because  it  is  a  representation 
only  of  what,  in  the  then  state  of  the  ship,  they  thought 
would  be  the  truth.  And  in  real  truth  the  ship  sailed  with 
a  larger  force;  for  she  had  nine  carriage  guns,  and  six 
swivels.  The  underwriters,  therefore,  had  the  advantage  by 
the  difference.  There  was  no  stipulation  about  what  the 
weight  of  metal  would  be.  All  the  witnesses  say,  that  she 
had  more  force  than  if  she  had  twelve  carriage  guns,  in 
point  of  strength,  cohvenience,  and  for  the  purpose  of 
resistance.  The  supercargo  in  particular  says,  **  he  insured 
the  same  ship  and  the  same  voyage,  for  the  same  premium, 
without  saying  a  syllable  about  the  force.**  Why  then  it 
was  a  matter  proper  for  the  jury  to  say,  whether  the  repre- 
sentation was  false,  or  whether  it  was  in  fact  an  insurance  as 
of  a  ship  without  force.  They  have  determined,  and  I  think 
very  rightly,  that  it  was  an  insurance  without  force.  Ewer 
makes  an  objection,  that  the  representation  ought  to  be  con- 
sidered as  inserted  in  the  policy  ;  but  the  answer  to  that  is, 
he  has  determined  whether  it  should  be  inserted  in  the  policy 
or  not,  by  not  inserting  it  himself.  There  is  a  great  difference 
whether  it  shall  be  considered  as  a  fraud.  But  it  would  be 
very  dangerous  to  permit  all  collateral  representations  to  be 
put  into  the  policy.  I  am  extremely  glad  to  hear  that  a 
great  many  of  the  underwriters  have  paid.  Mr.  Thornton 
has  paid,  who  was  the  first  person  that  saw  the  instructions. 
Shall  the  rest  refuse,  then  ?  As  to  Watson  and  Snell,  they 
have  no  presence  to  refuse :  for  there  is  not  a  colour  for  the 
objection  made  by  them.  As  to  Ewer,  we  are  all  satisfied 
with  the  determination  of  the  jury  against  him.  Therefore 
the  rule  for  a  new  trial  must  be  discharged." 

On  the  Monday  following,  Mr.  Davenport  said,  he  was 
desired  by  the  underwriters  to  ask,  whether  it  was  the 
opinion  of  the  Court,  that  to  make  written  instructions  valid 
and  binding  as  a  warranty  they  must  be  inserted  in  the 
policy?  Lord  Mansfield  answered,  that  most  undoubtedly 
that  was  the  opinion  of  the  Court :  if  a  man  warrant  that  a 
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ship  shall  depart  with  twelve  guns,  and  it  depart  with  tei 
only,  it  is  contrary  to  the  condition  of  the  policy. 
fn  •  policy,  In  the  case  otBize  v.  Fletcher  (a),  which  was  an  action  od 

docribef  as*     ^  policy  of  insurance  on  the  ship  Camaiic,  East 


"from  L'Orj.     u  ^^  ^^  from  Port  r Orient  to  the   isles  of  France  and 

ent  to  the  isles 

of  France  and  Bourbon,  and  to  all  or  any  ports  or  places,  where  and  what- 
China,  Persia,  soevcr,  in  .the  Eost  Indies,  China,  Persia,  or  elsewberfi 
Jwp's*^^  beyond  the  Cape  of  Good  Hope,  from  place  to  place;  and 
trade,  &c"  A  during  the  ship's  stay  and  trade  backwards  and  forwards,  it 

representatioii  «=»  »  ^  f 

describes  it  to  all  ports  and  places,  and  until  her  safe  arrival  back  at  ber 

the^WoT^f'  ^^  port  of  discharge  in  France.**    But  at  the  same  time 

^chCTrv^*^"'  that  this  policy  was  subscribed,  there  was  a  slip  of  piper 

China  and  wafered  to  it,  and  shown  to  the  underwriters,  on  which  was 

back  by  the  •  i       <•  n      .  rv^. 

isle  of  France  written  the  followmg  representation: — ^The  ship  has  had  a 
So^I^Oie*'  complete  repair,  and  is  now  a  fine  and  good  vessel,  three 
Toyage  in  the     decks.    Intends  to  sail  in  September  or  October  next  0776). 

representation  .  ^       ^  ^ 

is  leM  than  Is  to  go  to  Madeira,  the  isles  o{  France,  Pondicherry,  China, 
policy,  yet  the   ^be  isles  of  France  and  L*  Orient/* 

fa3  Ed"  "^^^  ^'^"P  ^*^  "^*  ^^^  ^^^  *®  ^*  ^^  December,  1776,  and 

within  the         did  not  reach  Pondicherry  till  the  23rd  of  July,  1777.    She 

tectedbyit.      Continued  there  till  the  23rd  o{  August  following,  when, 

instead  of  proceeding  to  China,  she  sailed  for  Bengal,  were 

having  passed  the  winter  and  undergone  considerable  repairs, 

she  sailed  from  thence  early  in  the  year  1778,  (being  the 

second  ship  that  left  the  Ganges)  returned  to  Pondicherrg, 

and  after  taking  in  a  homeward-bound  cargo  at  that  place, 

proceeded  in  her  voyage  back  to  VOrient,  but  was  taken  in 

October  in  that  year,  by  the  Mentor  privateer.     The  usual 

time  in  which  the  direct  voyage  between  Pondicherry  and 

Bengal  is  performed,  is  six  or  seven  days ;  but  the  Camatic 

was  about  six  weeks  in  going  to  Bengal,  and  two  months  on 

the  way  back  from  thence  to  Pondicherry.     Both  going  and 

returning,  she  either  touched  at,  or  lay  off  Madras,  Masu- 

lipatam,  Visigapatam,  and  Yanon,  and  took  in  goods  at  all 

those  places. 

(a)  Doug.  284. 
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It  was  contended  in  this  cause,  at  the  trial>  that  the  repre- 
sentation accompanying  the  policy  restrained  the  voyage  to 
the  limits  therein  specified.     They  produced  some  letters 
from  the  owners  to  their  correspondents,  one  of  which  was  to 
the  following  effect : — "  We  doubt  not,  but  on  account  of  the 
storm  the  ship  will  be  forced  to  go  to  Bengal  to  be  laid 
down,  which  cannot  be  done  at  Pondicherry;  in  which  case 
our  captain  will  have  entered  a  protest,  which  we  will  forward 
in  time  to  you."     In  a  subsequent  letter  they  say  nothing  of 
the  storm  or  leak;  but  mention  a  different  cause  for  the 
ship's  going  to  Bengal.     These  letters,  it  was  said,  raised  a 
presumption  that  the  necessity  of  going  to  Bengal  was  merely 
a  pretence  devised  after  the  capture,  and  when  the  insured 
began  to  apprehend  that  the  words  of  the  policy  would  not 
cover  a  voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  *'  that  the  first  question  was, 
whether  the  policy  was  void,  on  account  of  misrepresentation  ? 
Now  there  is  an  essential  difference  between  a  warranty  and 
a  representation.  The  warranty  is  a  part  of  the  contract : 
a  risk  described  in  the  policy  is  part  of  the  contract.  There 
can  be  no  warranty  by  any  collateral  representation.  The 
ground,  on  which  a  representation  affects  a  policy,  is  fraud, 
the  representation  must  be  fraudulent,  that  is,  it  must  be 
false  and  material  in  respect  to  the  risk  to  be  run.  All  risks 
are  governed  by  the  nature  of  them;  and  the  premium  is 
governed  by  the  risk.  Where  a  representation  accompanies 
an  instrument,  it  says,  ''  I  will  have  this  understood  as  my 
present  intention :  but  I  will  have  it  in  my  power  to  vary  it*' 
The  great  question  in  this  cause  is,  whether  the  represen- 
tation was  false,  and  that  in  a  material  instance  1  Fraud  is 
found  out  by  the  materiality  of  the  point  it  is  charged  in.  It 
is  to  be  considered,  then,  whether  they  had  really  a  view  of 
going  to  China.  A  witness  has  proved  that  the  difference  of 
insurance  is  one  per  cent,  on  going  to  Bengal^  and  not  to 
China.  If  you  think  that  this  was  a  misrepresentation  to 
avoid  paying  the  one  per  cent,  you  will  find  for  the  defendant. 
But  if  you  are  satisfied  that  the  real  intention,  at  the  time  of 

R  R 
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the  representation,  was  to  go  to  China,  the  plaintiff  wiU  be 

entitled  to  your  verdict:   for  the  insured    may  change  bii 

intention,  to  go  to  Bengal,  and  yet  be  protected  by  the  policy, 

which   clearly  admits  of  that  voyage,  and  must  be  under. 

stood  hy  both  parties  in  a  greater  latitude  than  the  represeo- 

tation,  being  expressed  in  different  and  much  more  caa- 

prehensive  terms^    If,  upon  the  whole  evidence,  you  shaD 

be  of  opinion,  that  no  fraud   was  intended,  and  that  tbe 

variance  between  the  intended  voyage,  as  described  b  the 

slip  of   paper,   and  the  actual    voyage    as  performed  did 

not  tend  to  increase  the  risk  to  the  underwriters,  this  sDp 

of  paper  being  only  a  representation,    you    must  find  (x 

the  plaintiff.*'    The  jury  found  a  verdict  accordingly.    And 

although  in  several  causes  upon  the  same  ship,  new  triah 

were  moved  for,  and  granted ;  yet  in  this,  which  was  theonlj 

cause  in  which  there  was  a  representation,  the  verdict  wn 

acquiesced  in,  and  no  motion  respecting  it  ever  was  made  {a\ 

In  a  previous  part  of  this  section  it  was  laid  down  (b),  is 

that  if  a  representation  be  made  to  the  underwriter  of  aq 

circumstance  which  was  false,  this,   if  it  be  in  a  material 

point,  shall  vacate  the  policy,  and  annul  the  contract,  although 

it  happened  by  mistake,  and  without  any  fraudulent  iDteo- 

tion  or  improper  motive  on  the  part  of  the  insured. 

Aihipimuml        In  t'^c  case  of  Macdowall  v.  Fraser  (c),  which  was  ao 

j"  *^frm?N      ^^^^^^  on  a  policy  of  insurance  on  the  ship  "  The  Afarg  ind 

York  to  Phil-    Ilo/ina/t,  fvom  New  York  to  Philadelphia.*^     At  the  tine 

represented  to    whcn  the  insurance  was  made,  which  was  in  London^  on  the 

Del^aSi  on°     ^''^  ^^  January,  the  broker  represented  the  situation  of  the 

the  1  ith  l>cc.,  ship  to  the  underwriter  as  follows :  "  The  Mary  and  Hammk 

when  in  fact  .  i        .1    i       •  i  1     ^  ' 

she  wfks  lost  on  a  tight  vessel,  sailed  with  several  armed  ships,  and  was  seen 
mkreprescntiL  ^^^^  *"  thc  Delaware  on  the  1 1  th  of  December,  by  a  ship  whidi 
ti°ayoid  the**  arrived  at  New  York:'  In  fact,  the  ship  was  lost  on  the  9th 
policy,  though    of  December,  by  running  against  a  cheveau  de  frieze,  placed 

It  was  the  bond  ^ 

fidt  result  of 

^^^1^         ^^^   ^  ^"^°  ""'  ^^^'    *      ^y  ^'^  Mansfield,  m  Carter  r. 
^  Taunt.  115.    Robertson  v.  Majori-      Boem. 

banks,  2  Stark.  573.  (c)  Dong.  260. 

(6)  Page  572,  and  ante,  p.  589, 
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across  the  river.  The  cause  came  on  to  be  tried  before  Lord 
Mansfield  at  GuildhalL  The  defence  was  founded  on  the 
misrepresentation  as  to  the  time  when  the  ship  was  seen; 
and  the  representation  and  the  day  of  the  loss  being  proved, 
the  jury  found  for  the  defendant.  A  rule  was  obtained  on 
the  part  of  the  plaintiff,  calling  upon  the  defendant  to  show 
eause  why  there  should  not  be  a  new  trial  After  argument 
at  the  Bar, 

Lord  Mansfield  said : — "  The  distinction  between  a  war- 
ranty and  a  representation  is  perfectly  well  settled.  A  repre- 
sentation must  be  fair  and  true.  It  should  be  true  as  to  all 
that  the  insured  knows;  and  if  he  represents  facts  to  the 
underwriter,  without  knowing  the  truth,  he  takes  the  risk 
upon  himself.  But  the  difference  between  the  fact  as  it  turns 
out,  and  as  represented,  must  be  material.  The  case  of  the 
Julius  Ccesar  was  very  different  from  this  (a).  The  ship 
there  was  only  fitted  out  when  the  insurance  was  made.  No 
guns  nor  men  were  put  on  board.  It  was  only  said  what  was 
meant  to  be  done ;  and  what  was  done,  though  different,  was 
as  advantageous,  or  more  so,  than  what  had  been  represented. 
There  was  no  evidence  of  actual  fraud  in  the  present  case, 
and  no  question  of  that  sort  seemed  to  be  made.  But  there 
was  a  positive  averment  that  the  ship  was  seen  in  the  Dela" 
ware,  on  the  11th  of  December.  The  underwriter  was  de- 
ceived as  to  that  fact,  and  entered  into  the  contract  under 
that  deception.  There  wa9  no  evidence  at  the  trial  when  she 
was  seen  in  the  Delaware,  or  in  what  condition :  but  suppose 
the  fact  had  been  explained  in  the  manner  now  suggested, 
why  did  the  insured  take  upon  him  to  compute  the  day  of 
the  month  on  which  she  had  been  seen  ?  Why  did  he  not 
mention  exactly  what  his  information  was,  and  leave  the 
underwriter  to  make  the  computation.  In  insurances  on 
ships  at  a  great  distance,  their  being  safe  up  to  a  certain  day 
is  always  considered  as  a  very  important  circumstance.  I  am 
of  opinion  that  the  representation  concerning  the  day  was 
material.*" 

(a)  Vide  ante,  the  case  of  Pawson  v.  Watson,  p.  602. 
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A  material 
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although  the 
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An  "  expecta- 
tion'* docii  not 
amount  to  a 
representation. 


Of  Fraud  in  Policies. 


[PARTH 


A  similar  decision  was  made  by  the  same  learned  Jadges 
at  a  period  subsequent  to  that  of  the  case  of  MacdawaUvi 
Fraser  in  the  case  of  Shirley  v.  JVilkinsan  (a). 

Upon  a  motion  for  a  new  trial.  Lord  Mansfield  and  tbe 
rest  of  the  Court  were  clearly  of  opinion,  that  if  the  broker, 
at  the  time  when  the  policy  is  effected,  in  representing  to  the 
underwriter  the  state  of  the  ship,  and  the  last  inteliigCDce 
concerning  her,  does  not  disclose  the  whole,  and  whitk 
conceals  shall  appear  material  to  the  jury,  they  ought  to  fiol 
for  the  underwriter,  the  contract  in  such  case  being  Toid; 
although  the  concealment  should  have  been  innocent,  tk 
facts  not  mentioned  having  appeared  immaterial  to  tk 
broker,  and  having  not  been  communicated  merely  oo  lb 
account. 

In  the  case  of  Barber  v.  Fletcher  (A),  upon  a  motion  fiira 
new  trial,  one  of  the  grounds  stated  to  induce  the  Court  to 
grant  it  was,  that  since  the  trial,  a  material  representatioD. 
which  had  been  made  to  Shulbred,  the  first  undenrriier 
upon  the  policy,  and  which  turned  out  to  be  false,  had  bees 
discovered.  Shulbred  made  an  affidavit,  by  which  it  ap* 
peared,  that  when  he  signed  the  policy  in  March,  I778,dK 
broker  was  getting  several  others,  on  other  ships,  subscribed 
at  the  same  time,  all  belonging  to  the  same  owner,  and  sud, 
speaking  of  them  all,  '*  which  vessels  are  expected  to  lenc 
the  coast  of  Africa  in  November  or  December ,  MTir  U 
truth,  the  vessel  in  question  had  sailed  in  May,  1777,  fld 
Shulbred  swore,  that  if  he  had  known  that  circuinstaDoe,k 
would  not  have  signed.  There  had  been  actions  broagk 
ngainst  all  the  underwriters  on  the  policy,  except  Sbolbred. 

Lord  Mansfield. — ''It  has  certainly  been  determined  ini 
variety  of  cases,  that  a  representation  to  the  first  underwriis 
extends  to  the  other  (c).     But  under  what  circumstances  bi  I 
the  defendant  gone  to  trial  in  this  case  ?     He  certainly  kne* 
what  had  been  represented  to  himself.     He  was  aoqoaioted 


(a)  3  Dong.  41. 
(6)  1  Doug.  305. 


(c)  Pawson  v.  Cowper,  oft,  I 
605.  Martden  o.  Reid,  3  But,  571 
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with  Shulbredy  and  had  an  opportunity  of  asking  before  the 
trial  what  had  been  represented  to  him.  If^  therefore,  this 
evidence  is  new,  it  is  owing  to  his  own  negligence.  But  the 
representation  is  not  material;  it  was  only  an  expectation,  and 
the  underwriters  did  not  inquire  into  .the  ground  of  the 
expectation.  This  was  lying  by  till  after  a  trial,  in  order  to 
make  an  objection  if  the  verdict  should  be  for  the  plaintiff.** — 
The  rule  was  discharged. 

In  the  case  of  HuU  v.  Cooper  (a),  where  a  policy  is  made  Where  a  ship 
**  at  and  from"  a  given  place,  the  terms  of  the  instrument  and  from  a 
seem  to  import  that  the  vessel  is  either  at  the  place  when  the  Sl,**^;^o^Wc 
policy  is  made,  or  will  shortly  be   there;  and  the  insured  till  some  time 

,  aftorwards,  this 

cannot  be  said  to  be  guilty  of  deception  if  the  ship  be  not  at  neiii  not  bo 

the  place  at  the  very  time  of  making  the  policy.     If  the  ship  x!!xi  it  is  for  the 

do  not  arrive  for  some  time,  it  is  a  question  for  the  jury*  ^^[,;.JJJj^j'Jlf* 

whether  the  delay  materially  varied  the  risk.     And  where  delay  varies 

the  risk 

a  policy  was  made  on  the  13th  of  August ^  in  London^  on 
a  Toyage  at  and  from  Heligoland  to  the  Baltic,  and  the  ship 
did  not  even  sail  from  the  Thames  on  her  outward  voyage 
till  the  27  th,  the  question  was  left  for  the  consideration  of  the 
jury,  who  found  that  the  delay  was  not  material.  So  where 
a  broker,  on  making  a  policy  whilst  the  ship  was  on  her 
outward  voyage,  represented  that  a  cargo  was  ready  for  her, 
and  that  she  was  sure  to  be  an  early  ship;  this  was  held  to 
amount  only  to  expressing  an  expectation  and  belief;  and 
the  underwriters  were  held  liable,  although  from  the  day  in 
loading  the  cargo  the  voyage  home  was  changed  from  a 
summer  into  a  winter  risk. 

It  has  been  mentioned,  that  it  is  immaterial,  whether  the 
act  be  of  the  assured  or  of  his  agent,  this  was  shewn  in  a  case 
before  the  House  of  Lords,  of  Stewart  v.  Dutdop  (6).  It  came 
before  the  House  on  an  appeal  from  the  Court  of  Session  in 
Scotland^  which  had  determined  in  favour  of  the  respondents, 
the   underwriters.     The  case  was  shortly  this  : — ''  A  man 

(a)  14  East,  479.      Hubbard  v,      869.    Driscol  v.  Pasmore,  1  Bos. 
Glover,   3  Camp.  313.    See  also      &  Pull.  200. 
Brioe    r.   Feathcrstone,  4  Taunt.  {h)  11.  of  Lords,  April  8, 1783. 
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having  arrived  at  Greenock^  knowing  of  the  loss  of  tbe 
ship  insured,  and  meeting  a  friend  and  intimate  aoquaiot- 
ance  of  the  insured,  and  a  partner  with  him  in  some  other 
adventures,  communicated  the  intelligence  of  the  loss  of 
the  ship  to  him,  who  desired  it  might  be  concealed.  Hie 
same  day,  as  appears  by  the  evidence,  the  person  who  had 
received  this  information  held  a  conversation  with  the  phii- 
tiflTs  clerk,  who  made  this  deposition,  that  neither  at  thit 
time,  nor  at  any  other  time  of  the  said  day,  had  he  m 
conversation  whatever  with  the  said  Mr.  Boog,  or  message 
from  him,  either  in  writing  or  otherwise,  relative  to  the  Pegg^ 
(the  ship  insured)  nor  did  he  get  any  hint  from  him  or  any 
other  person,  relative  to  the  making  insurance  upon  her, 
further  than  the  said  Mr.  Boog*s  asking  the  deponent  if 
he  knew  whether  there  was  any  insurance  made  upon  her, 
and  if  there  was  any  account  of  her.**  After  this  conversa- 
tion the  plaintiff  desired  the  clerk  to  write  to  get  an  insunnoe 
made,  which  he  did,  without  stating  a  word  (at  least  it  didnK 
appear  that  he  stated  any)  of  this  conversation  to  his  master. 
Upon  the  whole  of  the  evidence  in  this  cause,  although  it  did 
not  appear  by  any  deposition  that  the  plaintiff  knew  of  the 
loss  of  the  ship  at  the  time  he  made  the  insurance,  the  Lords 
of  Session  decreed,  ''that  the  insurance  made  by  the  plaintJiT 
would  not  have  b#en  made,  if  the  brigantine  HemrieUa  had 
not  arrived  in  the  road  of  Greenock  the  day  preceding,  and 
brought  intelligence  that  the  ship  Peggy  was  taken ;  and 
therefore,  that  the  policy  was  void."  The  House  of  Lords 
confirmed  this  decree. 

But  in  the  end  of  the  same  year,  a  cause  of  Fiiaherberi  t. 
Mather  (a),  was  decided  in  the  King's  Bench,  expressly  upoo 
the  point  of  fraud  in  the  agent ;  for  it  appeared  that  the 
insured  was  not  guilty  of  any  improper  conduct  in  the  trans- 
action. In  that  case  the  circumstances  were  numerous;  aod 
the  Judges  gave  their  opinions  seriatim  upon  the  question. 

It  was  an  action  on  a  policy  of  insurance  for  1 1(ML  undt-r- 

(«)  1  T.  R.  12. 
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written  by  the  defendant  on  the  2l8t  o{  September,  1782,  at  A  *®*^!f  °'**"- 

•^  *  ^      ing  an  msur- 

six  guineas  per  cent,  on  a  cargo  of  oats  on  board  the  ship  ancc  is  put  into 
Joseph,  lost  or  not  lost,  at  and  from  Hariland  to  Portsmouth,  agent  of  the 
beginning  the  adventure  from  the  loading  thereof  on  board  JJft"J^  J^^j! 

the   said  ship  at  Ilartland.     The  defendant  pleaded   the  ajoss  is  known. 
^       ^  ^  ^      ^  *       ^  This  IS  a  mis- 

general  issue^  and  paid  the  premium  into  Court.    This  cause  rcpn^scntation 

came  on  to  be  tried  before  Mr.  Justice  BuUer  at  Guildhall,  from  fraud  or 
when  a  verdict  was  found  for  the  plaintiff,  subject  to  the   negligence. 
opinion  of  the  Court  upon  the  following  case : — 

That  on  the  27th  of  July,  1782,  William  Bundock,  of 
Pool,  agent  for  the  plaintiff,  contracted  with  Richard 
Thomas,  of  Hartland,  a  corn  factor,  for  the  purchase  of  five 
hundred  quarters  of  oats,  to  be  consigned  to  William  Fuller, 
at  Portsmouth,  on  plaintiff's  account;  and  desired  Thomas 
to  send  him  (Bundock)  a  bill  of  lading  and  invoice,  and 
also  a  like  bill  of  lading  and  invoice  to  the  plaintiff  at 
Mr.  Fisher's,  at  the  Tower,  London.  That  in  pursuance 
thereof,  Thomas  shipped  the  oats  on  board  the  ship  in- 
sured, which  sailed  from  Hartland  on  the  16th  of  Sep- 
tember, 1782,  and  was  lost  the  same  day  off  the  pier  of 
Hartland.  That  on  the  16th  of  September,  1782,  Thomas 
wrote  to  the  plaintiff's  agent  at  Portsmouth,  and  informed 
him  that  he  had  that  morning  shipped  the  oats,  and  the 
ship  sailed  immediately,  but  he  was  afraid  the  wind  was 
coming  to  the  westward,  and  would  force  her  back.  He 
also  wrote,  on  the  same  day,  to  Fisher,  the  plaintiff's  agent 
in  London,  to  the  same  effect,  in  order  that  he  might  insure, 
adding  these  words,  *'I  wish  the  whole  safe  to  hand;  this 
evening  appears  stormy." — About  six  or  seven  o'clock  the 
same  evening,  Thomas  heard  that  the  ship  was  on  shore, 
and  at  six  o'clock  the  next  morning  (the  17th)  he  knew  she 
was  lost.  That  the  mode  of  sending  letters  from  Hartland 
to  London  is  as  follows :  the  letters  arc  collected  by  a  private 
hand  about  one  or  two  o'clock  of  the  day  on  which  the  post 
sets  out  from  Biddeford,  from  which  place  it  goes  about  nine 
o'clock  in  the  evening.  That  the  16th  of  September  was  not 
a  post-day ;  and  the  above  letters  did  not  leave  Hartland  till 
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one  o'clock  in  the  afternoon  of  the  ITth,  which  was  the  post- 
day  from  Biddeford  to  London :  and  the  letters  which  went 
from  Biddeford  by  the  post  of  that  evening,  were  received  b 
London  on  the  20th  of  September. 

Fisher  having  been  previously  directed  by  the  plaintiff 
to  insure  the  cargo^  as  soon  as  the  bill  should  be  sent  him, 
directed  the  insurance  to  be  made,  which  was  done  on  die 
^Ist. — Upon  this  case,  the  Court  gave  judgment  for  the  de- 
fendant. 

Lord  Mansfield  said : — ^*  This  policy  is  made  by  nut- 
representation,  and  that  misrepresentation  arises  from  the 
proper  agent  of  the  plaintiff  who  gives  the  intelligenoei 
Now  whether  this  happened  by  fraud  or  negligence,  it  makes 
no  difference ;  for  in  either  case,  the  policy  is  void.  As  to 
the  misrepresentation,  the  underwriter  was  warranted  oo  the 
information  of  the  agent  to  take  for  granted  that  the  ship 
was  safe  at  twelve  or  one  o'clock  of  the  17th  of  September; 
for  the  agent  gives  an  account  of  the  ship  being  loaded,  and 
says,  '*  I  wish  the  whole  safe  to  hand.**  Then  there  was  i 
strong  ground  to  believe  on  his  letter,  that  she  was  safe  when 
the  post  came  away ;  and  the  post-mark  shews  the  day  when 
the  letters  were  sent.  How  does  this  misrepresentation 
come  ?  Why  from  Thomas,  who  writes  to  Fisher,  and  gires 
him  notice  of  the  ship's  sailing,  on  purpose  that  he  may  in- 
sure ;  for  so  he  says  expressly  in  his  letter  to  Bundock.  He 
was  honest  at  the  time  he  wrote  the  letter ;  but  on  the  16th, 
at  night,  he  hears  that  the  ship  is  goni  ashore,  and  the  neit 
morning  he  knew  that  she  was  absolutely  lost.  The  post  did 
not  go  out  till  the  afternoon  of  that  day ;  and  he  had  foil 
opportunity  to  send  an  account  of  the  loss.  If  Thomas  were 
not  guilty  of  fraud,  at  least  he  was  guilty  of  gross  negligence: 
but  either  way,  if  Thomas  were  perfectly  innocent,  this 
policy,  being  effected  by  misrepresentation,  is  void.** 

Mr.  Justice  Butter. — "  In  order  to  shew  that  Thomas  was 
not  the  agent  of  the  plaintiff,  the  counsel  has  assumed  a  fact, 
which  is  contrary  to  the  case;  for  it  is  said,  that  the  insurance 
was  npt  made  in  consequence  of  Thomas's  letter.     But  what 
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is  the  fact  ?  The  plaintifTs  letter  to  Fisher  desires  him  to 
insure,  as  soon  as  the  bills  of  lading  arc  sent.  By  whom  were 
they  to  be  sent  ?  By  Thomas ;  then  he  refers  to  Thomas  for 
all  the  information,  and  as  the  foundation  of  the  insurance. 
The  plaintiff,  I  dare  say,  is  innocent;  and  so  is  the  defendant. 
But  if  the  plaintiff  build  his  information  on  that  of  his  agent, 
and  his  agent  be  guilty  of  a  misrepresentation,  the  principal 
must  suffer.  It  is  the  common  question  every  day  at  Guild' 
hall,  when  one  of  two  innocent  persons  must  suffer  by  the* 
fraud  or  negligence  of  a  third,  which  of  the  two  gave  credit. 
In  this  case,  the  plaintiff  trusted;  not  the  defendant: 
Thomas  had  very  material  information,  which  he  did  not 
communicate :  the  consequence  of  which  is,  that  the  policy 
is  void,  and  the  posiea  must  be  deUvered  to  the  defendant  (a). 

There  has  been  a  very  recent  case  in  this  subject  of  Elkin  To  an  actiuu 
v.  Janson  (6),  in  the  Court  of  Exchequer.     Assumpsit  on  a  ^sur^^cc  ^  ^ 
policy  of  insurance  on  the  ship  Fanny,  on  a  voyage  at  and  ^^^^  "P*>n  » 
from  SeviUe  to  London.    The  policy  was  stated  to  be  effected  defendant  (the 
by  one  Francis  A.  Sadler,   as   the  plain tiff^s  agent.     The  pleaded,  that 
seventh  plea  stated,  that,  at  the  time  of  making  the  said  ^^^^jng  Jhe**^ 
policy,  that  is  to  say,  on  the  21st  February,  1842,  to  wit,  in  poljcy.  the 
London,  the  plaintiff  wrongfully  and  improperly  concealed  fully  and  im 
from  the  defendant  certain  facts  and  information  which  the  ^al^  from  the 
plaintiff  before  then  knew  and  had  received,  that  is  to  say,  ^*:**^*1**^"'*^*^J" 
that  long  before  that  time,  to  wit,  between  five  or  six  weeks  infunuation 

-  .  .  ii.i*  .rt^^i  which  the 

before  that  time,  to  wit,  on  the  11th  January,  1842,  the  cap-  plaintiff  before 
tain  of  the  said  vessel  in  the  said  policy  mentioned  had,  at  {„^"rcceivLd" 
Seville,  drawn  a  bill  of  exchange,  bearing  date  the  day  last  |°  ^^  l*^'**^ 
mentioned,  for  ship's  disbursements  and  charges  in  respect  timeofeffect- 
of  the  said  vessel  in  the  said  poUcy  mentioned.     And  that  the  policy,  the 
said  bill  had  been  sent  from  Seville  on  or  about  the  17th  day  ^^^^hipfii***' 

(a)  See  Wake  v.  Atty,  4  Taunt,  loss  :  and  it  was  held  that  the  jury 

493,  where  a  broker  in  pursuance  were  warranted  in  finding  that  this 

of  instructions  effected  a  policy  at  was  not  a  sufiScient  want  of  dili- 

a  time  when  a  letter  lay  on  his  gence  to  avoid  the  policy, 
table  unopened  at  the  (3oal   Ex-  (6)  13M.  &W.  655. 

chanf^c,  acquainting  him  with  the 
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SerUk,  in  of  January ,  184:3,  and  had  arrived  in  Ldmdom  on  or  about  die 
drawn  a  cer-  3 1st  day  of  that  month,  which  said  matters,  having  reference 
dSboracmcnts^  ^  the  Ordinary  practice  and  usages  of  trade  and  trdes 
of  the  said        Jq  ^^i^  behalf,  and  with  reference  to  the  times  that  bad 

ship ;  conciiid«  ' 

iogwithaveri.  respectively  elapsed  between  the  date  of  the  said  bill,  iu 
RepUouion,  departure  from  Seville,  its  arrival  in  Ijondon,  and  the  doe 
the'tridl^ho  ^^  effecting  the  said  policy,  and  having  reference  also  to  the 
defendant         ordinary  duration  of  a  voyasre  from  Seville  to  lAmdoM,  were 

proved  the  fact  .   i  ,  . 

of  the  drawing  material  to  the  risk  in  the  said  policy  mentioned,  and  would 

Uie  captain,^  bave  raised  the  rate  of  premium  at  which  the  said  policj 

foSuStobc"^  could  have  been  effected,  and  ought  to  have  been  coduduiu- 

material,  and  catcd  by  the  plaintiff  to  the  defendant;  and  this  the  defendant 

that  it  was 

known  to  the     is  ready  to  verify,  &c. 

Sie  policy  wu        ^^  ^^^^  P^^^  ^^^  plaintiff  replied  efe  itgurid,  on  which  issue 

cf«5^/-7:       was  joined. 

Held  (dubi.  •  i       i»  t* 

tantc  Pollock,        At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings 

the  defendant     after  last  Term,  the  following  facts  were  proved  in  evidence:— 

^^^^^®     The  ship  Fanny,  of  which  the  plaintiff  was  the  owner,  was 

evidence  of  the  chartered  by  M^  Andrew  8f  Son,  of  London,  in  September^ 

cation  to  him      1841,  on  a  voyagc  from  Seville,  in  Spain,  to  London.    A  shij) 

8ui!^rt^hU     called  the  Heroine,  which  sailed  from  Seville  oh   the  8th 

pl^-'A.  January,  arrived  at  London  on  the  23rd  of  January,  \^l 

and  the  plaintiff,  on  going  on  board  of  her,  was  informed  that 

she  had  sailed  from  Seville  on  the  8th,  leaving  the  Faim^ 

there  loading,   and   nearly   ready   to   sail.      On   the  Slst, 

M* Andrew  8^  Son  received  intelligence  from  Seville  of  the 

Fanny  having  sailed  on  the  1 1th,  and  they  received  by  post 

a  bill  drawn  on  the  11th,  at  Seville,  by  the  master,  for  the 

disbursements  of  the  ship  at  that  port     These  circumstances 

they  communicated  to  the  plaintiff.    On  the  21  st  of  February, 

the  plaintiff  acquainted  his  broker  with  the  fact  of  the  bill 

having  been  received  from  Seville,  and  directed  him  to  efiect 

an  insurance  of  the  Fanny-  on  her  homeward  voyage.    The 

insurance  was  accordingly  effected  by  the  broker,  on  the  same 

day,  with  the  defendant,  an  underwriter  at  Lloyd^s,  but  it  did 

not  appear  that  lie  mentioned  the  receipt  of  the  bill,  and  he 

stated  at  the  trial  that  he  himself  was  unacquainted  with  the 
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date  of  it.  The  Fanny  never  arrived,  and  assuming  that 
she  sailed  on  the  llth,  she  was,  according  to  the  time  oc* 
cupied  in  the  voyage  from  SeviUe  to  London^  a  missing 
ship  at  the  time  the  insurance  was  effected.  It  did  not  dis- 
tinctly appear  in  what  manner  the  case  was  left  to  the  jury, 
but  they  found  in  the  first  instance  a  general  verdict  for  the 
defendant.  Afterwards,  in  reply  to  a  question  from  the 
learned  Judge,  they  said  they  thought  the  drawing  of  the 
bill  was  a  material  fact  for  the  defendant  to  have  known, 
but  that  there  was  no  evidence  before  them  on  which  they 
could  decide  whether  that  fact  was  or  was  not  communi- 
cated to  him.  The  Chief  Baron  then  directed  the  verdict 
to  be  entered  for  the  plaintiff  on  all  the  issues,  with  leave 
to  the  defendant  to  move  the  Court,  in  order  that  the  verdict 
should  ultimately  be  entered  on  the  seventh  plea  as  the 
Court  should  think  right  under  all  the  circumstances  of  the 
case.  A  rule  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  defendant  on  the  issue  raised  by  the  seventh 
plea  having  accordingly  been  obtained. 

The  counsel  for  the  plaintiff  contended,  that  in  this  case 
the  jury  have  found  that  it  was  a  fact  material  for  the  defend- 
ant to  have  known  that  this  bill  was  drawn  at  SeviUe  on 
tlie  11th  o{  January ;  and  they  were  right  in  so  doing.  It 
was  a  fair  inference  from  the  drawing  of  the  bill  that  the 
loading  of  the  vessel  was  nearly  completed,  which  would 
fix  the  probable  time  of  her  sailing.  But  the  question  is 
whether,  upon  the  pleadings  in  this  case,  the  onus  of  proving 
that  he  had  communicated  that  material  fact  to  the  defend- 
ant lay  upon  the  plaintiff,  or  whether  it  lay  on  the  defendant 
to  shew  that  it  had  not  been  communicated  to  him.  Now, 
the  seventh  plea,  on  which  the  question  arises,  is  a  plain 
confession  and  avoidance,  and  concludes  with  a  verification  ; 
and  therefore,  the  burthen  of  proving  the  allegations  con- 
tained in  it  lay  on  the  party  pleading  them ;  and  one  of  those 
allegations  is,  that  the  plaintiff  wrongfully  and  improperly 
concealed  from  the  defendant  certain  facts  and  information 
which   the   plaintiff  tiien   knew   and   had   received.      The 
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defendant  ought  not  only  to  prove,  that  such  material  facts 
existed,  to  the  knowledge  of  the  plaintiflT,  but  to  give  scnne 
reasonable  evidence  to  shew  that  they  were  not  communi- 
cated to  him,  or  that  he  had  no  notice  of  the  &cts  so  alleged 
to  have  been  concealed.     It  is  a  rule  that  fraud  is  not  to  be 
presumed,  but  must  be  proved,  and  the  same  rule  will  apply 
to  suppression  of  facts.     The  ordinary  rule  is,  that  if  the 
plaintiff  produces  and  proves   the  contract,    it  is   for  the 
defendant  to  make  out  that  it  is  invalid.     This  plea  contains 
no  traverse  of  any  fact  which  the  plaintiflT  was  bound  to 
establish ;  but  the  allegations  in  it  are  of  facts  and  circum- 
stances which  the  defendant  was  bound  to  affirm  by  evidence. 
If  a  party  wishes  a  contract  to  be  dependent  upon  a  condi- 
tion, he  must  take  care  that  it  is  made  a  condition  precedent 
to  the  contract  itself,  otherwise  it  cannot  be  vitiated  except 
by  shewing  fraud.     The  judgment  of  Parke,  B.,  in  the  case 
of  Carnfooi  v.  Fowke  (a),  shews  that  a  misrepresentation  not 
embodied   in   the  contract  cannot  vitiate   it,   except  it  be 
fraudulently  made.      Parke,  B. — I  have  not  the  least  doubt 
about  it,  except  in  the  case  of  insurance,  which  is  a  contract 
uberrima! Jidei,  vitiated  not  only  by  the  slightest  fraud,  but 
by  any  misrepresentation  or  concealment  of  material  facts, 
which  are  deemed  equivalent  to  fraud.     But  there  b  a  ven 
learned  treatise  (6)  by  an  American  lawyer,  Mr.  Duerr,  in 
which  he  dissents  from  the  common  notion  that  misrepresen- 
tation vitiates  policies  on  the  ground  of  its  being  a  species  of 
fraud. 

The  counsel  for  the  defendant  contended,  that  the  assured 
was  bound  to  communicate  this  fact  to  the  underwriters,  and 
the  onus  of  shewing  that  he  did  so  lay  upon  him.  But  if  not, 
the  jury  have  in  effect  found  that  it  was  not  communicated.  It 
is  clear  that  this  non-communication  of  a  material  fact  to  the 
underwriter  avoids  the  policy,  and  it  is  not  necessary  for  that 
purpose  that  there  should  be  fraud  :  Gladstone  v.  King  (c), 

(a)  6  M.  &  W.  358.  ances,  by  John  Duerr,  LL.D.  Coun- 

(6)  A  Lecture  on   the  Laiv  of     sellor  at  Law.     New  York,  1 844. 
Representations  in  Marine  Insur-         (c)  1  M.  &  Selw.  35. 
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Shirley  v.  Wilkinson  (a),  Fitzherbert  v.  Mather  {b).  In  the 
latter  case  it  was  held,  that  any  person  acting  by  the  orders 
of  the  insured,  and  who  is  in  anywise  instrumental  in  pro- 
curing the  insurance,  is  bound  to  disclose  all  he  knows  to  the 
underwriter  before  the  policy  is  effected  ;  and  thi^t  when  any 
misrepresentation  arises  from  his  fraud  or  negligence,  the 
policy  is  void.  The  principle  upon  which  a  policy  is  avoided 
on  the  ground  of  the  concealment  of  a  material  fact,  is  one 
which  is  not  applicable  to  any  other  contract.  In  other  cases 
the  party  is  capable  of  judging  for  himself,  but  in  the  case 
of  a  policy  the  contract  is  founded  on  the  representation  of 
the  assured,  and  it  is  on  that  ground  that  an  implied  warranty 
has  been  introduced,  that  the  assured  or  his  agent  has  com- 
municated every  thing  connected  with  the  risk.  The  policy 
implies  that  there  is  no  extraordinary  circumstance  or  ma- 
terial fact  not  communicated,  which  at  all  alters  the  nature 
of  the  risk,  and  that  the  assured  has  no  knowledge  which 
aficcts  the  risk  which  he  does  not  communicate ;  and  he  con- 
tracts that  there  is  none.  Then  if  it  be  shewn  that  there  is 
such  a  material  fact,  it  is  for  the  assured  to  shew  that  he 
communicated  it.  There  are  two  questions  which  always 
arise  in  cases  of  this  kind,  namely,  did  a  fact  exist  which  was 
known  to  the  assured  or  his  agents,  and  was  it  communicated 
to  the  underwriter  ?  Alderson,  B. — ^The  assured  is  bound 
to  put  the  underwriter  in  the  same  situation  with  respect  to 
knowledge  as  he  is  in  himself. 

Parke,  B. — If  it  is  not  perfectly  clear  what  the  jury  in- 
tended by  the  verdict  they  have  given,  or  what  was  the  point 
put  to  them  by  the  Lord  Chief  Baron,  there  ought  to  be  a 
new  trial,  for  it  is  quite  clear  that  the  verdict  cannot  be 
entered  for  the  plaintiff  upon  the  case  as  it  now  stands.  My 
present  impression  certainly  is,  that,  with  respect  to  the 
allegations  contained  in  this  plea,  the  burthen  of  proof  lay  on 
the  defendant,  and  that  he  was  bound  to  give  some  evidence 
of  the  non-communication,  at  the  time  he  effected  the  policy, 

(a)  Doug.  306,  ante,  p.  612.  (ft)  1  T.  R.  12,  ante,  p.  614. 
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of  the  fact  which  the  jury  have  found  to  be  a  material  one  for 
him  to  know ;  for,  although  this  allegation  is  negative  in  iti 
terms,  still,  as  it  was  the  duty  of  the  assured  to  make  that 
communication,  either  upon  the  principle  that  every  policy  ii 
based  on  the  supposed  existence  of  a  certun  state  of  fiKti, 
or  on  the  ground  that  insurance  is  a  contract  uberrinugjideit 
I  think  some  eridence  ought  to  have  been  given  by  the  de- 
fendant, to  shew  that  that  material  eommanication  was  not 
made  to  him.     Generally  speaking,  the  mere  fact  of  sub- 
scribing the  policy  would  be  sufficient  eridence,  in  a  case  like 
the  present  J  no  prudent  man,  with  such  information  as  the 
plaintiff  was  here  possessed  of,  namely,  that  the  ship  which 
it  was  proposed  to  insure  had  sailed  from  a  port  for  so  loag 
a  period  as  to  be  a  missing  ship,  would   have  executed  i 
policy  of  insurance  on  her.    In  this  present  case  no  doubt 
can  exist  that  no  such  communication  was  made  to  the  under- 
writer, for  the  natural  chanhel  for  it  to  come  through  wouU 
be  the  broker,  who  swore  that  he  himself  was  ignorant  of  tbe 
date  of  the  bill.    That  was  enough  to  cast  the  burden  <^ 
proof  on  the  other  side  ;  and  I  think  the  jury,  in  the  absence 
of  evidence  to  the  contrary,  would  be  bound  to  find  that  the 
fact  in  question  was  not  communicated,  and  consequently, 
they  would  be  amply  justified  in  finding  their  verdict  for  the 
defendant.     I,  however,  entertain  some  doubt,  whether  my 
Lord  Chief  Baron,  by  the  mode  in  which  he  left  the  case  to 
the  jury,  did  not  cast  the  onus  probandi  on  the  wrong  party ; 
and  whether  they,  in  their  finding,  did  not  adopt  that  view. 
It  is  only  on  those  grounds  that  I  think  there  ought  to  be  a 
new  trial,  because  I  think  the  plaintiff  is  not  entitled  to  a 
verdict  on  the  evidence  before  us. 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  it  dear 
that  the  issue  upon  this  plea  lay  on  the  defendant.  It  is 
a  necessary  averment  in  the  plea,  that  the  communication  in 
question  was  not  made.  I  take  this  plea  to  amount,  as  tbe 
plaintiff**s  counsel  has  fairly  argued,  to  four  propositions  :— 
first,  that  the  facts  relied  on  really  existed ;  secondly,  that  the 
knowledge  of  them  was  material  to  the  underwriter,  inasmuch 
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as  it  would  have  a  tendency  to  raise  or  lower  the  premium  on 
the  policy  about  to  be  made ;  thirdly,  that  those  facts  were 
known  to  the  plaintiff;  and  fourthly,  that  they  were  not  com- 
municated to  the  defendant*  The  defendant  must  make  out 
every  one  of  those  propositionsy-r-namely,  that  the  facts  stated 
were  true,  that  they  were  material,  and  within  the  know- 
ledge of  the  plaintiff,  and  that  they  were  not  communicated 
to  himself.  The  onus  probandi  in  this  case  rests  on  the  same 
principle  as  that  in  actions  upon  bills  of  exchange,  when  the 
latter  are  properly  examined.  Take  the  case  of  an  action  by 
the  holder  against  the  acceptor  of  a  bill  of  exchange ;  where 
the  declaration  alleges,  that  such  a  person  drew  his  bill  of 
exchange,  which  was  accepted  by  the  defendant,  and  in- 
dorsed by  the  drawer  to  A.,  who  indorsed  it  to  the  holder ; 
and  the  defendant  pleads,  that,  as  between  himself  and  the 
drawer,  the  bill  was  an  accommodation  bill,  and  denies  that 
the  indorsements  from  the  drawer  to  A.,  and  from  A.  to  the 
holder,  were  indorsements  for  value ;  to  whi6h  the  plaintiff 
replies  de  i7ijurid  ;  in  that  case  the  defendant  must  prove  all 
the  averments  in  the  plea.  If  he  merely  proves  that  the  bill 
was  an  accommodation  bill,  that  does  not  satisfy  the  jury  of 
the  truth  of  the  allegation  that  the  indorsements  were  without 
value,  which  would  otherwise  be  inferred  from  those  indorse- 
ments themselves.  Indorsement  means  such  an  act  as  enables 
the  party  to  whom  the  bill  is  given  to  raise  money  on  it. 
Consequently,  the  fact  of  the  bill  being  an  accommodation 
bill,  does  not  raise  any  inference  that  the  indorsements  were 
not  for  value,  and  so  the  defendant  does  not  maintain  that 
part  of  his  plea,  the  burden  of  proving  which  lay  on  him. 
But  take  the  case  of  fraud ; — ^where  the  defendant,  who  is 
sued  upon  a  bill  of  exchange,  pleads  that  it  was  obtained 
from  the  drawer  by  fraud  on  the  part  of  A.,  and  that  A. 
then  indorsed  it  to  the  holder ;  there  proof  of  the  fraud 
renders  it  highly  probable  that  A.,  who  has  obtained  the  bill 
from  the  drawer  by  fraud,  and  has  not  been  able  to  get  any- 
thing from  him,  would  hand  it  over  to  some  one  else,  to  be 
the  conduit-pipe  for  obtaining  value  for  it.    That  raises 
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a  presumption,  until  some  answer  is  given,  that  there  has 
been  no  indorsement  for  value,  and  casts  upon  the  pltiDtiC 
after  this  general  evidence,  the  necessity  of  negativing  thit 
presumption,  and  of  shewing  that,  although  the  above  m- 
ference  might  fairly  be  made  from  the  fact  of  there  being 
fraud  in  the  original  inception  of  the  bill,  value  has  in  Ua 
been  given  for  it  by  the  indorsee.     In  both  these  cases,  the 
issue  is  alike  on  the  defendant,  but  in  the  latter  of  them  be 
discharges  his  duty  by  giving  general  evidence  in  support  of 
his  plea,  while  in  the  former  he  does  not*     In  a  case  like  the 
present,  slender  evidence  of  a  material  communicatioD  doc 
having  been  made  is  all  that  can  be  required  from  a  d^ 
fendant*     Suppose  the  case  to  be  that  the  ship  about  to  be 
insured  was  burnt,  and  that  the  plaintiff  knew  of  it  at  the 
time  he  effected  the  insurance.     No   one  could   have  an? 
doubt  whether  such  a  fact  as  that  had  been  communicited 
to  the  defendant  or  not ;  and  proof  of  the  fact  itself  wooU 
be  reasonable  evidence  to  shew  that  it  had  not  been  comno- 
nicated,  because  the  absurdity  of  such   an   insurance  is  0 
great,   that  you  would  naturally  conclude  that  the  insiirer 
could  not  be  aware  of  the  faCt  of  the  ship's  destruction  by  fire 
when  he  executed  the  policy.     So  here,  it  is  almost  impossibk 
to  believe  that  the  defendant  would  have  insured  this  ship, 
had  he  known  that  she   had   sailed   from  Seville  so  kmg 
before,  that  she  must  be  considered  as  a  missing  ship  at 
the  time  the  policy  was  effected.     It  was  proved  aflSnnativelT 
that  the  time  of  her  sailing  was  communicated  to  the  plaintiff, 
and  that  is  sufficient  to  require  some   affirmative  evidence 
from  him,  to  shew  that  it  was  also  communicated  to  the  d^ 
fendant.     If  I  am  to  consider  myself  as  sitting   here  as  a 
juryman,  I  have  no  hesitation  in  saying  that  the  verdict  was 
right.     But  I  am  not  in  that  position,  and  the  question  for 
our  consideration  is,  have  the  jury  distinctly  understood  this 
view  of  the  question,  and  of  the  evidence  affecting  it  ?  and 
if  there  exist  any  reasonable  doubt  about  that,  it  is  better 
that  the  case  should  go  again  to  a  jury,  in  order  that  the 
whole  matter  may  be  fairly  put  to  them ;  when  perhaps 
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the  plaintiff  may  be  able  to  gire  some  reasonable  evidence  to 
rebut  the  inference  of  non-communication. 

Pollock^  C.  B. — I  also  think  there  ought  to  be  a  new  trial, 
as  the  finding  of  the  jury  was  imperfect.  The  verdict  for 
the  plaintiff,  which  was  delivered  in  the  first  instance,  was 
withdrawn  by  the  subsequent  special  finding  of  the  jury. 
.  That  ultimate  finding  was,  that  there  was  no  evidence  for 
them  to  act  upon,  and  there  was  no  finding  upon  the  ques- 
tion whether  the  material  fact  stated  on  the  plea  was  commu- 
nicated to  the  underwriter  or  not  I  at  the  time  acted  on  the 
impression  that  I  should  reserve  the  question  now  before  us 
for  further  consideration,  without,  at  the  moment,  expressing 
any  opinion  on  the  point.  I  certainly  do  not  feel  the  same 
absence  of  doubt  which  has  been  expressed  by  the  other 
members  of  the  Court,  as  to  the  question  on  whom  the 
burden  of  proof  lay  in  this  case.  It  is  sufficient,  however, 
for  me  to  say  that  there  must  be  a  new  trial,  on  account  of 
the  imperfect  finding  of  the  jury ;  and,  under  all  the  circum- 
stances, I  think  it  ought  to  be  without  costs.    Rule  absolute 

■ 

for  a  new  trial  (a). 

From  these  cases,  the  principle,  which  we  sought  to  es- 
tablish, is  evident,  viz.^  that  whether  the  fraud  or  misrepre- 
sentation be  the  act  of  the  insured,  or  of  his  agent,  the  policy 
is  void,  and  the  contract  between  the  parties  is  vacated  and 
annulled. 

It  remains  to  be  considered  on  this  subject,  whether  by  the  Whether  the 
law  of  England  the  premium  is  to  be  returned  to  the  assured  to  make  a 
where  the  contract  is  void  on  the  ground  of  fraud,  and  con-  JlJ^um^cre 
sequently  no  risk  run :  and  whether  the  underwriter  is  liable  *  ^^^  >* 

proved  against 

to  an  action  if  he  refuse  to  refund  ?  the  anured. 


(a)  The  Lord  Chief  Baron  af- 
terwards referred  the  Reporters  to 
the  case  of  WiUiams  v.  East  India 
Company,  3  East,  192,  which  had 
not  been  cited  upon  the  argument. 
It  was  there  held,  that  wherever 
the  not  giving  notice  of  a  fact  would 
be  criminal,  the  notice  would  be 


presumed ;  and  that,  in  all  cases 
where  the  affirmative  would  be  pre- 
sumed, the  party  pleading  no  no- 
tice must  give  some  evidence  of 
the  negative,  and  that  the  best 
evidence  of  which  the  nature  of 
the  thing  was  capable. 
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1.  ByOrdinan-       By  thc  ordinances  of  France  it  is  declared^  that  if  fraud 

shall  be  proved  against  the  assured,  he  shall  be  obliged  to 
restore  whatever  he  may  have  received  from  the  underwriter, 
and,  in  addition,  to  pay  double  the  premium.  And  if  the 
fraud  be  proved  against  the  underwriter,  he  must  return  the 
premium,  and  pay  the  assured  double  the  sum  insured. 
Valin.  Valin^  in  his  commentaries   upon  these   ordinances,  jusdy 

observes,  "  that  if  the  ofTcnce  is  fully  proved  against  thc 
assured,  his  punishment  is  too  small,  and  that  the  punbh- 
ment  of  the  assured  and  assurer  is  nearly  equal,  although  thc 
crime  is  greater  when  the  premium  and  the  value  of  the  pro- 
perty is  considered  {a).  It  seems  to  be  difficult  to  distinguish 
the  crime  of  the  assured  and  the  assurer,  as  if  it  were  to  have 
been  punished  by  a  criminal  law,  the  pecuniary  amount  would 
scarcely  enter  into  the  consideration,  for  the  moral  offence  is 
the  same,  though  the  gain  by  thc  fraud  may  be  greater  in 
thc  one  case  tlian  in  the  other.  And,  therefore,  as  the  edicts 
of  France  make  a  money  recompense  matter  of  it  to  the 
injured  party,  considering  the  risks  both  run  of  suffering 
through  fraudulent  concealment  and  misrepresentations,  they 
declare  as  the  punishment  to  each  individually,  to  pay  double 
the  sum  which  the  other  respectively  would  have  received  in 
case  the  contract  had  been  fair,  and  a  return  in  one  case  of 
the  money  received,  and  in  the  other  case  to  pay  the  double 
of  the  sum  insured. 

2.  By  the  Law      In  this  country  there  was  no  decision  in  the  Courts  of  law 
of  EDg  u^^  g^^^  ^j^^^  ^^ J  ^^  legislative  enactment  upon  the  subject  »* 

but  in  the  Court  of  Chancery,  where  the  underwriters  bate 

been  relieved  from  their  payments,  the  decree  directed  the 

premium  to  be  returned. 

Where  the  Thus  in  the  case  of  Whittingham  v.  Thombarough  (A),  in 

r"iSi  fr^adlf  *®  y^*^  ^^^*  *®  defendant  and  others  had  come  to  the 

the  assured,      insurance  office,  and  brought  a  policy  for  insuring  the  life  of 

the  premium  »»  n  r  i  i«p     t        i_     i 

was  decreed  to  onc  Horwell  (upon  whose  hte  they  had  no  concern  or  mterest 
be  returned.      depending)  for  a  year ;  and  the  policy  ran  whether  interested 

(«)  2  Valin,  96.   .        (W  Prec  in  Chanc.  20,  and  2  Vcm.  206. 
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or  not  interested^  at  a  premium  of  6L  per  cent.  They  took 
this  way  of  drawing  in  subscribers :  they  agreed  with  one 
Marwood,  a  known  merchant  upon  the  Exchange,  and  a 
leading  man  in  such  cases,  to  subscribe  first;  but  in  case 
Ilorwell  died  within  the  year,  Marwood  was  to  lose  nothing, 
but,  on  the  contrary,  was  to  share  what  should  be  gained 
from  the  other  subscribers.  Upon  the  credit  of  Marwood's 
subscribing,  several  others  (who  had  inquired  of  Marwood 
about  Horwell,  who  was  his  neighbour)  subscribed  hkewise. 
Horwell  lived  about  four  months,  and  then  died;  and  this 
bill  was  brought  to  be  relieved  against  the  poUcy  :  and  this 
matter  being  all  confessed  by  the  answer,  the  Court  decreed 
the  policy  to  be  deHvered  up,  and  the  premium  to  be  repaid. 

So  also  in  the  case  of  Da  Costa  v.  Scandret  (a)  which  has 
already  been  cited  in  a  former  part  of  this  section.  Lord 
Macclesfield^  although  he  held  the  policy  to  be  void,  on  the 
ground  of  fraud,  decreed  the  premium  to  be  returned  to  the 
insured. 

It  is  true,  that  during  the  argument  in  the  case  next  to  be 
quoted,  the  counsel  cited  a  case  of  Racket  v.  Hollingburyy  in 
which  the  Master  of  the  Rolls  had  been  of  a  different  opinion 
from  that  delivered  in  the  two  preceding  cases.  But  Lord 
Mansfield  said,  that  there  must  be  some  mistake  in  reciting 
the  case  before  the  Master  of  the  Rolls,  for  the  practice  of 
the  Court  of  Chancery  was  certainly  agreeable  to  the  two 
former  cases. 

The  case  in  which  this  observation  was  made,  was  Wilson  Where  in  an 
V.  Ducket  {b)y  in  an  action  on  a  policy  of  insurance  on  a  ship,  ?^j|°"  °".*g  ^^ 
with  a  count  of  a  general  indebitatus  assumpsit  for  money  ^^^  ^*^  ' 

.  count  for  mo- 

had  and  received  to  the  plaintiff*s  use,  and  damages  were  ncyhadand 

laid  at  98/.     The  trial  was  had,  under  a  decree  of  the  Court  JJi|^heid7o  he 

of  Chancery,  where  the  now  defendant,  the  insurer,  being  ^®*^  °J  *^® 

there  complainant,  had  offered  to  pay  back  the  premium,  n^  of  the 

which  was  10/.     No  money  was,  in  the  present  case,  paid  peared  thi?the 

into  Court,  though  the  usual  course  in  these  cases  is  for  the  j^  chanwnr 

(a)  2  P.  Wms.  170.     Vide  ante,  p.  577-  (6)  3  Burr.  1361. 
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oflered  to  pty 
back  the  pre- 
mium, tho 
Court  held  thb 
to  amount  to 
the  same  as  if 
the  premium 
had  been 
brought  into 
Court  in  the 
present  action, 
and  the  plain- 
tiff had  a  ver- 
dict for  the 
amount  of  the 
|Mremiiim« 


Where  it  was 
clear  that  the 
assured  had 
heard  of  the 
loss  before  an 
order  was  given 


defendant^  the  insurer,  to  bring  the  premium  into  Court 
The  jury  found  a  verdict  for  the  plaintiff,  for  the  ten  pounds' 
premium,  on  the  count  for  money  had  and  received  to  his  use, 
although  they  were  of  opinion  against  the  policy,  upon  the 
foot  of  fraud,  and  found  against  it,  as  being  fraudulent.    Id 
fact,  the  first  underwriter  was  only  a  decoyduck,  to  induce 
other  persons  to  underwrite  the  policy;    and   it  had  been 
previously  agreed  between  the  insured  and   him,  that  be 
should  not  be  bound  by  signing  the  policy,  which  this  G)Drt 
considered  as  a  fraud,  and  therefore  that  the  jury  had  ^ven 
a  right  verdict  in  finding  the  policy  fraudulent.     With  the 
concurrence  of  Lord  Mansfield  (before  whom  this  cause  was 
tried)  and  of  the  counsel  on  both  sides,  it  was  agreed  to 
bring  this  question  before  the  Court,  whether,  upon  a  policj 
of  insurance  being  found  fraudulent,  the  premium  should  be 
returned  to  the  plaintiff  (the  insured),  or  retained  by  the 
defendant  (the  insurer)?    The  cases  above-mentioned  were 
quoted  by  the  counsel  for  the  plaintiff;  but  they  being  all  io 
Chancery,  Lord  Mansfield  said,  he  wanted  to  know  whether 
there  was  any  common  law  determination  to  the  same  effect 
As  it  did  not  appear  that  there  was,  his  Lordship  said,  it  vis 
plain  what  must  be  done  in  this  case  ;  for  he  looked  upon  the 
offer  made  by  the  complainant's  bill  in  equity,  to  be  the  same 
thing  as  if  the  money  had  actually  been  brought  into  Court 
in  the  present  case. 

But  although  the  common  law  had  been  so  silent  upon  the 
subject,  as  not  to  lay  down  any  general  rule,  and  although 
in  all  the  cases  stated  the  premium  was  restored,  yet  if  the 
fraud  is  notorious,  palpable,  and  gross  in  its  nature,  the  Court 
may  order,  and  has  ordered,  the  underwriter  to  retain  the 
premium. 

Thus  in  Tyler  v.  Home  (a),  where  an  action  was  brought 
by  the  insured  to  recover  150/.,  being  the  amount  of  the 
defendant's  subscription,  the  ground  of  refusal  was,  that  the 
insurance  was  fraudulent ;  and  that  the  plaintiff  knew  of  die 

(a)  Sit.  at  Guild,  after  Hil.  1785.     See  Pftrk  Ins.  455. 
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loss  of  the  ship  at  the  time  of  effecting  the  policy*    The  toimure.    It 
counsel  for  the  plaintiff*  were  under  the  necessity  of  admitting  the  premium 
that  their  client  had  made  some  fraudulent  insurances  upon  deliveT^n»ck. » 
this  very  ship,  subsequent  to  the  one  now  in  dispute,  but 
contended  that  the  news  of  the  loss  of  the  ship  had  not 
arrived  till  after  this  particular  one  was  made.   The  evidence, 
however,  was  so  strong  as  easily  to  convince  the  jury  that 
the  plaintiff*  had  received  information  of  the  loss  before  the 
order  for  making  the  insurance  was  given  to  the  broker ;  and 
they  found  a  verdict  for  the  defendant. 

Lord  Mansfield  said, — **  The  fraud  was  so  gross,  tliat  the 
premium  should  not  be  recovered  from  the  underwriter." 

At  last  this  great  question  came  to  be  expressly  decided  In  all  cases  of 
in  the  case  of  Chapman  and  Others  v.  Fraser  (a),  where  the  part  of  the 
the  agent  of  the  assured  only  had  been  the  guilty  person,  ^^^^^  ghaii 
and  the  whole  Court  of  King's  Bench  were  of  opinion,  that  ??J^,f*^*^^" 
in  all  cases  of  actual  fraud  on  the  part  of  the  assured  or  his 
agent,  the  underwriter  might  retain  the  premium. 

If  a  policy  be  avoided  on  account  of  a  misrepresentation  Otherwiae 
made  without  any  fraud,  the  assured  is  entitled  to  a  return  bvoidedW? 
of  premium  {Feise  v.  Parkinson)  (6).  S^'^SS^^ 

It  is  to  be  observed  that  it  has  been  laid  down  as  clear  «ctaal  fraud. 
law  that,  if  the  underwriter  has  been  guilty  of  fraud,  an 
action  lies  against  him,  at  the  suit  of  the  insured,  to  recover 
the  premium.     Thus  it  was  said  by  Lord  Mansfield,  in  the  Iftheander- 
case  of  Carter  v.  Boehm  (c),  which  has  already  been  quoted  g^^  of  frand, 
at  large  in  this  section : — "  The  policy  would  be  void  against  ^y^^gJH^ 
the  underwriter  if  he  concealed  anything;  as,  if  he  insured  a  to  recover tlw 
ship  on  her  voyage,  which  he  privately  knew  to  be  arrived, 
and  an  action  would  lie  to  recover  the  premium."  « 

By  several  of  the  foreign  ordinances  the  punishment  of  Byierenl 
fraud  in  matters  of  insurance  is  exceedingly  severe.  By  those  ^^f^ 
of  Amsterdam  it  is  declared,  "  That  as  contracts  of  insurance  P  matteia  of 

.  insuraiice  la 

are  contracts  of  good  faith,  wherein  no  fraud  or  deceit  ought  tlio  sulrfect  of 

criminal 

pooiibiiiaDt* 

(a)  B.  R.  Tnn.  33  Geo.  3.  Park  (6)  4  Taunt.  640. 

Ins.  456.  (c)  3  Burr.  1909. 
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to  take  place,  in  case  it  be  found  that  the  insured  or  insurers, 
captains,  shippers,  pilots,  or  others,  used  fraud,  deceit,  or 
craft,  they  shall  not  only  forfeit  by  their  deceit  and  craft,  but 
shall  also  be  liable  to  the  loss  and  damage  occasioned  thereb?, 
and  be  corporally  punished  for  a  terror  and  example  to  others, 
even  with  death,  as  pirates  and  manifest  thieves,  if  it  be 
found  that  they  have  used  notorious  malversation  or  craft*"  (a). 
The  ordinances  of  Middleburg  contain  a  provision  exactly  in 
the  same  words.  At  Stockholm^  also,  it  has  been  declared 
that  such  an  offender,  besides  restitution  to  the  party  injured, 
shall,  according  to  the  circumstances  of  every  particular  afiair, 
be  punished  in  his  estate,  honour,  and  life  (6). 

Frauds  in  contracts  of  insurances  have  not  as  yet  had  any 
punishment  affixed  to  them  by  the  laws  of  England^  that  I 
have  been  able  to  learn;  but  there  are  one  or  two  cases 
which  have  been  declared  to  be  felonious  by  positive  statutes 
where  the  act  committed  has  been  to  the  prejudice  of  the 
underwriters  (c). 


SECTION  11. 


OF   ILLEGAL   VOYAGES. 


Wherein  ALTHOUGH  a  great  deal  has  been  said  in  the  precedimr  i»rt 
made  on  a  voy.  uf  this  Treatise  of  voyages  in  general,  nothing  has  been  said 
mSSted^^  about  any  illegality  that  might  affect  the  voyage  and  render 
^  the  com-       it  void.     I  shall,  therefore,  in  this  section,  proceed  to  sbo« 

mon,  ftatutey  ^        ^         ^ 

or  maritime  that  in  many  instances  a  voyage  which  is  prohibited  by  the 
is  Toid.  laws  of  the  country,  renders  every  insurance  on  it  void,  and 

the  policy  of  no  effect.  And  the  rule  is  this,  '*  that  whenerer 
an  insurance  is  made  on  a  voyage  expressly  prohibited  bv  the 
common,  statute,  or  maritime  law  of  the  country,  the  policy  is 
of  no  effect.     The  principle  upon  which  such  a  regulation  b 

(a)  Ord.  of  Amsterdam,  art.  56 ;      288. 

2  Mag.  146.  (c)  See  1  Vict.  c.  S9,  ».  6,  flIi^ 

(6)  Art.  30 ;  2  Mag.  76  ;  2  Mag.      p.  346. 
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founded^  is  not  peculiar  to  this  kind  of  contract ;  for  it  is 
nothing  more  than  that  which  destroys  all  contracts  what- 
soever :  that  men  can  never  be  presumed  to  make  an  agree- 
ment forbidden  by  the  laws ;  and  if  they  should  attempt  such 
a  thing,  it  is  invalid,  and  will  not  receive  the  assistance  of  a 
Court  of  Justice  to  carry  it  into  execution"  (a). 

1.  The  most  material  case  upon  this  point  is  that  of  John- 
ston V.  Sutton  {b\  which  came  on  to  be  argued  in  the  year 
1779,  and  received  the  solemn  opinion  of  the  Court  of 
King's  Bench. 

It  was  an  action  on  a  policy  of  insurance  on  goods,  on  Where  i 
board  the  ship  Venus,  "lost  or  not  lost,  at  and  from  London  made  up 
to  New  York,  warranted  to  depart  with  convoy  from  the  ^^^ 
channel  for  the  voyage."    The  cause  was  tried  before  Lord  New  Yc 

direct  cc 

Mansfield,  at  Guildhall,  and  a  verdict  was  found  for  the  ventionc 

act  of  P 

plaintiff.     The  defendant  obtained  a  rule  to  show  cause  why  ^ent. 
there  should  not  be  a  new  trial.    The  facts,  upon  his  Lord-  in<i\,^ 
ship's  report,  ;appeared  to  be  these : — The  ship  was  cleared  *°^  *^® 
for  Halifax  and  New  York,     She  had  provisions  on  board,  not  liabl 
which  she  had  a  license  to  carry  to  New  York,  under  a  pro- 
viso in  the  prohibitory  act  of  16  Geo.  3,  c.  5.    But  one-half  of 
the  cargo,  including  the  goods,  which  were  the  subject  of 
this  insurance,  was  not  licensed,  and  was  not  calculated  for 
the  Halifax  market,  but  for  New  York.    There  had  been  a 
proclamation  by  Sir  William  Howe  to  allow  the  entry  of 
unlicensed  goods  at  New  York ;  and  though  there  were  bonds 
usually  given  at  the  Custom  House  here,  by  which  the  captain 
engaged  to  carry  the  goods  to  Halifax,  those  bonds  were 
afterwards  cancelled,  on  producing  a  certificate  from  an  officer 
appointed  for  that  purpose  at  New  York,  declaring  that  they 
were  landed  there.   The  commander-in-chief  had  no  authority 
under  the  act  of  Parliament  to  issue  such  proclamation,  or  to 
permit  the  exportation  of  unlicensed  goods.    The  Venus  was 
taken  in  her  passage  to  New  York  by  an  American  privateer. 
The  first  section  of  the  statute  prohibits  all  commerce  with 

(d)  See  Park  Ins.  p.  497.  {b)  Doug.  254. 
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[part  ii. 


Wbere  an 
insurance  was 
made  in  direct 
contravention 
of  the  exclu- 
sive right  of 
tradingCTanted 
to  the  £ist 
India  Company 
by9iSc10  Wm. 
3,  c.  44,  the 
underwriters 
were  held  to  be 
discharged. 


the  province  of  New  York,  (amongst  others),  and  confiscates 
all  ships  and  their  cargoes  which  shall  be  found  trading,  or 
going  to  or  coming  from  trading  with  them  (a).  In  sectioo 
the  second  there  is  a  proviso,  excepting^  ships  laden  with 
provisions  for  the  use  of  his  Majesty's  garrisons  or  fleets,  or 
for  the  inhabitants  of  any  town  possessed  by  his  Majesty's 
troops,  provided  the  master  shall  produce  a  license  specifying 
the  voyage,  &c.,  and  the  quantity  and  species  of  provisioos; 
but  by  the  same  proviso  it  is  declared,  that  goods  not  licensed, 
found  on  board  such  ship,  shall  be  forfeited.  After  argument, 
upon  the  motion  for  a  new  trial. 

Lord  Mansfield  said — "  The  whole  of  the  plaintiff's  case 
goes  on  an  established  practice,  directly  against  an  act  of  P8^ 
liament.  If  the  defendant  did  not  know  that  the  goods  were 
unlicensed,  the  objection  is  fair  as  between  the  parties.  If 
he  did,  he  would  not  deserve  to  be  favoured.  But,  howerer 
that  may  be,  it  was  illegal  to  send  the  goods  to  New  Yortr 
and,  in  pari  delicto^  potior  est  conditio  dejendentis.  It  is 
impossible  to  bring  this  within  the  cases  cited  (6),  because 
here  there  was  a  direct  contravention  of  the  law  of  the  land." 
The  rule  for  a  new  trial  was  made  absolute. 

Upon  the  same  principle  it  was  that  in  the  cause  oi  Camden 
and  others  v.  Anderson  (c),  which  was  long  contested  in  the 
Court  of  King's  Bench,  and  afterwards  upon  a  writ  of  error 
in  the  Exchequer  Chamber,  the  underwriters  were  held 
not  liable,  the  insurance  in  that  case  being  made  in  direct 
contravention  of  the  exclusive  right  of  trading  granted  to  the 
East  India  Company  by  stat.  9  &  10  Wm.  3,  c.  44,  s.  81, 
and  which  exclusive  right  had  never  for  one  moment  been 
suspended,  nor  had  that  statute  ever  ceased  to  be  an  existing 
law.  Indeed  the  principle  which  destroys  all  insurances  made 
on  ships  proceeding  on  illegal  voyages,  never  was  contested 
at  the  Bar  in  the  argument  of  the  above  cause ;  but  only  the 


(a)  16  Geo.  3,  c.  5. 

(6)  These  were  cases  of  insur- 
ances on  ships  trading  contrary  to 
the  revenue  laws  of  foreign  coun- 


tries, of  which  more  will  be  6^ 
hereafter. 

(c)CT.  R.  723;  I  B.&P.  I7i 
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application  of  it  to  the  particular  case,  on  account  of  various 
statutes  which  had  been  passed  and  repealed,  and  on  account 
of  a  clause  in  a  more  modern  statute,  which  it  was  supposed 
precluded  the  underwriters  from  setting  up  this  defence  (a). 
But  no  man  attempted  to  argue  that  that  which  is  unlawful, 
and  a  pubHc  wrong,  could  be  the  ground  of  an  action. 

2.  Soon  after  the  above  decision,  a  case  of  Wilson  v.  ilfar-  q.  ^  ^^» 
ryai  (6),  arose,  in  which  the  rights  of  the  East  India  Com"  ^*we«n  ***« 
panjff  as  far  as  they  were  affected  by  the  treaty  between  this  America,  tho 

,     -         .  .11.  I  .  ..  United  States 

country  and  America,  came  to  be  discussed  m  an  action  on  a  are  permitted 
policy  of  insurance.  By  the  13th  article  of  that  treaty,  which  Se^Britilh'^ 
was  confirmed  by  stat.  37  Geo.  8,  c.  97,  s.  22,  the  United  territories  in 

,  ,  India.    And 

States  of  America  are  permitted  to  trade  to  and  from  the  a  voira^  is 
British  territories  in  India.     But  it  was  contended,  notwith-  i^^Ji^  ^  u 
standing  the  treaty  and  statute,  that  the  insurance  in  question  JJ^j^^^irwt  '^ 
was  upon  an  illegal  voyage,  being  "  at  and  from  Bourdeaux  to  ^^^^m  America 
Madeira  and  the  East  Indies,  and  back  to  America,^^  whereas  cirGuitout 
the  treaty  meant  to  tolerate  no  other  trading  than  a  direct  thcr^TOnnS^, 
one  between  America  and  the  East  Indies :  and  also  it  was  *°^  although 

the  parties  in- 

insisted,  that  Butler  and  Collet,  the  persons  for  whose  benefit  terested  in  tho 
this  insurance  was  effected,  were  not  entitled  to  the  benefit  of  natural  bom 
the  treaty,  they  being  natural-born  subjects  of  this  country,  but  ^^^  ^^l^^ 
one  of  whom,  after  the  ratification  o{  American  independence,  ^<}*4f  ^^ 

domiciled  in 

had  gone  with  his  wife  and  family  to  reside  in  America,  has  America,  and 
ever  since  been  domiciled  there,  and  received  as  a  citizen  of  entiU^to  the 
the  States  of  America,  and  the  other  of  whom  was  resident  ^ncfito^  tl>c 

treaty. 

and  domiciled  in  America  before  the  independence  of  that 
country,  and  has  continued  to  be  resident  and  domiciled 
there :  and  because  their  agent,  the  plaintiff,  when  he  shipped 
the  goods,  and  when  he  caused  the  policies  to  be  effected, 
was  resident  in,  and  a  subject  of  Great  Britain,  and  knew 
that  the  ship  was  destined  fdr  the  British  territories  in  India. 
The  special  verdict  in  this  case  was  three  times  argued  in 
the  King's  Bench,  and  once  in  the  Exchequer  Chamber; 
and  the  learned  Judges  composing  both  those  Courts,  were 

(a)  33  Geo.  3,  c.  52,  8. 150.    Park  Ins.  499. 
(6)  8T.  R.  31:  1  B.&P.430. 
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unanimously  of  opinion,  that  a  natural-bom  sabject  of  tin 

country,  though  he  cannot  throw  off  his  allegiance  to  tbe 

country,  yet  he  may  be  a  citizen  of  America  for  the  porpoies 

of  commerce,  and  entitled  in  the  latter  character  to  all  the 

benefits  of  the  treaty :   and  that  the  trade  allowed  by  the 

treaty  between  America  and  the  East  Indies  need  not  he 

direct ;  it  may  be  carried  on  circuitously  through  any  coanlij 

in  Europe^  including  Great  Britain^     The    plaintiffs  hid 

judgment.    In  the  Court  of  King's  Bench,    Liord  Kemyon 

added,  that  if  in  the  commencement  of  one  entire  Toyage 

there  be  anything  illegal,  and  an  insurance  be  effected  on  the 

latter  part  of  the  voyage,  which  taken  by  itself  would  k 

legal,  such  illegal  commencement  would  hare  made  the  whok 

illegal,  and  the  assured  could  not  recover  upon  the  policy. 

A  natnral-boni  And  the  question  again  came  before  the  Court  in  the  cue 
^6ct  of  thU    ^f  p^^  ^   j^j  ^^j^  ^jjg^g  jj.  ^^g  jjgij^  ^jj^^  ^  natural-born 

donucufidina  gubject  pf  this  Country,  domiciled  in  a  foreign  country  is 
in  unity  with  amity  with  this,  may  lawfully  exercise  the  privileges  of  i 
exerdM  the  subject,  where  he  is  domiciled,  to  trade  with  another  couotry, 
£^i;»    in  hostility  with  this. 

heisdomidled.       Lord    StoweU  likewise   acknowledges  this    rule  of  hw 

respecting  the  privileges  which  a  subject  of  one  country  it 
able  to  exercise,  by  becoming  resident  and  domiciled  id 
another.  In  the  case  of  the  Matchless  (6),  he  says,  "  Mr. 
Millidge  is  described  in  the  claim  as  a  British-horn  subject, 
but  at  present  residing  at  Boston.  He  is  described  as  resid- 
ing with  his  family  there,  and  he  appears  in  this  transacdoD 
as  exporting  goods  thence.  Not  a  woitl  has  been  produced 
to  shew  that  he  is  not  a  settled  merchant  of  that  city.  A 
question,  then,  arises  of  great  moment,  regarding  as  weU  the 
interests  of  a  state  as  the  interests  of  its  subjects.  Is  sudi  t 
person  to  be  considered  as  a  merchant  of  Great  Briiaim,  or 
a  merchant  of  America?  Upon  such  a  question  it  has 
certainly  been  laid  down  by  accredited  writers  on  general 
law,  and  upon  grounds  apparently  not  unreasonable,  that  if  a 

(a)  1  M.  &  S.  726.  (6)  1  Hagg.  A.  R.  103. 
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merchant  expatriates  himself,  as  a  merchant  to  carry  on  the  If  a  merchant 
trade  of  another  country,  exporting  its  produce,  paying  its  hhnselTas'a 
taxes,  employing  its  people,  and  expending  his  spirit,  his  merchant,  to 
industry,  and  his  capital  in  its  service,  he  is  to  be  deemed  a  trade  of  ano- 
merchant  of  that  country,  notwithstanding  he  may,  in  some  he  is  to  bo 
respects  be  less  favoured  in  that  country  than  one  of  its  native  merchant  of 
subjects.     Our  own  country,  which  is  charged  with  holding  **>**  country. 
the  doctrine  of  unextinguishable  allegiance  more  tenaciously 
than  others,  is  no  stranger  to  the  application  of  this  rule.   Its 
highest  tribunals  which  adjudicate  the  national  character  of 
property  taken  in  war  apply  it  universally."    His  Lordship,  A  British  mcr- 
afler  referring  to  the  authorities  above-mentioned,  proceeds,  in  a  foreign 
«  under  the  shelter  of  these  authorities,  I  should  incline  to  S^^^*^ 

'  witn  some 

hold,  if  I  were  compelled  to  face  the  general  question,  that  a  commercial 

,  privileges  he 

British  merchant  resident  in  a  foreign  country  must  part  would  nave  at 
with  some  commercial  privileges  which  he  would  preserve  if  he^MuIres 
resident  at  home,  whilst  he  acquires  others  by  residence  o*^e"by 

*■  •'  residence 

abroad."  abroad. 

So  also  in  pursuance  of  the  principle  just  adverted  to,  as  If  a  ship  be 

insured  "  at 

falling  from  Lord  Kenyon,  the  Court  of  King's  Bench,  in  a  and  from"  a 
much  contested  case  of  Bird  v.  Appleton  (a),  held,  that  if  a  P|^j  J^^.^ 
ship  was  insured  "  at  and  from  Canton  to  Hamburghy^  and  »* t^** pl*cc  is 

engaged  in  an 

during  her  stay  at  Canton  was  engaged  in  an  illegal  traffic,  illcgid  traffic, 
the  assured  could  not  recover  for  the  ship  in  the  course  of  the  cannwt^^?er 
voyage  from  Canton  to  Hamhursh  (6).  ^^^.  *  ^^  . 

Jo  o     \  /  arising  in  the 

By  the  statute  of  9  Ann.  c.  21,  all  vessels  navigating  within  homeward 
the  limits  of  the  exclusive  trade  of  the  South  Sea  Company 
were  required  to  have  a  license  from  the  South  Sea  Com- 
pany (c).  The  42  Geo.  3,  c.  77,  repealed  the  necessity  of  a 
license  from  either  the  East  India  or  South  Sea  Company  for 
ships  passing  through  the  Straits  of  Magellan,  or  round 
Cape  Horn,  and  trading  in  the  Pacific  Ocean  from  Cape 

m 

Horn,  to  180  degrees  west  longitude  from  London;  whether 


(a)  8  T.  R.  5C2.  (c)  Toulmin     r.    Anderson^    I 

(6)  Sec  Scwcll  V.  iioyal  £.\cli.      Taunt.  227 ;  ante,  p.  344. 
Coinp.  4  Taunt.  856. 
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they  combine  fishing  with  trading  or  not  (a).     This  pcnnt  wa 
further  cleared  by  55  Geo.  3,  c  57,  and  141  {by. 

If  a  ship,  though  neutral,  be  insured  on  a  Toyage  pro 
hibited  by  an  embargo,  laid  on  in  time  of  war  by  the  prino 
of  the  country,  in  whose  ports  the  ship  happens  to  be,  sud 
an  insurance  also  is  void.  This  depends  upon  the  power  o 
an  embargo,  the  right  of  laying  on  which  by  the  sovereign  d 
this  country  in  time  of  war  is  undoubted,  although  in  tin 
of  peace  it  may  be  a  different  question.  Tbe  right  booj 
admitted,  it  follows  of  course,  that  any  act  done  in  contrafo- 
tion  of  a  proclamation  of  this  nature,  is  illegal  and  crimiml, 
because  it  is  equally  binding  as  an  act  of  Parliament,  anda 
contract  founded  on  such  illicit  proceedings  is  conseqoeotlf 
Toid. 

This  was  determined  in  a  case  oi  Delmada  v.  Moiteux(e), 
upon  a  special  verdict.  It  was  an  action  on  a  policy  of  insur- 
ance on  the  Bella  Juditta,  a  Venetian  ship,  at  and  fim 
London  to  Grenada^  with  liberty  to  touch  at  Cork  and 
Madeira  to  load.  The  defendant  pleaded  the  general  issoe, 
and  the  cause  came  on  for  trial  before  Mr.  Justice  BwUer, 
when  the  jury  found  a  special  verdict,  the  material  &cts  in 
which  were  these: — That  the  ship  was  a  Venetian  vend, 
and  the  plaintiff  a  subject  of  the  state  of  Venice;  that  in 
October t  1783,  the  ship  sailed  on  her  voyage  from  Londm  to 
Corki  and  there  took  in  a  loading  of  provisions,  the  propeit; 


ii 
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(a)  Jacob  o.  Jansen,  3  Taunt 
634.  Gill  0.  Donbp,  Hil.  56  Geo.  3, 
inC.P. 

(6)  See  Cowie  o.  Barber,  4  M.  & 
S.  16,  where  these  acts  of  Parlia- 
ment do  not  appear  to  have  been 
adverted  to.  The  45  Geo.  3,  c.  34, 
bestowed  on  foreign  ships  the  same 
privilege  which  the  42  Geo.  3,  c.  1*!^ 
gave  to  British  built  ships.  The 
Court  of  Error,  however,  in  the 
case  of  Dunlop  o.  Gill  afterwards 
reversed  the  decision  of  C.  P.  And 
they  held  that  the  45  Geo.  3,  c.  34, 


only  repealed  the  navigation  act  u 
to  foreign  built  ships,  and  did  not 
confer  upon  them  (when  mri- 
gating  under  ita  provisions  vilh 
the  king's  license)  all  the  pririkgei 
of  British  built  ships,  and  then- 
fore  that  the  former  could  not 
trade  to  the  western  coast  of  Ane- 
rica  without  a  South  Sea  liceue, 
I  B.  &  A.  334 ;  and  see  the  pitteBt 
navigation  law,  3  &  4  Wm.  4,  c.M. 
(c)  B.  R.  Mich.  25  Geo.  3.  Pui 
Ins.  p.  505. 


Ii; 
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of  French  subjectSi  the  enemies  of  the  King  of  Great  Britain. 
That  the  said  ship,  having  taken  in  at  Cork  clearances  and 
bills  of  lading  for  Maderia,  an  island  belonging  to  the  King 
of  Portugaly  sailed  in  December ^  178^9  from  Cork  to  that 
island,  at  which  she  was  neither  to  unload  any  part  of  her 
cargo,  nor  to  receive  any  goods  on  board,  but  where  she  took 
clearances  and  bills  of  lading  for  the  island  of  St.  Thomas, 
belonging  to  Denmark,  whither  she  was  not  destined ;  that 
on  her  voyage  from  Maderia  to  Grenada,  within  fourteen 
leagues  of  the  latter,  she  was  captured  by  an  English  man- 
of-war  as  prize,  and  carried  to  St.  Lucia;  that  when  the  ship 
sailed  from  London,  and  from  thence  till  after  the  capture, 
Grenada  was  in  the  possession  of  the  French  king.  The 
special  verdict  further  finds,  that  his  Majesty,  on  the  18th 
day  of  August,  1780,  laid  an  embargo  upon  all  ships  and 
vessels  laden  or  to  be  laden  in  the  ports  of  the  kingdom  of 
Ireland  with  black  cattle  and  hogs,  beef,  pork,  butter,  and 
cheese,  or  any  sort  of  provisions.  It  is  also  found,  that  after 
Che  capture,  a  suit  was  commenced  in  the  Vice  Admiralty 
Court  at  BarbadoeSf  against  the  said  ship  and  cargo,  as 
belonging  to  the  French  king,  or  to  some  of  his  subjects ; 
and  the  Judge  of  that  Court  did  condemn  the  cargo  as  the 
property  of  the  enemies  of  the  King  of  Great  Britain,  which 
sentence  was  appealed  from,  and  is  now  depending ;  that  the 
Judge  of  the  said  Court  of  Vice  Admiralty  was  of  opinion, 
that  the  said  ship  Bella  Juditta  was  the  property  of  Abram 
^Delmada,  the  plaintiff*,  and.  ordered  that  the  ship  should  be 
restored ;  but  he  did  not  conceive  the  owner  of  the  said  ship 
to  be  entitled  to  any  freight,  or  damages  occasioned  by  the 
capture,  because  she  was  engaged  in  a  wrong  act,  and  the 
captor  did  no  more  than  his  duty;  that  the  said  ship  was 
accordingly  restored. 

Upon  this  verdict,  the  question  for  the  Court  to  decide  in 
point  of  law,  was  whether  the  insurers  upon  the  ship  on  this 
voyage  were  liable  to  pay  for  this  loss  of  freight,  and  the 
damages  occasioned  by  the  capture  ? 

Lord  Mansfield. — "  Is  this  voyage  not  a  breach  of  the 
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embargo?    Tbe  king  in  time  of  war  t 

to  lay  an  embargo :  in  time  of  peace 

Every  power  lays  them  on.     If  the  ihi 

ing  goods  of  an  enemy  on  a  voyage  lai 

she  might  have  been  entitle<1  to  freigl 

tence  says,  she  shall  not.     And  why  ? 

a  wrong  thing.     It  is  a  fraud :  for  un 

port,  she  goes  to  an  enemy's  port.     SI 

What  the  consequence  of  that  is,  has  t 

but  to  break  an  embargo  is  undoubted 

wherever  a  man  makes  an  illegal  coi 

not  lend  him  their  aid."    The  defer 

judgment. 

Bat  iha  rule  Though  an  insurance  upon  a  smugg 

to  tnding         ty  the  revenue  laws  of  this  country,  w 

S^f^fl^dmi  principle  above  stated ;  yet  tbe  rule  ha 

eoantrici:        to  extend  to  those  cases,  where  ship*  I 

becwue  no  ,  ,  , 

cooDtry  tnkes     to  trade,  contrary  to  the  revenue  law: 

S^ufuwioT  because  no  country  takes  notice  of 

'Bother.  another ;  in  such  cases,  therefore,  the  | 

and  if  a  loss  happen,  the  underwriter  ^ 

Thus  in  tbe  case  of  Planche  again 

stated  at  large  in  a  preceding  section  {e 

taken  to  the  insurance  was,  that  tbe 

underwriters,  tbe  ship  having  been  c 

although  she  was  never  designed  to  ( 

Lord  Mansfield  declared,  for  himself 

it  was  no  fraud  on  the  underwriten 

The  reason  for  clearing  for  Ostend,  am 

as  from  thence,  did  not  fiilly  appear : 

Tbe  Permiers  Generavx  have  tbe  ma 

in  France.     As  we  have  laid  a  large  t 

the  FreficA  may  have  done  the  same  i 

the  interest  of  the  farmers  to  connive 

Ertglith  commodities,  and  take  Ostend 


la}  Stct.  1,  put  2,  p.  s 
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the  trade  by  exacting  a  tax,  which  amounts  to  a  prohibition. 
But  at  any  rate,  this  was  no  fraud  in  this  country.  One 
nation  does  not  take  notice  of  the  revenue  laws  of  another. 

In  another  case  oi  Lever  v.  Fletcher  (a),  a  short  time  after- 
wardsy  at  Guildhall^  Lord  Mansfield^  in  his  charge  to  the 
jury,  advanced  the  same  doctrine  which  had  been  established 
by  the  whole  Court  in  the  preceding  case. 

It  was  an  action  on  a  policy  of  insurance,  at  and  from 
London  to  Pensacola  and  Mansha^y  in  the  river  Mississippi^ 
with  liberty  to  touch  at  Portsmouth  aiid  Jamaica.  The  ship 
insured  was  employed  in  the  usual  trade  in  the  river  Missis^ 
sippi,  and  traded  at  Little  Manshae^  on  the  island  of  New 
Orleans^  part  of  the  dominion  of  Spain.  Manshae,  the 
place  mentioned  in  the  policy,  is  part  of  the  continent  of 
North  America,  on  that  side  of  the  river  which  France  and 
Spain,  by  the  treaty  of  Paris  in  1763,  surrendered  to  Great 
Britain,  and  is  about  thirty-seven  leagues  higher  up  the  river 
than  Neio  Orleans.  The  loss  happened  by  a  seizure  of  the 
ship  at  Little  Manshae  by  the  Spanish  governor,  as  a  reprisal 
for  transgressions  alleged  to  have  been  committed  by  a  king's 
ship  in  the  Lakes.  The  counsel  for  the  defendant  contended, 
that  the  policy  in  question  was  on  a  trading  voyage,  and  that 
the  trade  itself  was  an^  illicit  one. 

Lord  Mansfield. — ''  The  first  question  is,  whether  this 
policy  covers  the  trading  on  the  Mississippi  before  the  ship's 
arrival  at  Manshae  ?  The  trading,  at  Little  Manshae  is  a 
delay  of  the  voyage,  and  an  increase  of  the  risk.  If  the  policy 
do  not  cover  this  part  of  the  trading,  then  it  is  a  deviation, 
and  there  b  an  end  of  the  contract,  at  least  so  as  to  prevent 
the  plaintiff  from  recovering.  It  is  very  clear  what  the  trade 
is.  Every  trading  with  the  subjects  oi  Spain  is  illicit  by  the 
treaty  of  Paris.  The  navigation  is  free  to  both  countries ; 
and  the  municipal  laws  of  both  countries  remain.  Though 
such  trading  be  contrary  to  the  laws  of  Spain,  yet  no  country 
pays  attention  to  the  revenue  laws  of  another.    Therefore,  if 

(a)  Lond.  sit  Hil.  Vact.  1780.  Park  Ins.  p.  506. 
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the  defendant  had,  with  full  knowledge  that  it  was  a  smoggGng 

trade  with  Spain,  made  the  insurance,  then  it  might  be  a  fair 

contract  between  the  parties.     But  the  main  question  for 

consideration  seems  to  be,  whether  this  trading  at  Litik 

Manshcie  was  insured  by  the  policy  ?  '*     The  jury  found  ix 

the  defendant,  and  it  may  be  presumed  on  the  ground  of 

deviation. 

How  far  Mr.  J.  Park  in  his  Treatise  {a\  has  some  remarks  on  the 

an  tSSa^ia       subject  of  trading  with  an  enemy,  which  I  shall  copy  into  this 

wVaiftnJ?    '^f^*^*^'     He  says,  "it  cannot  be  improper,  because  it  ii 

nearly  connected  with  the  subject  before  us,  to  enter  upoo 
the  inquiry,  how  far  trading  with  an  enemy  in  time  of  actoil 
war  is  legal  ?  The  opinion  of  foreign  writers  upon  this  point, 
cannot  fail  to  afford  information  upon  the  question.    It  has 
1.  By  the  laws  long  been  settled  in  France,  that  all  trading  with  enemies  is 
^^y„^J^         illegal  (6).    This  indeed  is  given  as  the  reason  for  requiring  to 
be  inserted  in  the  policy  of  insurance,  the  name  and  place  of 
abode  of  the  insured,  the  effects  upon  which  the  insurance  ii 
made,  the  name  of  the  ship,  and  the  place  of  loading  and 
unloading.     By  complying  with  such  a  requisition,  it  is  knowB 
in  time  of  war,  whether,  notwithstanding  the  prohibition  of 
commerce,  which,  according  to  these  writers,  a  declaration  of 
war  always  imports,  the  subjects  of  the  king   condnae  to 
trade  with  the  enemies  of  the  state,  or  with  their  friends  and 
allies ;  by  which  means  they  would  be  able  to  convey  warlike 
stores,  provisions,  and  other  prohibited  goods  to  the  enemj* 
But  everything  of  this  kind  being  forbidden,  as  prejudicial  to 
the  state,  would  be  liable  to  confiscation,  and  to  be  condemned 
as  prize,  whether  found  in  ships  of  our  country,  or  of  friendi 
and  allies  (e).    The  prohibition  to  insure  the  property  of  an 
enemy,  which  is  almost  generally  established   by  the  ordi- 
nances of  foreign  countries,  proceeds  upon  the  principal,  that 
it  is  unlawful  to  trade  with  an  enemy :  because  if  commerce 
were  allowed  to  be  carried  on  between  the  hostile  nations, 

(a)  Park  Ins.  p.  507.  (c)  Bynk.  Quest  Jur.  Pub.  Wk  h 

ib)  Guid.  c.  2,  art  2,  3,  and  5 ;      c  3. 
2  Val.  31. 
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there  could  not  possibly  be  an  objection  to  protect  that  com- 
merce by  means  of  the  contract  of  insurance,  (a) 

The  general  law  of  England  had  not,  till  lately,  laid  down  ^  %  the  law 
any  express  rule  upon  the  subject ;  but  we  must  take  notice 
of  what  has  passed  in  the  Courts  of  Justice  upon  the  question. 
The  only  ancient  cases  to  be  found  in  the  books  upon  the 
subject  are  two;    the  one  is  in  RoWs  Abridgment^  and 
happened  in  the  thirteenth  year  of  the  reign  of  Edward  the 
Second.  (A)    A  license  granted  to  certain  merchants  to  buy 
and  sell  in  Scotland^  which  was  then  at  war  with  the  King  of 
England^  was  declared  to  be  void:   and  consequently  the 
trading  held  to  be  illegal.    The  other  was  a  case  put  to 
the  Judges,  in  the  time  of  Lord  Somers,  for  their  opinion 
upon  the  point,  whether  sending  corn  to  the  enemy,  in  time 
of  war  and  famine,  was  a  crime  at  the  common  law.    The 
Judges  held  it  was  a  misdemeanor.    It  is  to  be  observed, 
however,  that  the  last  was  a  case  where  provisions  were 
supplied,  which,  as  well  as  warlike  stores,  must  be  prohibited 
from  the  nature  of  the  thing.'* 

The  first  modern  case,  in  which  trading  with  an  enemy 
came  at  all  under  consideration,  although  it  did  not  then  meet 
with  any  decision,  was  that  of  Henkle  against  the  Royal  Ex^ 
change  Assurance  Company^  before  Lord  Hardwicke  in  the 
Court  of  Chancery  (c).  His  Lordship  there  said, — it  might 
be  going  too  far  to  say  that  all  trading  with  enemies  is  un- 
lawful :  for  that  general  doctrine  would  go  a  great  way,  even 
where  only  English  goods  are  exported,  and  none  of  the 
enemy's  imported,  which  might  be  very  beneficial-  He  was 
not  satisfied  with  the  answer  given  to  the  objection  of  an 
illicit  trade,  by  citing  the  case  of  the  South  Sea  Company  (d) ; 
for  that  by  no  means  determined  the  question.  That  was 
not  a  trading  contrary  to  the  law  of  this  country ;  but  con- 
trary  to  the  agreement  of  the  company :  which  is  different 


(a)  Ord.  of  Stockholm,  &c.  2         (c)  I  Ves.  317. 
Mag.  277.  ((0  See  ante,  p.  635. 

(b)  4  Roll.  Abr.  173. 
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B 


An  mtomice 
on  a  neutral 
Tcstel  trading 
to  an  enemy's 
country  is 
valid. 


from  a  contract  repugnant  to  the  general  law  of  the  countrr, 
whether  statute,  common,  or  maritime  law.  The  same 
answer  might  be  given  to  Sir  Robert  Nightingales  case, 
which  was  merely  a  plea  in  the  Exchequer,  upon  the  priTite 
right  of  the  company,  being  contrary  only  to  their  statutes, 
and  not  to  the  general  law  of  the  land. 

From  this  opinion,  it  is  evident  that  the  question  was  by  do 

means  settled  in  Lord  Hardwicke*s  mind :  but  in  a  subM- 

quent  case  of  Gist  v.  Mason  {a)^  Lord  Mansfield  strooglf 

argues,  that  trading  with  an  enemy  is  not  forbidden  by  the 

general  law  of  the  country :  for  he  says,  that  several  acts  of 

Parliament  have  been  specialty  passed,  in  order  to  make 

such  trading  illegal,  which  proves  that  the  Legislature  did 

not  think  it  was  so  before.     The  ship,  indeed,  in  the  last  of 

these  cases,  appeared  to  be  neutral ;  and  the  Court  laid  h 

down,  that  it  had  no  where  been  held  that  an  insurance  upoo 

a  neutral  ship  trading  to  an  enemy's  port  was  void.    But  then 

Lord  Mansfield  went  upon  the  doctrine  of  a  subject's  trading 

with  enemies,  and  concluded  thus:— By  the  maritime  law, 

trading  with   an  enemy  is  cause  of  confiscation,  provided 

you  take  him  in  the  act ;  but  this  does  not  extend  to  neutral 

vessels. 

The  general  principle  of  law  that  neutral  states  have  i 
right  to  continue  carrying  on  their  accustomed  commerce, 
after  a  war  has  broken  out,  as  during  times  of  peace,  is  nov 

a  ngK  to  carry         ^  »  o  i-  » 

oQ  uietr  accut-  quite  settled,  and  forms  part  of  the  acknowledged  law  of 
with  the  nations ;  for  it  would  be  most  unjust  if  the  interests  of  a 

^^^22^^^  neutral  country  were  to  be  affected  by  the  disagreement  and 
hostile  condition  of  other  states.  But  this  general  propo* 
sition  must  be  so  far  qualified  that  the  accustomed  commerce 
which  the  neutral  has  in  time  of  peace  being  carrying  oo 
with  either  of  the  hostile  nations,  must  in  time  of  war  be 
restricted  to  such  transactions  and  trade,  as  do  not  interfere 
with  the  rights  of  the  belligerent  parties,  and  the  issue  of  the 
contest.   And  therefore  the  conveying  to  an  enemy's  countrj 


Upon  the 
hreakingoot 
of  a  war, 
neatralfl  have 
rht  to  carry 


articlef»&c. 


(a)  1  T.  R.  8S. 
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all  articles  contraband  of  war,  carrying  provisions^  &c.  to  a 
besieged  port,  or  succouring  in  any  way  one  of  the  belligerents 
is  strictly  forbidden  of  neutrals,  as  having  a  directly  contrary 
effect  on  the  interests  of  the  other  party,  an  act  which  a 
neutral  has  no  right  to  commit,  since  by  assisting  the  one 
party  it  amounts  to  a  direct  declaration  of  hostility  against 
the  other,  (a)  And  it  is  likewise  generally  allowed,  and  is  cer-  Bat  a  neutral 

1        •         .  i**8  no  right  to 

tainly  recognised  as  law  in  this  country,  that  a  neutral  cannot  onme  in  the 
in  time  of  war  extend  its  trade  to  such  a  commerce  as  arises  ^^^  of  the 
out  of  the  state  of  war,  and  which  it  would  not  enjoy  in  time  ^l*»g«rc"»J. 

'  •*   •'  parties,  which 

of  peace.  And,  therefore,  as  almost  every  nation  naturally  ne  never  pos^ 
confines  the  carrying  of  the  productions  of  the  mother  country  of  peace, 
to  her  colonies,  and  that  of  the  colonies  to  the  mother  country 
during  peace,  it  cannot  be  permitted  to  a  neutral  when  a 
nation  at  war  with  another  may  have  difficulty  in  keeping  up 
a  connexion  with  her  colonies,  to  assist  her  in  doing  so  by  the 
use  of  its  vessels,  which  may  have  the  double  effect  of  sup- 
porting the  colonies,  and  preventing  them  from  falling  into 
the  hands  of  the  enemy,  and  also  has  the  effect  of  increasing 
the  naval  force  of  that  nation.  (6)  And  in  pursuance  of  this 
principle  of  law  several  condemnations  both  of  the  ship  and 
cargo,  engaged  in  such  traffic  during  the  last  war,  took  place 
in  the  Admiralty  Court  of  this  country.  In  one  of  the 
cases  (c)  Lord  Stowell  says,  *'  upon  the  breaking  out  of  a 
war  it  is  the  right  of  neutrals  to  carry  on  their  accustomed 
trade,  with  an  exception  of  the  particular  cases  of  a  trade  to 
blockaded  places,  or  in  contraband  articles  (in  both  of  which 


(a)  Sarah  Christina,  1  Rob.  242, 
and  Mercurius,  1  Rob.  288  ;  Jouf^e 
Tobias,  I  Rob.  330 ;  the  Ringende 
Jacob,  1  Rob.  91. 

{h)  And  therefore  in  the  war 
of  1756,  where  the  French  being 
unable,  on  account  of  the  maritime 
superiority  of  this  country,  to  carry 
on  their  colonial  trade  themselves, 
repealed  their  exclusive  laws  and 


opened  their  trade  to  the  ships  of 
neutral  powers,  this  was  held  by 
Great  Britain  to  be  a  direct  inter- 
ference with  her  maritime  rights. 
See  Manning's  Ck)mm.  p.  196. 

(c)  The  Immanuel,  2  Rob.  A.  R. 
198.  See  Barker  o.  Blakes,  9  East, 
283.  Bromley  o.  Heseltine,  1 
Camp.  75. 
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Ab  iiuarance 
OB  Micli  voj- 
agn  is  iUegil 
and  Toid. 


By  tbe  com- 
mon Uw,  the 
trading  with  an 
enem^  witbovt 
the  king's 
license  is 
illegal. 


The  power  of 
licensing  par- 
ticular traides 
with  hostile 
states*  in  time 
of  war,  is  part 
of  the  preroga- 
tive of  the 
crown. 


cases  their  property  is  liable  to  be  eondemiied)  and  of  their 
ships  being  liable  to  visitation  and  search.     The  general  rule 
is,  that  the  neutral  has  the  right  to  carry  oo,  in  time  of  var, 
his  accustomed  trade  to  the  utmost  extent  of  which  thit 
accustomed  trade  is  capable.     Very  different  is  the  trade 
which  the  neutral  has  never  possessed,  which  he  holds  by  do 
title  of  use  and  habit  in  times  of  peace,  and  which  in  fact  can 
obtain  in  war  by  no  other  title  than  by  the  success  of  the  one 
belligerent  against  the  other,  and  at  the  expense  of  that  very 
belligerent,  under  whose  success  he  sets  up  his  title,  and  socb 
I  take  to  be  the  colonial  trade  generally  speaking.'*     Such  a 
trade,  therefore,  is  illegal,  and  every  insurance  upon  lucb 
voyages  would  be  void.    And  sentence  of  condemnation  oo 
such  grounds  would  be  conclusive  proof  of  a  breach  of  a 
warranty  of  neutrality. 

The  general  question,  as  to  the  legality  of  trading  with  an 
enemy  is  now  for  ever  at  rest  in  the  law  of  England^  by  the 
decision  of  the  Court  of  King's  Bench,  in  the  case  of  Pottt 
V.  BeU  (a),  upon  a  writ  of  error  from  the  Court  of  Commoa 
Pleas,  in  which  it  was  held  by  Lord  Kenyan^  Grose,  Law- 
rences and  Le  Blanc,  Justices,  that  it  was  a  principle  of  the 
common  law,  that  trading  with  an  enemy,  without  the  king's 
license,  is  iUegal  in  British  subjects. 

It  was  decided  in  the  case  of  Feise  v.  Aguilar{b),  if  a 
British  subject  is  interested  in  part  of  the  cargo  on  a  valued 
policy,  he  may  recover  to  the  extent  of  it  on  a  count  averring 
the  interest  in  himself;  although  alien  enemies  may  be 
interested  in  other  parts  of  the  cargo. 

This  power  of  licensing  particular  trades  with  hostOe  states 
in  time  of  war,  is  a  part  of  the  prerogative  of  the  crown, 
inherent  in  itself,  receding  in  that  respect  from  its  own  rights 
in  time  of  war ;  and  for  the  time,  for  the  purposes,  and  to  the 
extent  in  the  license  mentioned,  turning  the  state  of  war  into 
a  state  of  peace.     But  as  various  restrictions  were  imposed 


(a)  8  T.  R.  548.  Hannan,  5  Taunt.  101.     Hagcdocn 

(6)  3  Taunt  5u6.    See  Cohen  v.     v.  Reid,  1  M.  &  S.  &66. 
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by  statutes,  the  king  of  course  could  not  by  virtue  of  his 
prerogative,  dispense  with  them ;  and  therefore  it.was  neces- 
sary for  the  Legislature,  during  the  long,  protracted,  and 
unexampled  mode  of  warfare  in  which  this  country  was 
engaged  for  upwards  of  twenty  years,  to  pass  various  acts  of 
Parliament,  empowering  the  sovereign  to  do  that,  which  he 
should  think  advisable,  and  which  his  prerogative  alone  had 
not  enabled  him  to  effect  (a). 

By  virtue  of  the  power  granted  to  the  king  by  these 
statutes  and  his  own  royal  prerogative,  the  trade  of  this 
country  was  preserved:  for  the  sovereign  had  thus  the 
power  of  giving  an  enemy  liberty  to  export  or  indport;  he 
might  place  whole  districts  of  hostile  countries  in  a  state  of 
peace,  and  might  exempt  individuals,  either  his'  own  subjects 
or  those  of  other  nations,  from  the  operations  of  war. 

Though   the  king   was   thus  empowered  to  license,  he  The  king  may 
might  also  qualify  his  license,  in  which  case  the  party  seeking  ^  Ucenfe, 
to   protect  himself  under  it  must  conform  exactly  to  its  J^^^J"'^ 
requisitions.     The   questions  which  arose  in  our  Common  conformed  to. 
Law  Courts  upon  the  constructions  of  these  licenses,  granted 
under  statutes,  were  extremely  various :  but  as  they  turned 
in  many  cases  upon  the  precise  words  used ;  as  at  one  time  a 
more  strict  construction  was  put  upon  them  than  at  others ; 
and  as  most  of  those  cases  have  been  discussed  in  the  Court 
of  Admiralty,  by  the  very  learned  Judge,  Lord  Stotoell,  who 
presided  in  it,  with  a  profundity  of  learning  and  accuracy  of 
judgment  seldom  equalled,  never  surpassed,  it  is  impossible, 
without  swelling  this  work  to  a  most  inconvenient  length  to 
attempt  to  follow  the  decisions,  either  in  one  Court  or  in  the 
others.    Nor  is  it  very  material  to  do  so,  as  neither  questions 
of  fact,  nor  the  construction  of  particular  documents,  unless 
some  general  rule  arises  out  of  them,  can  be  very  material, 
and  as  the  main  question  in  all  of  them  was  much  discussed 


(a)  The  materia)  statutes  were  3,  c.  27 ;  48  Geo.  3,  c.  37  ;  48  Geo. 
the  43  Geo.  3,  g.  153 ;  45  Geo.  3,  3,  c.  126 ;  49  Geo.  3,  c.  25  and  GO. 
€.  34  ;  46  Geo.  3,  c.  Ill ;  47  Geo.      Park  Id«.  511,  512. 
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Where  a 
license  to  trade 
was  on  the 
condition  that 
a  bond  in  a 

Knalty  should 
g^ivcn  that 
the  eoods 
should  be 
exported  to  the 
places  pro- 

Ced,  if  the 
d  be  not 
given  the  li- 
cence is  void, 
the  voyagu 
illegal,  and 
cannot  bo 
insured. 


A  misdescrip- 
tion of  the 
party  to  whom 
the  license  is 
granted,  will 
not  invalidate 
it.  if  the  con- 
ditions of  tho 
licenfto  be 
strictly  com- 
plied with. 


^'ben  tbc  cases  of  Usparicha  v.  Noble,  Meneit  v.  Bonham, 
and  Flindt  v.  Crokati  (a),  were  decided. 

So  also  in  the  case  of  Fandyck  v.  Whitmore  (6),  where  the 
license  to  trade  was  on  the  express  condition,  that  bond  be 
given  in  siicli  penalty  by  such  persons,  and  in  such  manner, 
as  the  commissioners  of  the  customs  shall  direct,  that  the 
goods  shall  be  exported  to  the  places  proposed,  and  to  do 
other;  and  that  a  certificate  shall  be  produced  within  sii 
months  from  the  British  consul,  or  other  person  there 
described,  that  the  goods  have  been  landed  ;  if  the  bond  be 
not  given,  the  license  is  void,  the  voyage  illegal,  and  cannot 
be  insured. 

A  similar  decision  had  been  made  in  VanharthdU  ▼.  Hoir 
head^  Mic,  31  Geo.  3,  on  the  stat.  of  16  Geo.  3,  c  o,  on 
which  the  case  o{  Jo/msion  v.  Sutton  (c)  had  been  decided  f'r/i 

But  although  the  Courts  of  Law  were  in  the  first  instance 
disposed  to  construe  these  licenses  strictly  (e),  it  was  at  length 
considered  that,  as  the  object  of  the  licenses  was  to  facilitate 
the  commerce  of  the  coimtry,  that  they  ought,  therefore,  to 
receive  a  liberal  construction;  and  therefore  Lord  Chief 
Justice  Gifford  held,  in  the  case  oi  Lemecke  t.  Vaughan  (/;. 
that  the  misdescription  of  the  person  to  whom  a  license  had 
been  granted  by  the  crown  did  not  invalidate  the  license, 
that  the  object  of  the  license  was  simply  to  legalize  the 
adventure,  and  the  conditions  imposed  were  applicable  to  the 
ship  employed,  and  not  to  the  person,  and  that  as  these  ci»n- 
ditions  had  been  complied  with,  it  was  not  material  that 
a  misdescription  had  been  made  of  the  residence  of  the 
merchant  obtainin£r  the  license. 


(a)  See  also  the  judgments  in 
Robinson's,  Edwards*,  and  Acton's 
Reports  in  the  Admiralty,  and  in  our 
Courts  of  Common  Law,  in  addition 
to  the  cases  already  detailed  and  re- 
ferred to  in  this  work,  are  those  of 
Schrocder  r.  Vaux,  15  East,  52, 
Blackburne  i;.  Thompson,  1 5  East, 
81.     Uuckcr  V.  -Vllnutt,   15  East. 


278,  SiflTken  p.  Allnutt,  i  Manle  i 
S.  39.  Hagedorn  p.  Bell,  I  Maule 
&  S.  450. 

(6)  1  East.  475 

(c)  Ante,  p.  63 1 . 

{(t)  I  East,  487,  note  (a\ 

(e)  Klingender  r.  Rond,  U  Eait, 

(/)  I  Bing   473 
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And  Lord  Stowell^  in  the  case  of  the  Actcon  (a),  says  : — 
*'  It  is  true  that  the  license  which  had  been  here  granted  in 
the  usual  manner,  had  afterwards  been  purchased  for  money 
in  Atnericat  but  I  do  not  see  what  difference  that  can  make 
in  the  consideration  of  the  case,  for  if  the  license  was  general, 
which  it  appears  to  have  been,  it  could  be  of  no  consequence 
who  were  the  individuals  who  acted  under  it,  provided  they 
compUed  with  the  conditions  annexed  to  it ;  there  is  nothing 
whatsoever  to  show  that  the  parties  acted  otherwise  than  in 
strict  conformity  to  the  spirit  and  letter  of  the  original 
license,  signed  by  the  Secretary  of  State  in  London^  and  I 
must  presume  so  from  the  circumstance  of  their  obtaining 
permission  from  the  British  minister  in  Spain  to  carry  back 
a  cargo  to  America''  (6). 

The  Court  of  King's  Bench  have  held  in  a  recent  case  of  The  condition: 
Camelo  v.  Britten  (c),  that  where  a  license  for  the  exporta-  must  be  strictly 
tion  of  gunpowder,  was  granted  on  the  application  of  the  complied  witfc. 
manufacturer  of  the  gunpowder  on  behalf  of  himself  and 
others,  on  condition  that  the  merchant  exporter  should  give 
a  certain  security  therein  mentioned ;  and  the  manufacturer 
sold  the  gunpowder  to  another  party,  and  contracted  with 
him  to  deliver  it  on  board  a  ship,  the  condition  of  this  license 
was   not  complied   with   by  the  manufacturer    giving  the 
required  security,  he  not  being  the  merchant  exporter  within 
the  meaning  of  the  license. 

And  in  the  case  of  Gordon  v.  Vaughan  (cQ,  if  the  license 
contain  a  condition  which  is  only  colourably  complied  with, 
it  shall  be  deemed  a  fraud  upon  the  license  and  avoid  it. 

And  the  person  having  the  license,  must  show  he  was  if  i,^  ^^ 
authorized  to  obtain  it,  Rawlinson  v.  Jansen  (e).    And  if  the  leaving  the 

^  '  license  most 

license  be  general,  he  must  show,  by  evidence,  that  his  use  shew  bis  authc 

rity  to  have  it* 
and  bow  he 
(a)  2  Dods.  A.  R.  53.  coaotry  to  America  by  the  mer-  obtained  it. 

{J})  lliis  was  the  case  of  a  license  chants  here,  and  were  disposed  of 

granted  by  the  British  government  as  occasion  might  require. 

in  1812,  to  'allow  any  ship,  except  (c)  4  B.  &  A.  184. 

French,  to  import  cum  into  Cadiz  (d)  12  East,  302,  note  (6). 

from  any  port  in  the  United  States.  (c)  12  East,  223. 

Licenses    transmitted    from    this 
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of  it  was  lawful,  from  whom  he  received  it,  and  how  be 
connects  his  own  particular  adventure  with  it.  Barlow  t 
M*Into8h  (a). 
Tbefrmndulent  And  Lord  Stowell  held  in  a  late  case  of  the  Lowe 
rfTulJ^  CAarfo//e  de  Guldeneroni  {b),  that  the  fraudulent  alteri- 
AToids  it,  even  tion  of  a  license  destroys  its  ▼alidity,  even  where  the  person 
cluminj^itt  Claiming  protection  under  it  is  mnocent  of  the  fraud.  In 
mlJJl^t  of 'the  gJ^'>"g  judgment,  his  Lordship  says,  "  It  appears  very  certain 
fnud.  (lint  ii^Q  {i^iQ  of  the  license  under  which  the  present  claim  is 

made,  has  been  altered,  and,  consequently,  that  the  license 
itself  must  become  a  mere  nullity.     It  is  said,  however,  that 
although  there  may  have  been  a  fraudulent  alteration  in  the 
date  of  the   license,  yet  the  present   holders,   who  were 
entirely  ignorant  of  that  alteration,  and  who  purcliased  the 
license  at  a  large  price  in  the  market  overt,  ought  not  to  be 
the  sufferers.     There  is  hardly  any  evidence  which  would 
satisfy  the  Court  that  the  alteration  of  the  date  might  not  be 
the  act  of  the  party  himself  by  whom  the    benefit  of  the 
license  is  claimed ;  and,  though,  it  is  not  at  all  necessary  for 
nie  to  infer  fraud  against  the  pvty  now  before  the  Court,  I 
must,  for  the  sake  of  guarding  against  fraudulent  acts  of  this 
kind,  adhere  to  the  general  rule,  that  the  party  claiming  the 
benefit  of  a  license,  must  shew  a  license  unimpeached.    The 
present  case  may  be  of  great  hardship  upon  an  innocent 
individual,  but  I  cannot  take  upon  myself  to  say  that  i 
license  which  has  been  vitiated  in  so  material  a  point,  can  be 
deemed  valid;  and,  therefore,  I  feel  myself  under  the  neces- 
sity of  pronouncing  a  sentence  of  condemnation.** 

And  also  the  Courts  of  Justice  will  permit  everything  to  be 
done,  though  not  expressed,  which  is  necessary,  in  order  to 
effectuate  the  intention  of  his  Majesty  in  granting  the  license, 
ut  res  magis  valeaty  qt$am  pereaU  Thus  in  a  case  of  Kat- 
sington  v.  Inglis^  in  Error  (c),  decided  in  the  Court  of  King's 
Bench,  upon  a  bill  of  exceptions  tendered  to  Lord  Chief 

(a)  12  East,  311.    Bush  o.  Bell,         (6)  1  Dods.  308. 
IC  Eabt,  3.    ICobiusun  v.  Morris,  5         (c)  8  East,  273. 
Taunt.  7-.*0. 
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Justice  Man^ld  at  Nisi  Prius,  in  the  Court  of  Common  Where  a 
Picas,  the  following  facts  appeared  in  evidence,  and  which  aiien^nemy  ^ 
are  all  that  are  material  for  the  discussion  of  this  point.  The  ^^Ij3J*^\J°^ 
plaintiffs  in  the  Court  below  brought  their  action  against  Mr.  Drought  from 

.  .  the  enemy's 

Kensington,  an  underwriter,  on  a  policy  dated  February,  coontiyinhis 
1800,  at  and  from  the  Havannah  and  Matanxas,  or  any  ^i^/^^^ 
other  port  or  ports  in  Cuba,  to  Nassau,  New  Providence,  |i<^n««d  by  the 

r  r  »  »  Kmg'9  autho- 

upon  goods,  and  also  upon  ship  or  ships  sailing  between  two  rity.  Held, 
given  periods  of  time.     The  declaration  averred  that  Ken-  ^noe  on  the  ' 
sington  subscribed  the  policy  for  500/.  on  goods  and  specie,  ^"  n^as^on^the* 
and  that  by  a  subsequent  memorandum  it  was  agreed,  that  goods  and 
the  value  of  any  vessel  or  vessels  that  should  carry  the  goods  board,  for  the 
insured   should  be  included   in  that  insurance:   and   that  British suljccts 
Robert  Read,  for  whose  benefit  the  insurance  on  the  goods  ^,^  jncident- 

^  ^  °  ally  legalized : 

and  specie  was  made,  was  interested  in  such  goods  and  and  that  the 
specie,   and   that  one  Juan  Villas,  for  whose  benefit   the  o/b^th  parties, 
insurance  on   the  ship  Hector  was   made,  was  interested  J? ''^^ose  «>«™« 

«  '  tne  msuranco 

therein.    The  second  count  of  the  declaration  averred  that  was  effected, 

tt-xr  iii'ii  1  1  .  might  sue  upon 

the  ship  Hector,  on  board  which  the  goods  and  specie  were  the  policy  in 
loaded,  did  not  belong  to  his  Majesty,  or  any  of  his  subjects.  IhTti^^' 
The  bill  of  exceptions,  amongst  the  other  necessary  facts  contravening 
not  material   here,   stated  that  IngUs  ^   Co.   effected  the  or  public 
policy,  and  that  a  certain  cargo  of  goods  and  specie  belonging  [here^beinff  no 
to  Robert  Read  had  been  shipped  at  the  Havannah  on  his  J^JJ^yfo*^ 
account,  being  part  of  the  property  insured,  on  board  the  plaintiff  on  tho 
Hector,  and  that  the  policy  was  made  in  respect  of  the  said 
goods  and  specie  for  bis  benefit,  and  in  respect  of  the  said 
ship  for  the  benefit  of  the  said  Juan  Villas,  and  that  Juan 
Villas  was  a  Spaniard  by  birth,  then  and  still  residing  in  the 
dominions  of,  and  adhering  to,  the  King  of  Spain,  between 
i?hom  and  the  King  of  Great  Britain  there  existed  an  open 
war,  as  well  at  the  time  of  effecting  the  policy,  as  also  at  the 
time  of  trial ;  but  that  the  action  was  commenced  in  time  of 
})eace.     The  loss  of  the  ship  by  perils  of  the  sea  is  then 
stated  between  the  Havannah,  a  colony  of  the  King  of  Spain, 
and  Nassau,  a  colony  of  our  king.    The  bill  of  exceptions 
further   stated,   as   applicable   to  this  point,   his  JVIaiesty's 


aw 
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instructions  to  General  Dowdeswell,  Governor  of  the  Bahama 
Islands,  {New  Providence  being  one,)  authorising  him  to 
grant  licenses  for  the  importation  into  those  islands  of  specie 
and  such  goods  as  were  loaded  on  board  the  Hector,  in  any 
British  or  Spanish  vessel  of  a  certain  build,  (within  which  the 
ship  Hector  might  be  classed,)  from  any  Spanish  colonjio 
America,  notwithstanding  the  then  existing  hostiUties:  ami 
the  commanders  of  his  Majesty's  ships,  and  also  privateers, 
were  enjoined  not  to  detain  or  molest  any   vessel  trading 
between  the  ports  therein  specified,  conformably  to  the  said 
regulations,  and  having  a  license  for  that  purpose.     It  fur- 
ther appeared,  that  a  license  was  granted  by  the  governor  to 
Robert  Read,  for  the  Hector,  for  the  voyage  out  and  home, 
and  was  not  limited  in  point  of  time,  and  was  to  enable  the 
Hector  to  bring  the  goods   therein  enumerated  from  the 
Spanish  settlement  to  New  Providence ;  that  by  the  laws  of 
Spain  vessels  coming  from  a  Spanish  settlement,  in  time  of 
war,  cannot  clear  for  a  British  port,  but  it  is  the  practice  to 
clear  for  a  Spanish  or  neutral  settlement :  that  the  witness 
(who  was  the  governor's  secretary)  knew  the  Hector  to  be  a 
Spanish  vessel,  and  the  property  of  a  Spaniard,  and  she  vas 
so  described  in  the  license.     Upon  this  point  the  counsel  for 
the  underwriter,   Kensington,  objected   at    the    trial,  that 
although  the  voyage  and  trade  were  licensed,  the  plaintiffs 
Inglis  ^  Co,  could  not  enforce  a  policy  for  the  benefit  of 
Juan  Villas,  so  being  such  alien  enemy  as  aforesaid.    But 
the  Chief  Justice  Mansfield  was  of  opinion,   that  a  ship 
belonging  to  an  alien  might,  when  so  licensed,  be  lawfiilly 
insured  by  a  British  subject ;  and  that  the  policy  so  effected 
might  be  enforced  by  such  British  subject  in  a  Court  of  Law, 
for  the  benefit  of  such  alien  owner.     This  opinion  was  ex- 
cepted to ;  and  aAer  argument  upon  the  bill  of  exceptional 
in  which  it  was  contended,  that  the  license  only  protects  the 
goods,  but  does  not  give  to  an  alien  enemy  the  right  to  sue 
cither  in  his  own  name,  or  in  the  name  of  his  trustee,  the 
Court  took  time  to  deliberate ;  and  now 

Lord  EUcnborough  delivered  the  unanimous  judgment  of 


^ 
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the  Court.  ''  As  to  the  second  questioir,  whether  the  plain- 
tiflTs  upon  this  record,  who  are  British  subjects,  duly  com- 
petent to  sue  in  their  own  persons,  can,  in  a  Court  of  Law, 
enforce  by  suit  a  policy  for  the  benefit  of  another  person, 
who  was  an  alien  enemy  when  the  policy  was  effected,  was 
^80  at  the  trial,  and  still  is  so ;  the  negative  is  strongly  con- 
tended for  on  behalf  of  the  underwriter,  on  the  authority  of 
the  cases  of  Bristow  v.  Tou}ers{a)f  and  Brandon  v.  Nesbitt  (b). 
But  it  will  be  recollected  that  in  those  cases  the  party  inte- 
rested, and  on  whose  behalf  the  suit  was  maintained,  was  an 
alien  enemy,  against  whose  recovery,  through  the  medium  of 
his  British  trustees  there  existed  this  objection,  that  the  pro- 
perty to  be  covered  by  the  policy  belonged  to  an  alien  enemy, 
and  that  any  protection  afforded  to  such  property  by  means 
of  a  contract  of  indemnity,  directly  and  materially  contravened 
the  public  interest,  which  was  concerned  in  the  precariousness 
or  destruction  of  such  property.  In  the  present  instance  no 
such  public  policy  of  the  country  is  contravened  by  sustaining 
and  giving  effect  to  such  a  trust ;  but  on  the  contrary,  this 
country,  in  furtherance  of  the  same  policy,  which  allows  the 
granting  of  licenses  to  authorise  the  trade,  ought  to  give 
effect  to  the  ordinary  means  of  indemnity,  by  which  that  trade 
(from  the  continuance  of  which  the  public  must  be  supposed 
to  derive  a  benefit)  might  be  best  promoted  and  secured. 
And  although  the  king's  license  cannot,  in  point  of  law,  have 
the  effect  of  removing  the  personal  disability  of  the  trader, 
in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own  name; 
it  purges  the  trust  in  respect  to  him,  of  all  those  injurious 
qualities  in  regard  to  the  public  interest,  which  constituted 
the  public  ground  of  objection  to  the  trust  in  the  two  cases 
just  referred  to,  and  which  have  been  so  much  relied  upon 
on  the  part  of  the  plaintiff  in  error.  As  therefore  there  is  in 
this  case  no  legal  incompetence  to  sue  in  the  parties  actually 
suing,  and  no  public  interest  which  stands  in  the  way  of 
maintaining  this  suit,  for  the  benefit  of  those  who  were  the 

(a)  6  T.  R.  35.  (6)  6T.  K.  23,  sec  post. 
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objects  of  the  license  authorising  the  trade  in  questioii,it 
does  not  appear  to  us  that  the  right  of  the  assured  to  recover 
can  well  be  resisted  on  that  ground.** 
If  the  Toyage  I^  ^^  questioned,  in  Shroeder  ▼.  Vaux  (a),  whether  it  wu 
^y  -^^^jj*^*  necessary,  where  a  ship  was  licensed  for  a  given  time,  thii 
dclaT«<i  b<^.  the  whole  voyage  must  be  concluded  within  that  time :  Lord 
\at  which  the  EUenborough  and  the  whole  Court  of  King's  Bench  were  of 
i™It«i''yrtif  opinion,  that  it  never  was  intended  that  if  the  adventure 
the  licensed       licensed  were  bond  fide  prosecuted  within  any  part  of  the 

adventure  be  I'luii  -iii* 

homafitk  time  mentioned,  it  should  become  ulegal,  because  by  some 

w'SthiTany  part  accident  the  voyage  was  protracted  beyond  that  period  (6). 
of  the  period,        f  j^^  same  Construction  has  been  put  upon  those  licenses  in 

the  voyaffc  is  ^  *  * 

protected  and    the  Court  of  Admiralty,  and  Lord  Siamell  laid  it  down  as  a 

valid/  general  rule,  ^'  that  where  no  fraud  has    been  committed, 

where  no  fraud  has  been  meditated  as  far  as  appears,  anJ 

where  the  parties  have   been  prevented  from  carrying  the 

licenses  into  execution  by  a  power  which    they  could  not 

control,  they  shall  be  entitled  to  the  benefit  of  its  protection, 

although  the  terms  may  not  have  been  literally  and  stricti; 

fulfilled.**     Good  Hope  (c). 

Whether  tt  lie        ^^^  "^^^  question  which  comes  to  be  considered  is,— 

lawfol  to  insuri*  Whether  it  be  lawful  to  insure  the  property  of  an  enemy, 

the  property  of  . 

an  enemy  not  when  not  protected  by  a  license  ?  Whatever  doubts  might 
EoenK.  ^  formerly  obtain  in  England  either  as  to  the  legality  or  expe- 
diency of  such  insurances,  the  question  was  finally  settled,  as 
we  have  seen  by  the  case  of  Potts  v.  BeU  {d).  The  late  Mr. 
Justice  Park  seems  to  have  thought  that  the  question  was 
settled  by  the  two  following  cases  of  Brandon  v.  Nesbitt  and 
Bristow  V.  Towers  {e) ;  but  it  is  clear  that  there  was  no 
direct  determination  of  the  question  in  these  cases,  haviDg 
been  decided  on  the  short  ground  of  '*  alienage." 


(a)  15  East,  52.  6.    See  Evereth  o.  Tanno,  1  B.^ 

(6)  Freeland  v.  Walker,  4  Taunt.  A.  142. 

478,  and  Lewis  v.  Cormac,  4  Taunt.  ((i)  8  T.  R.  548. 

483,  in  notes,  and  see  Gronlng  v.  (e)    See    Fortado     v.    Rogen^ 

Crockett,  3  Camp.  83.  post, 

(c)  Edwards'  Cases  on  Licenses* 
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The  first  of  those  cases  was  Brandon  v.  Nesbitt  (a),  which  An  iniunnee 

^  1*         /» •  J  i_        J  j.i_      made  on  behalf 

was  an  action  on  a  poucy  of  insurance  on  goods  on  board  the  g^d  on  account 
Greyhound^  an   American   ship,  at  and  from  London  to  o^*n*'»*° 

"  *  enemy,  not 

Bayonne  :  there  was  an  averment  in  the  declaration  that  the  protected  by  a 
policy  was  effected  for  the  benefit  and  on  the  account  of  though  the 
David  Brandon,  Isaac  and  David  Valery,  and  others,  who  ^Sp^bcfore 
were  interested  in  the  iroods ;  and  another  averment  that  the  *^®  "^^^  <»?!: 

•  mi       ji   i*      t  11         1         1       ™«nced.    Nor 

ship  was  captured  as  prize.    The  defendant  pleaded  that  the  can  his  agent 

1.1...  J  A     i_  i«  maintain  the 

persons  m  whom  the  mterest  was  averred  to  be  were  aliens  action  though 
born,  and  that  before  the  ship  sailed  they  were  become  alien  5,^^21^^^ 
enemies  of  our  king.  more  than  the 

The  second  plea  stated,  that  the  persons  interested  were 
living  in  France^  and  enemies,  and  that  the  goods  were  sent 
from  London^  after  the  commencement  of  the  war,  for  the 
purpose  of  being  landed  and  delivered  in  France  to  the 
king's  enemies  (6).  The  replication  to  the  first  plea  stated, 
that  the  persons  interested  were  indebted  to  the  present 
plaintiff*  in  more  than  the  value  of  the  goods  insured.  The 
replication  to  the  second,  that  the  goods  insured  were  not 
prohibited  at  the  time  of  the  policy,  and  that  they  were 
shipped  before  the  commencement  of  the  war.  To  these 
replications  there  were  demurrers. 

Lord  Kenyon^  in  giving  the  opinion  of  the  Court,  said, 
that  they  had  considered  this  case,  and  unless  anything  more 
could  be  urged  at  the  Bar  to  shake  the  opinion  they  had 
formed,  they  were  of  opinion  that  judgment  must  be  given 
for  the  defendant,  on  this  ground  that  an  action  will  not  lie 
either  by  or  in  favour  of  an  alien  enemy. 

The  next  case  of  Bristow  v.  Towers  (c),  which  came  on  in  Neither  can  an 

-  rr«  1  1  •ii«*-      action  be  main- 

tne  same  1  erm,  and  was  argued  upon  a  special  verdict,  in  taincd  on  a 
which  the  only  point  discussed  was  the  legality  of  insurances  ^^rtTo^'an 
on  enemy's  property ;  and  the  principle  of  the  decision  in  *l>e°  enemy, 

(a)  6  T.  R.  23.  try,  and  that  he  is  not  residing 

(6)  In   a  plea  of  alien  enemy  here  under  letters  of  safe-conduct 

the  defendant  must  state  that  the  from  the  king.    Casserea  o.  Bell* 

pluntiff  was  horn   in  a   foreign  8  T.  R.  166. 

country  at  enmity  with  this  coun-  (c)  6  T.  R.  35. 
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Brandon  ▼•  Nesbiit  was  held  so  clearly  to  control  the  otb 
that,  on  the  authority  of  that  decision,  the  counsel  for  I 
plaintiff  abandoned  the  second  argument,  which  the  Coi 
had  ordered. 

The  special  verdict  stated  that  the  plaintiff^  on  the  IS 
March f  1793,  being  then  resident  in  Great  Britain,  id  pi 
suance  of  an  order  for  that  purpose,  caused  the  insurance 
question  to  be  made  on  account  of  Arrouet,  IVIassot,  &c.,i 
that  the  goods  insured  were  by  the  policy  warranted  Fren 
property,  and  were  so  in  fact ;  that  the  goods,  which  consist 
of  buttons,  buckles,  &c.,  of  the  manufacture  of  this  kingdo 
were  shipped  on  board  the  ^aitey  (an  American  ship),  oot 
I9th  March,  1793,  by  Messrs.  Humphreys,  of  Birmingha 
in  compliance  with  orders  received  in  January,  1793,  fri 
Messrs.  Arrouet,  Massot,  &c.,  who  were  and  still  are  subja 
o( France;  that  by  two  orders  in  council  of  11th  Febnun 
1793,  general  reprisals  were  granted  against  the  ships,  gooi 
and  subjects  o{  France,  and  a  general  embargo  was  laid 
all  vessels  in  Great  Britain,  but  by  another  order  of  S& 
February,  the  said  general  embargo  was  declared  not 
extend  to  foreign  vessels  belonging  to  the  subjects  of  a 
state  in  amity  with  his  Majesty,  but  that  they  might  forthv 
proceed  on  their  respective  voyages,  provided  the  cargo  i 
not  consist  of  naval  or  military  stores,  or  any  other  arb 
the  exportation  whereof  was  prohibited  by  any  law  or  on 
of  council  then  in  force.  The  verdict  then  states  the  saili 
of  the  ship  on  the  voyage  insured  on  the  21st  of  Mar 
1793,  the  subsequent  capture  of  the  vessel  by  some  Etigl 
subjects,  and  the  condemnation  of  the  goods  insured 
French  property. 

This  special  verdict  was  fully  argued  at  the  Bar,  an 
second  argument  was  ordered ;  but,  after  the  decision 
Brandon  v.  Nesbltt,  the  counsel  for  the  plaintiff  said  thai 
declined  the  further  argument  of  the  case,  as  he  had  no  he 
of  convincing  the  Court  that  this  case  could  be  distinguia 
from  the  principle  upon  which  the  former  had  been  so 
cently  determined. 


■I 
I'. 
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Lord  Kenyan, — ''It  appears  to  the  Court  in  the  same 
light,  and  there  must  be  judgment  for  the  defendant." 

In  the  case  of  Furtado  v.  Rogers  {a)  it  was  clearly  decided  An  insurance 
that  all  insurances  upon  foreign  ships  must  be  understood  as  ]Britain"on7*^ 
virtually  containing  an  exception  in  the  case  of  British  cap-  TPrench  ship, 

,         ,  ,  .  previous  to  the 

ture,  and  in  this  case  it  was  held  that  even  a  French  ship  that  commence- 

I'F^fj  •^a1_  m.     r  ment  of  hosiiVi* 

was  insured  m  England^  previous  to  the  commencement  of  ties  between 
hostilities  between  Great  Britain  and  France ^  was  not  pro-  Grea^Bntain 
tected  by  the  policy  in  the  case  of  a  loss  by  British  capture,  does  not  corer 
after  the  hostilities  had  commenced.  iih  capture. 

Lord  Alvanley,  in  delivering  the  judgment  of  the  Court, 
said,  ''There  are  two  questions  for  our  consideration,  Ist, 
Whether  it  be  lawful  for  a  British  subject  to  insure  the  ship 
of  an  enemy  from  the  effect  of  capture  made  by  his  own 
government  ?  Sndly,  Whether,  if  that  be  illegal,  the  insur- 
ance in  this  case  having  been  made  previous  to  the  com- 
mencement of  hostilities  will  make  any  difference?  As  to 
the  first  point,  it  has  been  understood  for  some  years  past  to 
have  been  the  opinion  of  all  Westminster  Hall,  and,  I  believe, 
of  the  nation  at  large,  that  all  such  insurances  are  illegal,  and 
incapable  of  being  enforced  in  a  Court  of  Justice.  Mr.  Park 
seems  to  consider  the  cases  of  Brandon  v.  Nesbitt  (6),  and 
Bristow  V.  Towers  (c\  as  having  decided  the  point  {d) ;  but* 
after  looking  accurately  into  all  the  cases,  I  admit  there  is  no 
direct  determination.  The  above  two  cases  proceeded  on  the 
short  ground  of  "  alienage,"  which  was  sufficient  to  support 
the  decision,  without  entering  into  the  other  question."  His 
Lordship,  after  referring  to  the  uncertainty  of  the  matter 
which  had  existed  for  some  years,  and  referring  to  the 
opinion  of  Mr.  J.  BuUer  (e)  on  the  subject,  goes  on  to  say: 
— "  We  can  only  say,  that  although  many  persons  have  re- 
covered in  such  actions,  it  is  equally  true  that  doubts  have 
been  entertained  by  many  persons  as  to  their  right  to  recover, 
and  that  most  of  those  who  were  informed  upon  the  subject 

(a)  3  B.  &  P.  191.  id)  See  Park  Ins.  519. 

(b)  Ante,  p.  653.  (e)  See  his  judgment  in  Bell  v. 

(c)  Ante,  p.  653.  Gibson,  1  B.  &  P.  p.  354. 
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were  firmly  persuaded  that  the  objection  might  have  been 
made  with  success.  This  affords  a  suflScient  vindicadon  to 
the  Courts  of  this  country  in  now  deciding  this  point  against 
a  foreigner.  In  the  year  1748  an  act  (a)  passed^  prohibiong 
the  insurance  of  French  ships  and  goods  during  the  war: 
this  was  at|  least,  a  legislative  declaration  of  the  impoKcj  d 
such  insurances  at  that  time. 

From   the  expiration  of  that  act  to   the  passing  of  the 
33  Gea  3,  c.  27,  s.  4,  no  legislative   interference  upon  the 
subject  ever  took  place,  and  previous  to  the  last  act,  the 
policy  in  question  was  made.     The  question^  then  is,  whether 
the  law  does  not  make  that  exception,  and  whether  it  be  com- 
petent to  an  English  underwriter  to  indemnify  persons  who 
may  be  engaged  in  war  with  his  own  sovereign  against  the 
consequences :  by  the  terms  of  the  policies,  the  underwriters 
certainly  undertake  to  indemnify  the  assured  against  all  cap- 
tors and   detentions  of  princes,   without  any  exception  in 
respect  of  the  acts  of  the  government  of  their  own  nation? 
We  are  all  of  opinion,  on  the  principles  of  the  English  lav, 
it  is  not  competent  to  any  subject  to  enter  into  a  contract  to 
do  anything  which  may  be  detrimental  to  the  interests  of  bis 
own  country  ;  and  that  such  a  contract  is  as  much  prohibited 
as  if  it  had  been  expressly  forbidden  by  act  of  Parliameot 
It  is  admitted,  that  if  a  man  contract  to  do  a  thing  which  is 
afterwards  prohibited  by  act  of  Parliament,  he  is  not  bound 
by  his  contract :  this  was  expressly  laid  down  in  Brewster  t. 
Kitchell  (6):  and   on  the  same  principle,  where   hostilities 
commence   between   the  countries  of  the  assured   and  the 
underwriter,  the  latter  is  forbidden  to  fulfil  his  contract 
With  respect  to  the  expediency  of  these  insurances,  it 
Bynkonhock.    seems  only  necessary  to  quote  a  single  line  from  Bffnter- 
Valin.  shock  (c),  and  part  of  a  passage  in  VaUn  (d). 

The  former  says,  ''  Hostium  pericula  in  se  susdpere 
quid  est  aliud  quam  eorum  maritima  promovere  ;**  and  the 
latter,  speaking  of  the  conduct  of  the  English  during  the  war 

(a)  21  Geo.2,c.4.  (c)  Qua^st.  Juris  Pub.  lib.  I.e.  21. 

(6)  1  Salk.  198.  ((0  Page  32. 
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of  1756|  who  permitted  these  insurancesi  says^  ''The  con- 
sequence was,  that  one  part  of  this  nation  restored  to  us  by 
the  effect  of  insurance,  what  the  other  took  from  us  by  the 
rights  of  war." 

There  is  no  express  declaratioui  therefore,  either  for 
or  against  the  legality  of  such  insurances,  and  the  question 
comes  now  to  be  decided  for  the  first  time.  We  are  all  of 
opinion,  that  to  insure  enemies'  property  was  at  common  law 
illegal,  for  the  reasons  given  by  the  two  foreign  writers 
to  whom  I  have  referred.  If  this  be  so,  a  contract  of  this 
kind  entered  into  previous  to  the  commencement  of  hostilities 
must  be  equally  unavailable  in  a  Court  of  law,  since  it  is 
equally  injurious  to  the  interests  of  the  country ;  for  if  such 
a  contract  could  be  so  supported,  a  foreigner  might  insure 
previous  to  the  war,  against  all  the  evils  incident  to  the  war. 
But  it  is  said  that  the  action  is  suspended,  and  that  the  in- 
demnity comes  so  late  that  it  does  not  strengthen  the  resources 
of  the  enemy  during  the  war.  The  enemy,  however,  is  very 
little  injured  by  captures  for  which  he  is  sure  to  be  repaid, 
at  some  time  or  other,  by  the  underwriters. 

Since  the  case  of  Bell  v.  PottSf  it  has  been  universally  un- 
derstood that  all  commercial  intercourse  with  the  enemy  is  illegal 
at  common  law,  and  that,  consequently,  all  insurances  founded 
upon  such  intercourse  are  also  illegal.     Why  are  they  illegal  ? 
Because  they  are  in  contravention  of  his  Majesty's  object  in 
making  war,  which  is  by  the  capture  of  the  enemy's  property, 
and  by  the  prohibition  of  any  beneficial  intercourse  between 
them  and  his  own  subjects  to  cripple  their  commerce.     The 
same  reasoning  which  influenced  the  Court  of  Kjng's  Bench  in 
their  decision  in  Bell  v.  Potts^  seems  decisive  in  the  present 
case.    For  it  being  determined  that  during  war  all  commer- 
cial intercourse  with  the  enemy  is  illegal,  at  common  law, 
it  follows,    that  whatever   contract    tends    to    protect  the 
enemy's  property  from  the  calamaties  of  war,  though  made 
antecedent  to  the  war,  is,  nevertheless  illegal.     I  forbear 
to  enter  into  the  argument  suggested  at  the  Bar,  in  favour 
of  the  defendant,  that  the  law  will  not  enforce  a  contract 

u  u 
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founded  on  a  transaction  detrimental  to  the  public  policy  of 

tlie  state.    The  ground  upon  which  we  decide  thia  case  is, 

WbenaBriUsh  *<  that  when  a  British  subject  insures  agunat  captuies,  the 


country. 


agunstcap-  >aw  inters,  tnat  tne  contract  contains  an  exception  ot  cip- 
Sfcli  SmtSo  *"^^  made  by  the  government  of  his  own  country ;  and  if  he 
contract  con-    ^^d  expressly  insured  against  British  capture,  such  a  cod- 

taini  an  excep- 

tion  of  capture!  tract  would  be  abrogated  by  the  law  of  England.** 

governmoit  of       ^^  ^^  ^"  ^^^  ^^^^  ^^  KeUner  V.  Le  Mesurier  {d^  Loid 

hit  own  EUenborough  says,  **  As  to  the  last  ground  of  objectioD  to 

the  validity  of  this  insurance,  it  immediately  involves  this 

question,  viz.,  whether  an  insurance  made  in  terms  agiioit 

capture  generally  can  be  legally  carried  into  eflfect,  so  as  to 

operate  as  an  indemnity  against  an  act  of  hostile  capture  on 

the  part  of  his  Majesty  and  his  subjects,  in  favour  of  an 

enemy,  (for  such  the  proprietor  of  this  ship  must  be  takea  to 

be  at  the  time  of  the  capture  in  question),  the  ship  hating 

been,  as  alleged,  taken  as  prize  by  his  Majesty.     And,  upon 

full  consideration  on  the  subject,  we  are  of  opinion  that  diis 

last  ground  of  objection  is  well  founded,  and  that  no  aetioo 

can  be  maintained  upon  this  policy  to  recover  the  loss  in 

question.    A  policy  containing  an  insurance  against  Briiidi 

capture  eo  nomine  would  be  illegal,  and  void  upon  the  &ce 

of  it,  as  being  directly  and   obviously  repugnant  to  the 

interest  of  the  state,  having  an  immediate  tendency  to  render 

ineffectual  to  the  extent  of  the  indemnity  created  thereby  aO 

offensive  operations  by  sea,  adopted  by  hb  Majesty  and  his 

subjects,  for  the  purpose  of  weakening  the  strength  and 

diminishing  the  resources  of  the  enemy.    And  if  an  insoraiiee 

by  a  British  subject,  made  in  terms,  against  BriUsh  capture 

would  be  void,  an  insurance  indirectly  producing  the  sane 

(effect  by  the  application  afterwards  of  the  general  words  of 

the  insurance  to  the  particular  event  of  British  capture, 

which  has  since  happened,  must,  we  are  of  opinion,  upon 

principle  be  equally,  illegal ;  and  that  no  peril,  the  subject  of 

insurance,  can  be  covered  under  the  generality  of  the  terms 

(a)  4  Bast,  396. 
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''  capture/*  ''  detention  of  princes,**  or  tlie  like,  wliich  could 
not,  consistently  vrith  law,  be  specifically  insured  in  direct  and 
express  terms." 

In  the  next  case  of  Gamba  v.  Mesurier  (a),  on  the  same 
day,  Lord  EUenborough  also  delivered  the  judgment :  the 
principle  of  the  case  is  similar  to  the  preceding  one,  viz. — 
"  that  an  underwriter  on  French  property  in  time  of  war, 
was  not  liable  for  loss  occasioned  by  capture  by  the  king's 
ships  during  hostilities,  which  commenced  between  Great 
Britain  and  France  subsequent  to  the  policy  being  made, 
and  terminated  before  action  brought." 

And  on  the  same  day  judgment  was  delivered  by  the 
learned  Chief  Justice,  in  the  case  o{  Brandon  v.  Curling  (6), 
in  which  case  it  was  held  by  the  Court, ''  that  an  insurance 
on  goods  from  London  to  Bayonne  in  France^  shipped  on 
board  a  neutral  ship,  on  account  of  and  at  the  risk  of 
Frenchmen^  before  the  declaration  of  hostilities  between 
Grreat  Britain  and  France^  but  exported  afterwards,  could 
not  be  enforced  against  the  underwriter,  even  after  the 
restoration  of  peace,  to  recover  a  loss  by  capture  of  a  co- 
belligerent  (not  stated  to  be  an  ally)  during  the  war.  And 
they  held,  that  every  insurance  on  alien  property  by  a  British 
subject,  must  be  understood  with  this  implied  exception, 
that  it  shall  never  cover  any  loss  happening  during  the 
existence  of  hostilities  between  the  respective  countries  of 
the  assured  and  assurer.'^ 

And  not  long  after  these  cases,  the  case  of  Lubbock  and 
another  v*  Potts  (c),  came  before  the  Court  of  King's  Bench  \ 
and  the  judgment  was  deUvered  by  Lord  Chief  Justice 
EUenborough :  and  the  Court  held  in  this  case  that,  "  colo- 
nial produce  could  not  legally  be  shipped  from  the  British 
West  Indies  for  Gibraltar^  and  therefore  the  same  could  not 
be  insured  on  such  a  voyage."  This  case  is  mentioned  for 
the  sake  of  the  principle  contained  in  it,  viz. ; — that  if  a  cer- 
tain voyage  be  prohibited  by  the  laws  of  this  country,  the 

(«)  4  East,  407.  (6)  4  East,  409.  (r*)  7  East,  449. 

u  li  a 
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insurance  upon  the  adventure  is  illegal  also,  and  therefore 
void.  But  this  class  of  cases  which  depended  upon  the  old 
navigation  laws,  and  the  laws  relating  to  the  Customs,  so 
entirely,  as  to  render  such  cases  scarcely  worth  referring  to, 
after  the  entire  alteration  of  the  former,  and  annihiladon  of 
the  latter  at  this  day  (a). 

There  are,  however,  some  matters  still  to  be  mentioned  on 
this  head :  such  are  the  laws  against  smuggling. 
Penoni  intur-       By  3  &  4  Wm.  4,  c.  53,  all  the  laws  upon  this  subject  are 
S^trohiUtod^  Consolidated  in  that  act :  by  which  it  is  enacted,  that  every 
^^k^  *"'    person  who  by  way  of  insurance  or  otherwise,  shall  under- 
take or  agree  to  deliver  any  goods  to  be  imported  beyond 
the  seas  into  any  port    or    place  in    the    United    King- 
dom, without  paying  the  duties  due  on  such  importadoo, 
or  any  prohibited  goods;    or  who,  in  pursuance  of  soch 
insurance  or  otherwise,  shall  deliver  or  cause  to  be  delivered, 
any  uncustomed  or  prohibited  goods,  and  every  aider  and 
abettor  of  such  person,  shall  for  every  such  offence,  forfeit 
the  sum  of  500/.  over  and  above  any  other  penalty  to  which 
The  like  he  may  be  liable ;  and  every  person  who  shall  agree  to  pay 

uiured.  any  money  for  the  insurance  or  conveyance  of  such  goods,  or 

who  shall  receive  or  take  such  goods  into  his  custody  or 
possession,  or  suffer  the  same  to  be  so  received  or  takeOf 
shall  also  forfeit  500/.  over  and  above  any  penalty  to  which 
he  may  by  law  be  liable  (6). 
Where  part  of       I^  would  sccm  that  if  part  of  a  cargo  be  illegal,  and  the 
b^r*te"d3to  '^^^  ®^  '^®  goods,  though  legal,  are  intended  to  cover  an 
coyer  an  illegal  illegal  design  (c),  or  if  the  contract  be  entire,  and  cannot  be 
whok  poiicT      severed,  the  illegality  of  the  part  will  vitiate  the  whole  policy. 
But  tf  part  of    ^"'  ^^  *  portion  of  the  subject-matter  be  entirely  free  from 
•c^^*»        the  illegality,  and  there  be  no  fraud  extending  to  it,  the 
insurance  of      policy  is  divisible,  and  will  protect  the  legal  part  of  the 

(a)  See  the  Navigation  Act  of  3  (6)  Sect.  47.     See  also  4  &  5 

&  4  Wm.  4,  c.  54.     And  see  the  Wm.  4,  c.  13 ;  4  &  5  Wm.  4,  c.  1S9- 

act,  5  8i  6  Vict.  c.  47  (altered  and  (c)  See  Gordon  v.  Vaughan,  12 

amended  by  8  Vict   c.  12),  passed  East,  302.    Ante,  p.  647. 
8th  May,  1845. 


SECT.  II.]  Of  Illegal  Voyages.  661 

cargo ;  and  therefore  it  was  held  that  a  cargo  licensed  might  that  pan  is  not 
be  insured,  and  the  insurance  of  part  is  not  vitiated,  though  another  portioo 
the  other  part  of  the  cargo  is  not  licensed  and  illegal  (a).         I^Jtl/^Sitf 

And  where  a  license  was  granted  to  export  gunpowder,  t^ore  ^  n® 
and  more  was  exported  than  was  specified  in  the  license,  the 
exportation  of  the  excess  only  was  held  to  be  illegal ;  and 
therefore  an  insurance  on  the  whole  cargo  was  supported  as 
to  so  much  for  which  the  license  was  obtained  (6). 

But,  in  the  case  of  Parkin  v.  Dick  (c),  where  an  exporta-  where  an 
tion  from  this  country  was  protected  by  a  valued  policy  on  *^IJJJl^ed 
goods  to  be  thereafter  specified,  and  the  specification  afler-  by  a  valued 

noIicT  the 

wards  made  included  some  goods,  the  exportation  of  which  was  goods  to  be 
prohibited  under  the  penalty  of  forfeiting  the  goods  and  the  lp^cified!^and 
ship  in  which  they  were  exported,  the  Court  of  King's  Bench    j  „^^jJ|5JJ;j 
held  the  whole  adventure  to  be  illegal  and  the  policy  entirely  prohibited 
void.     Lord  Ellenborough  observing  **  it  is  an  illegal  act  and  ^ntract  was 
subjects  the  ship  itself  to  forfeiture.  The  policy  is  one  entire  ®"|,^'i^'y'^  ***° 
contract  on  goods  to  be  thereafter  specified,  to  which  the 
underwriter  subscribed :  and  the  subsequent  specification  by 
the  assured  cannot  alter  the  nature  of  the  contract  with 
respect  to  the  underwriters  so  as  to  sever  that  which  was  one 
entire  contract.    It  has  been  decided  a  hundred  times  that 
if  a  party  insure  goods  altogether  in  one  policy,  and  some  of 
them  are  of  a  nature  to  make  the  voyage  illegal,  the  whole 
contract  is  illegal  and  void.'* 

And  in  the  case  of  Camelo  v.  Britten  (cQ,  where  the  license 
was  held  void  on  account  of  the  condition  not  having  been 
complied  with,  although  the  subject-matter  of  the  insurance 
consbted  of  various  articles  besides  the  gunpowder,  still  it 
was  considered  that  the  policy  being  one  entire  contract,  it 
was  wholly  void. 

A  sentence  against  a  neutral  by  a  British  Vice  Admiralty 
Court,  is  sufficient  evidence  from  which  to  presume  that  the 
ship  had  been  engaged  in  some  illegal  transaction.   A  neutral 

(a)  Piescall  o.  Allnutt,  4  Taunt.      196. 
792.  BuUer  v,  Allnutt,  1  Stark.  222.  (c)  11  East^  502. 

(6)  Keir  o.  Audradc,  2  Marsh.        .((/)  4B.&A.  184.    i^n/e,  p.  647. 
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meeting  by  agreement  a  British  vessel,  for  the  purpoae  of 
receiving  gunpowder  and  arms,  is  illegal^  even  though  the 
latter  should  have  had  a  license  to  export  them  fcnr  the 
purposes  of  trade  (a). 


SECTION  III. 

OF  MON-COMPUANCB  WITH  WARRANTIES. 

Wb  come  now  to  notice  another  important  instance  in  which 
the  assured  may  forfeit  the  insurance  which  he  has  made  to 
secure  himself  against  the  perib  insured  against  by  the 
underwriters,  and  this  is  where  he  makes  an  express  condi- 
tion or  warranty  of  some  fact  or  circumstance^  or  binds  bin- 
self,  that  a  certain  condition  shall  happen,  otherwise  be  ii 
to  lose  the  benefit  of  his  contract.  This  condition  by  wUdi 
the  assured  binds  himself  that  it  shall  be  performed,  is  inde- 
pendent altogether  of  the  contract  which  I  endeavoured  in 
the  first  part  of  this  Treatise  to  exphun  the  principles  of; 
and  it  was  there  said,  that  there  was  an  implied  condition  by 
law,  that  the  assured  could  not  escape  firom^  viz.,  that  \m 
ship  should  be  seaworthy  and  properly  equipped  for  tbe 
voyage ;  but  having  done  that,  he  makes  no  assurance  tiuit 
his  ship  is  safe  at  the  moment  of  the  insurance  (6);  be  is 
bound  to  give  the  underwriter  all  the  account  he  knows  of 
her,  but,  as  Lord  Mansfield  says,  ^  that  although  the  assured 
ought  to  know  whether  the  ship  was  seaworthy  when  she  set 
out  on  her  voyage,  yet  he  may  not  be  able  to  know  the 
condition  she  may  be  in,  after  she  has  been  out  a  twelve- 
month." There  is  also  an  implied  condition  by  law,  that  the 
loss  shall  not  happen  through  the  fault  of  the  assured ;  if  his 
conduct  is  such  as  to  cause  either  a  forfeiture  of  the  ship  to 

(a)  Gibson  0.  Mair,  1  Marsh.  39,         (6)  See  Motteuz  o.  London  As- 
and  Gibson  v.  Service,  1  Marsh,      surance  Comp.,  anit,  p.  200. 
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a  foreign  state,  or  to  occasion  the  loss  of  it  by  bb  own  act, 
the  underwriter  is  not  liable.  But  it  is  a  very  different  thing 
where  he  chooses  to  bind  himself  to  a  condition  or  warranty, 
that  something  is  the  fact,  as  he  represents,  or  that  something 
is  to  be  done  by  him.  By  the  law  of  England^  such  a  con- 
dition must  be  complied  with,  or  it  works  the  endre  failure  of 
the  contract.  Lord  Eldon,  in  the  case  of  the  Newcastle  Fire 
Insurance  Company  v.  Macmorrow  (a),  says : — **  It  is  a  clear 
and  first  principle  of  the  law  of  insurance,  that  where  a  thing 
is  warranted  to  be  of  a  particular  nature,  or  description,  it 
must  be  such  as  it  is  stated  to  be.  It  is  no  matter  whether 
it  be  material  or  not ;  the  only  question  is,  *  b  this  the  thing 
tie  facto  that  I  have  signed,'" 

And  therefore  it  has  been  held  in  the  case  of  Harrison  v. 
Douglass  (6),  that  an  underwriter  in  an  action  on  a  policy, 
after  paying  moiiey  into  Court,  cannot  rely  on  a  breach  of 
warranty:  for  the  payment  admits  that  the  assured  has  a 
right  to  recover  something,  which  he  could  not  do  if  there 
had  been  a  breach  of  warranty. 

So  in  the  case  of  Blackkurst  v.  CockeU  (c),  which  was  an  Ship  *«  warrant. 
action  on  a  pohcy  of  msurance  **  on  goods,   trom  the  ladmg  particular  day" 
of  them  on  board  the  ship  at  London  to  Liverpool,  **  lost  or  J^^^^i^^?^ 
not  lost:"  at  the  bottom  of  the  policy  was  added,  "war-  the  policy  was 

■^        "^  underwrote 

ranted  well,  December ,  9th,  1784.**    At  the  trial  before  Lord  at  between  one 
Kenyon,  at  Guildhall,  it  appeared  that  the  underwriter  un-  o'clock  in  tbu 
derwrote  the  policy  between  one  and  three  in  the  afternoon,  ^^^i^^ 
and  that  the  ship  was  lost  about  eight  o'clock  that  morning.  «t  eight  in  the 

^     ^  morning  of  the 

A  nonsuit  was  entered,  with  liberty  to  the  plaintiff  to  move  same  day,  the 
to  enter  the  verdict  for  him:   Lord  Kenyon,  "The  single  )^*,[^ii^ with 
question  is,  whether  the  warranty  at  the  bottom  of  the  policy  i|[^fJ|*^'^P  ^^ 
means  at  the  time  when  the  defendant  subscribed  it,  or  any  of  that  day. 
time  that  day  ?  And  we  are  all  of  opinion,  that  if  the  ship  be 
well  at  any  time  that  day  it  is  sufficient.** 

Buller,  J. — "  The  nature  of  a  warranty  goes  a  great  way 
to  determine  this  question.      It  is  a  matter  of  indifference 

(fl)  3  Dow.  255.  (b)  3  A.  &  £.  306.  (r>  3  T.  R.  360. 
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whether  the  thing  warranted  be  material  or  not ;  but  it  mut 
be  literally  complied  with ;  and  if  it  be  so,  that  is  suiBdeDt. 
Here  the  ship  was  warranted  safe  on  the  9th  of  December, 
and  there  was  great  reason  for  inserting  those  words,  because 
they  protected  the  underwriter  from  all  losses  before  that 
day;  to  which  he  would  have  been  liable,  for  the  policy  was 
on  the  goods  from  the  lading  on  board  of  the  ship." 
Dutinction  2.  In  Pawgofi  V.  Watson,  {a)  Lord Mans/ield said. — ''There 

nnty  and  a^~  ^  ^^  distinction  better  known  to  those  who  are  at  all  con- 
reproMntation,  versant  with  the  law  of  insurance  than  that  which  existi 
between  a  warranty,  or  condition  which  makes  part  of  a 
written  policy,  and  a  representation  of  the  state  of  the  case. 
Where  it  is  a  part  of  a  written  instrument  it  must  be  per- 
formed." 

In  order  to  ^^^  ^  ^^®  9ame  case,  m  answer  to  a  question  put  by  the 

make  written     counsel  for  the  underwriters,  viz.,  whether  it  was  the  opimoo 

instructions 

binding  as  a  of  the  Court  that  to  make  written  instructions  valid  and 
JJJI^^JJ^^  binding  as  a  warranty,  they  must  be  inserted  in  the  policy? 
the  face  of  tlie  Lord  Mansfield  answered  that,  "  most  undoubtedly  that  was 
the  opinion  of  the  Court"  And  in  the  case  of  LothioM  v. 
Henderson  in  the  House  of  Lords.  (6)  Mr.  J.  C/iambre, 
says  (c)  *'  At  the  time  when  the  agreement  was  made,  the 
underwriters  had  by  the  terms  of  the  policy  a  clear  right  to 
all  the  advantages  of  a  warranty  that  the  ship  was  AmcricoMf 
it  having  been  long  settled  that  such  a  description  as  is  con- 
tained in  this  policy  does  amount  to  a  warranty.**  The 
description  in  the  policy  was  **  upon  the  goods  and  merchan- 
dises of  and  in  the  good  ship  called  the  Catherine^  an 
American  vesseL"  And  Mr.  J.  Le  Blanc,  says,  ''  it  has 
scarcely  been  denied  at  the  Bar  that  the  terms  of  this  poIicy» 
''  of  and  in  the  good  ship  or  vessel  called  the  Catherine,  an 
American  vessel,**  amount  to  an  express  warranty  of  the  ship's 
being  American,  which  was  a  neutral  nation,  in  the  war,  nor 
could  it  have  been  otherwise  contended  for,  after  the  unifuroi 


(a)  Cowp.  787.   Sec  ante,  p.  (502,  (6)  3  B.  &  P.  499. 

where  this  cusc  is  fully  reported.  (c)  Page  510. 
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current  of  authorities  in  which  such  an  averment  has  been 
decided,  or  taken  for  granted  to  be  a  warranty,  as  much  as 
if  the  word  *  warranted*  had  been  inserted  in  the  policy,  for 
I  take  this  to  be  an  established  proposition  that  every  positive 
averment  or  allegation  on  the  face  of  the  instrument,  and 
making  a  part  of  the  written  contract,  whether  inserted  in  the 
body  of  it,  or  written  in  the  margin  in  a  line  with  the  body  of 
the  instrument,  or  transversely,  amounts  to  a  warranty  or 
condition. .  And  if  such  allegation  be  not  strictly  true  the 
assured  cannot  recover  on  the  policy  to  whatever  cause  the 
loss  be  owing,  whether  the  loss  be  connected  with  the  subject 
of  such  warranty,  or  wholly  independent  of  it :  for  it  is  a 
condition  on  which  the  contract  is  to  take  effect,  which 
failing,  the  contract  fails." 

And  this  rule  of  law  was  decided  in.  the  case  o( Bean  v«  A  warranty 
Stupart{a)^  where  the  plaintiff  insured  the  ship  called  the  ofapoUcy 
Martlia  "  at  and  from  London  to  New  York;'  and  on  the  foSSil^'^^ 
margin  of  the  policy  were  written  these  words  ''  eighty  nine-  "^^^  ^  >^>^ 

,  _  ,  was  written  on 

pounders  with  close  quarters,  six-pounders  on  her  upper  the  body  of  the 
decks,  thirty  seamen  besides  passengers."    The  ship  sailed  MTUrty'wa- 
from  the  Dotons  on  the  Ist  March  and  on  the  10th  was  taken  ™^  besidea 

passengcn," 

by  an  American  privateer  and  was  sent  to  make  the  port  of  means  thirty 

_  .oM  nersoiu  he* 

Boston.     On  the  30th  May,  the  plaintiff  brought  this  action  f^iging  to  the 
against  the  defendant,  on  which  the  defendant  paid  the  pre-  ^^  i^d- 
mium  into  Court,  and  pleaded  the  general  issue.    The  cause  >°S  ^^^^ 
was  tried    before  Lord  Mansfield,  and  a  special  jury  at  &c      ' 
Guildhall,  at  the  Sittings  after  Trinity  Term,  18  Geo.  3 ; 
the  defence  set  up  was,  that  there  were  not  thirty  seamen  on 
board  the  ship  according  to  the  stipulation  in  the  margin  of 
the  policy :  and,  in  fact,  it  appeared  from  the  evidence  that 
to  make  up  that  number  the  plaintiff  reckoned  the  steward, 
cook,  surgeon,  some  boys  and  apprentices,  and  some  persons 
learning  to  be  seamen ;  and  only  twenty-six  persons  had 
signed  the  ship*s  articles.     It  also  appeared  that  there  were 
seven  or  eight  passengers  on  board. 


(a)  Doug.  11. 
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Lord  Man$field  observed,  in  summing  up  to  the  jury,  that 
the  import  of  the  words  must  be  collected  from  the  subject 
to  which  they  are  appUed.    That  if,  in  the  present  case,  the 
assured  had  stipuhited  for  thirty  seamen  besides  boys  and 
landsmen,  it  would  have  been  clear  that  the  terms  had  not 
been  complied  with;  but  that  in  this  policy  seamen  weie 
contrasted  with  passengers,  and,  in  that  sense,  the  words 
seemed  to  include  boys  as  well  as  men :  but  he  left  the  cod- 
struction  to  the  jury.     The  jury  found  a  verdict  for  the 
plaintiff  as  for  a  total  loss ;  the  defendant  obUuned  a  nik 
to  shew  cause  why  there  should  not  be  a  new  triaL     On  the 
day  for  shewing  cause,  Lord  Man^ld^  after  reporting  the 
facts  as  above  stated,  and  that  he  had  left  the  constructioD 
of  the  word  '*  seamen,"  to  the  jury,  observed,  that  he  thought 
there  was  little  doubt  on  the  question  after  what  had  passed 
in  the  case  of  Pawsan  v.  Ewer.  That  the  warranty  might  hafe 
been  so  worded  as  only  to  include  able  seamen ;  but  that,  as 
expressed  here,  the  contrast  being  with  passengers,  the  whole 
of  the  ship's  crew  or  ship's  company  appeared  to  be  meuiL 
That  was  the  general  maritime  sense  of  the  vrord.    Afier 
argument  at  the  Bar:  Lord  Mansfield — **  The  whole  aigo- 
ment  for  the  defendant  turns  upon  begging  the  questioB. 
There  is  no  doubt,  but  that  this  is  a  warranty.     Its  beiiig 
written  on  the  mar^n  makes  no  difference.     Being  a  war- 
ranty there  is  no  doubt  but  the  underwriter  would  not  be 
liable,  if  it  were  not  complied  with :  because  it  b  a  condition  on 
which  the  contract  is  founded.     But  the  question  is,  whether 
in  this  warranty  the  word  '^  seamen**  was  used  in  the  strict 
literal  sense  or  not.     If  it  was,  the  warranty  has  not  been 
complied  with.    It  is  a  matter  of  construction.     Boys  are 
reckoned  seamen,  not  only  at  the  Custom-house,  and  Green- 
wich hospital,  but  in  the  distribution  of  prizes.    The  special 
jury  and  bycstanders  were  perfectly  dear,  they  hardly  seemed 
to  think  it  a  serious  question  in  this  cause.     There  is 
scarcely  now  such  a  thing  as  a  ship  entirely  manned  with 
seamen  strictly  so  called.     Even  on  board  the  king's  ships 
they  arc  satisfied  with  a  few  strict  seamen,  and  able-bodied 
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landsmen  make  up  the  rest  of  the  crew.  I  had  no  doubt  of 
the  sense  of  the  word  in  this  policy,  and  the  jury  decided  it." 

In  an  action  tried  before  Lord  Mansfield^  of  Pawson  v. 
BameveU  at  Guildhall  (a\  the  counsel  for  the  defendant 
offered  to  produce  witnesses  to  prove  that  a  written  memo- 
randum inclosed  in  the  policy  was  always  considered  as  part, 
but  Lord  Mansfield  said  that  it  was  a  mere  question  of  law» 
and  would  not  hear  the  evidence ;  but  decided  that  a  written 
document  did  not  become  a  strict  warranty  by  being  folded 
up  in  the  policy.  And  see  the  case  of  Bize  v.  Fletcher,  at 
Guildhall,  Easter  Vac.  1779  (6).  But  if  a  policy  refer  to 
certain  printed  proposals  the  proposals  will  be  considered  as 
part  of  the  policy^  Worsley  v.  Wood  in  error  (e).  See  also 
Builedge  v.  Burrell  {d). 

And  in  a  case  of  Graham  v.  Barras  (e),  where  a  ship  was 
warranted  not  to  sail  '^  foreign**  after  the  times  limited  by 
certain  club  rules;  the  rules  or  warranties  of  the  dub  limited 
the  times  of  sailing  to  different  parts  of  the  world,  and  by 
one  of  the  rules  it  was  provided  that  vessels  might  sail  after 
the  limited  times,  on  payment  of  an  additional  premium,  as 
per  scale;  and  by  another  rule  every  member  of  the  club, 
before  the  commencement  of  each  voyage,  was  to  give  his 
acceptance  for  the  premium,  and  parties  neglecting  to  ^ve 
notice  were  subject  to  a  penalty :  it  was  held  (assuming  that 
these  rules  could  be  incorporated  with  the  policy)  that  a 
party  whose  ship  had  sailed  too  late,  and  been  lost,  could 
not  afterwards  obtain  the  benefit  of  the  extended  time,  by 
submitting  to  the  penalty,  and  paying  the  extra  premium. 

In  the  case  of  Kent/on  v.  Berthon  (/),  the  following  words 
were  written  on  the  margin  of  the  policy : — ''  In  port  20th  of 
July,  1776.*'  In  fact,  the  ship  had  sailed  on  the  18th  of 
July.  The  question  was,  whether  this  marginal  note  was  a 
warranty  or  a  representation  ? 

(a)  Trin.  Vac.  1779,  Doug.  12,  (d)  1  H.  Black.  254. 

in  the  Dotes.  (e)  5  B.  &  Ad.  1011. 

(6)  Doug.  12,  in  the  notes,  ante,  (/)  Mich.  Vac.  1779 ;  Doug.  12, 

p.  608.  note  (4),  and  see  Colby  o.  Hunter, 

(c)  6T.  R.710.  Moo.  &M.  81. 
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were  written  the  words  and  figures  following : — **  Sailed  from 
Liverpool  with  fourteen  six-pounders,  swivels,  small-arms, 
and  fifty  hands  or  upwards :  copper  sheathed."  That  the 
plaintiff  underwrote  the  policy  for  SOOJL  at  a  premium  of 
S\L  10«.  That  the  Juno  sailed  from  Liverpool  on  the  13th 
of  October t  1778,  having  then  only  forty-six  hands  on  board 
her,  and  arrived  at  Beaumaris^  in  the  Isle  of  Anglesea^  in  six 
hours  after  her  sailing  from  Liverpool^  with  the  pilot  from 
Liverpool  on  board  her,  who  did  pilot  her  to  Beaumaris,  on 
her  said  voyage;  and  that  at  Beaumaris  the  Juno  took  in 
six  hands  more,  and  then  had,  and  during  the  said  voyage, 
until  the  capture  thereof,  continued  to  have  fifty-two  hands 
on  board  her.  That  the  said  ship  in  the  voyage  from  Liver- 
pool to  Beaumaris,  until  and  when  she  took  in  the  said  six 
additional  hands,  was  equally  safe,  as  if  she  had  had  fifty 
hands  on  board  her  for  that  part  of  the  voyage.  The  verdict 
then  states,  that  the  defendant  was  interested,  and  that  the 
ship  was  captured ;  that  on  receiving  an  account  of  the  loss 
of  the  vessel,  the  plaintiff  paid  to  the  defendant  the  sum  of 
200/.,  not  having  then  had  any  notice  that  the  said  ship 
had  only  forty-six  hands  on  board  her  when  she  sidled  from 
Liverpool, 

For  the  defendant  it  was  said,  that  this  representation  had 
no  relation  to  the  voyage  insured,  for  that  was  at  and  from 
Africa,  &c.,  whereas  this  is  merely  an  account  of  the  state  of 
the  ship  at  Liverpool 

Lord  Mansfield. — ''  There  is  a  material  distinction  between 
a  warranty  and  a  representation.  A  representation  may  be 
equitably  and  substantially  answered;  but  a  warranty  must 
be  strictly  complied  with.  Supposing  a  warranty  to  sail  on 
the  1st  of  August,  and  the  ship  did  not  sail  till  the  2nd,  the 
warranty  would  not  be  complied  with.  A  warranty  in  a 
policy  of  insurance,  is  a  condition  or  a  contingency,  and 
unless  that  is  performed  there  is  no  contract.  It  is  perfectly 
immaterial,  for  what  purpose  a  warranty  is  introduced ;  but 
being  inserted,  the  contract  does  not  exist  unless  it  is  literally 
complied  with.    Now  in  the  present  case,  the  condition  was. 
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the  sailing  of  the  ship  with  a  certain  titlmber  of  men, 
not  being  complied  with,  the  policy  is  of  no  effect." 

Mr.  Justice  BuUer.—**  It  is  unpossible  to  diTide  the  word! 
written  in  the  margini  in  the  manner  which  has  been  attempld 
at  the  Bar,  that  that  part  wUch  relates  to  the  copper  sbedi- 
ing  should  be  a  warranty,  and  not  the  remaining  part  Bat 
the  whole  forms  one  entire  contract,  and  must  be  compU 
with  throughout''  Judgment  for  the  plaintiff!  A  writ  of 
error  was  brought  in  the  Exchequer-chamber  upon  dw 
judgment,  which,  after  two  arguments,  was  affirmed  by  the 
unanimous  opinion  of  the  eight  Jildges  comporing  that 
Court  (a). 

Having  stated  those  rules  which  apply  to  warrantie!  in 
general,  it  will  now  be  proper  to  consider  the  several  Idnli 
of  warranties,  and  those  principles  which  are  peculiar  to  etch 
species,  confirmed  by  decisions  of  the  Courts.  Those  whkk 
most  frequently  occur  in  our  books  of  reports,  and  upon 
which  the  greatest  questions  have  arisen,  may  be  reduced  to 
three  classes :  warranty  as  to  the  time  of  sailing,  warranty  is 
to  convoy,  and  warranty  of  neutrality.  Of  each  of  these  m 
shall  treat;  observing,  in  the  first  place,  that  those  rules 
which  are  applicable  to  warranty  in  general,  most  neoessarih 
Wtfrantj  asto  also  apply  to  each  of  these  individually. 
nuling.  I*  First,  as  to  the  time  of  sailing. 

Where  a  ship  1*  Thus  in  the  case  of  Hare  v.  Wkiimare  (6),  which  wii 
rratcdToMil  ^^  action  on  a  policy  of  insurance,  upon  a  motion  to  set  a»de 
on  or  before      the  vcrdict  which  had  been  given  for  the  plaintiff,  the  case 

the  26th  July,  . 

free  from  appeared  to  be  this.    The  declaration  stated  that  a  policv 

r^raint  and  ^^  made  ou  the  ship  New  Westmorland^   at  and  froo 

toS'"&^?  ^  Jamaica  to  London,  warranted  to  sail  on  or  before  the  264 

The  fhip  wai  of  Julv,  1776,  free  from  capture,  and  free  from  all  restrunts 

ready  to  tail 

and  would  hire  and  detainments  of  kings,  princes,  and  people  of  what  natios, 
hid  nJt  be^  Condition,  or  quality  soever.  It  further  stated  that  the  uii 
^f^°^^  ship  was  prepared  and  ready  to  sail,  and  would  have  sailed 
governor.         on  the  25th  of  Julff,  on  her  intended  voyage,  if  she  had  na 

(a)  Mich.  Term,  1787.  28  Geo.  3 ;  2  T.  R.  186.         (6)  Cowp.  764. 


/ 


SECT.  III.]     Of  Non-  Qmpliance  with  Warranties.  67 1 

been  restrained  by  the  order  and  command  of  Sir  Basil  Keith,  wairntj  was 
the  then  governor  of  Jamaica,  and  detained  beyond  the  day :  ^p^  thst 
that  she  afterwards  saQed  and  was  captured.  For  the  plaintiff  ^j;^^^^"^^ 
it  was  said,  that  the  usual  clause  against  the  detention  of  More  tliat  day. 


rulers  and  princes  being  inserted  in  this  policy,  the  embargo, 
by  which  the  ship  was  prevented  from  sailing  on  the  day 
mentioned  in  the  warranty,  came  expressly  ¥rithin  the  meaning 
of  it,  and,  therefore,  excused  the  delay. 

On  the  other  hand  it  was  said,  that  the  loss  of  the  ship 
could  in  no  possible  respect  be  connected  ¥rith  the  embargo. 
That  the  warranty  was  positive  and  express:  that  the  ship 
should  depart  on  or  before  the  day  appointed,  and,  therefore, 
must  be  complied  with.  Of  this  opinion  was  the  Court ;  and 
accordingly  the  rule  to  set  aside  the  verdict  for  the  plaintiff, 
and  to  enter  a  nonsuit,  was  made  absolute. 

2.  But  the  necessity  of  a  punctual  adherence  to  the  day  '^  ^f,  ^ 

,  uniTerBally 

on  which  the  ship  is  warranted  to  sail  by  the  policy,  is  not  adqpitod  by 
peculiar  to  the  law  of  England:  for  we  find  that  foreign  ^*®^J'"™''- 
writers  declare,  that  the  same  rule  is  universally  adopted  {a). 
If,  say  they,  the  owner  of  the  ship  or  goods  has  said  in  the 
policy,  that  he  will  be  ready  to  sail  at  a  particular  time,  at 
which,  perhaps,  the  navigation  may  be  less  dangerous ;  and 
on  this  account  the  insurer  is  more  easily  induced  to  under- 
write the  policy ;  and  he  afterwards  delay  the  time  of  sailing, 
and  the  ship  and  goods  perish,  the  underwriter  is  not  bound, 
for  he  who  neglects  to  depart  at  the  appointed  time,  must, 
if  he  sail  at  a  subsequent  period,  do  it  entirely  at  his  own 
risk  (6). 

3.  If  the  warranty  be  to  sail  after  a  specific  day,  and  the  tfaihipbe 
ship  sail  before,  the  policy  is  equally  avoided  as  in  the  former  llS^lfter  a^ 
case;  because  the  terms  of  the  warranty  are  as  much  departed  J^h^"  l*^ 
firom  in  the  one  case  as  in  the  other.  before  that  day 

This  was  decided  in  the  case  of  Vejnan  v.  Grant  (c),  on  vq^ 

(a)  Roccus,  Not  38.  iiantas  quando  detinentur  in  portu 

(&)  Roccufl,    in    this    passage,  a  muliercnlis,  vel  dulcedine  vini." 

quotes  the  work  of  Santema,  upon  (c)  Before  Mr.  J.  Buller,  Guild. 

insurances,  who,  he  observes,  "  ex-  East.  Vac.  1779.    Park  Ins.  670. 

chunat  contra  magistros  navium,  ct 
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Policy  on 
f^oodi "  at  and 
from  Martiiiioo 
to  Havre  do 
Graoa  with 
liberty  to  touch 
at  Gnadaliwipe, 
warranted  to 
nil  after  the 
12th  Jan.  and 
on  or  before 
Irt  Aug. 
1778.-    The 
•hiphcTinff 
penoraed  ber 
ootward 
voyage,  nOed 
from  jCartinioo 
on  Gth  Nov. 

1777,  for  Ooa- 
dalonpe,  when 
she  took  in  all 
her  caigo  with* 
oat  retammg 
to  Hartinieo. 
She  oiled  from 
Guadalonpa 
2Gth  June, 

1778,  and  wai 
capiuieo* 
Held,  that  the 


waiimuty 
not  complied 
with,  as  the 
ship  sailed  from 
liartinioo 
before  12th 
Jan.  1778,  vis. 
Gth  Nov.  1777. 


"J 


■  •* 


the  8th  o(  December 1 1777,  a  poUcy  was  underwritten  hjrt 
defendant  on  goods  in  a  French  ship,  Le  Compie  de  Trek 
**  at  and  from  Martinico  to  Havre  de  Chrace,  with  Eberty 
touch  at  Cfuadalaupe;  warranted  to  safl  after  the  12di 
Jamuartf,  and  on  or  before  the  first  of  Amgusi,  1778."  T 
insurance  was  made  by  the  phtintiflr  on  account  of  Jaeq[o 
Harteloupe  and  Louis  de  Lamare,  of  Havre  de  Grm 
owners  of  the  ship  and  cargo;  at  which  time  it  wai  i 
known  whether  she  would  load  at  Mariimico  or  Crmndabmf 
they  haying  goods  to  come  from  both  places ;  the  poficy  w 
therefore  intended  to  cover  the  risk  from  both,  or  either 
them.  The  ship,  baring  finished  her  outward  ▼ojrage 
Martinico t  sailed  firom  thence  on  the  Gth  of  JVaoember,  177 
for  Guadaiaupe,  where  she  took  in  her  whole  loading,  wi^ 
out  returning  to  Martinico,  which  the  captun  intended  to  A 
had  he  not  got  a  complete  cargo  at  Guadatompe  /  firom  wlieoi 
she  sailed  on  the  26th  of  June^  1778,  and  was  taken  oo  tl 
3rd  of  September.  The  plaintiflT  demanded  payment  of  d 
loss  from  the  underwriters,  which  bemg  refused^  he  broa^ 
actions  against  them  for  the  recovery  thereof.  Thb  cu 
came  on  to  be  tried  at  Guildhallf  before  Mr.  Justice  Balk 
when  the  defendant's  objections  were,  that  according 
the  words  of  the  policy,  the  voyage  was  to  commence  frc 
Martinico,  and  not  firom  Guadaloupe,  and  that  the  wamn 
of  the  time  of  sailing  was  not  complied  with,  the  ship  ban 
sailed  firom  Martinico  before  the  ISth  of  Jctnuary,  177S, 
wit,  on  the  6th  of  November,  1777.  The  jury,  under  t 
direction  of  the  learned  Judge,  were  of  that  opinion,  a 
accordingly  found  a  verdict  for  the  defendant. 

But  as  in  the  case  of  Bond  v.  Nutt  (a),  when  a  ship 
warranted  to  sail  on  or  before  a  particular  day,  if  she  sail 
firom  her  port  of  loading,  with  all  her  cargo  and  clearan 
on  board,  to  the  usual  place  of  rendezvous  at  another  p 
of  the  same  island,  merely  for  the  sake  of  joining  convoj 
is  a  compliance  with  the  warranty,  though  she  be  afterwa 


(a)  Cowp.  601. 
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detained  there  by  an  embargo  beyond  the  day.  The  ground 
isy  that  when  a  ship  leaves  her  port  of  loading,  when  she  has 
a  full  and  complete  cargo  on  board,  and  has  no  other  object 
in  view  but  the  safest  mode  of  sailing  to  her  port  of  delivery, 
her  voyage  must  be  said  to  commence  from  her  departure 
from  that  port  (a).  If,  indeed,  her  cargo  was  not  complete 
it  would  not  have  been  a  commencement  of  the  voyage. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Where  a  ship 
Capel,  in  the  West  India  trade,  lost  or  not  lost,  at  and  from  •«  at  and  from 
Jamaica  to  London,  warranted  to  have  sailed  on  or  before  JSndon!  war- 
the  first  of  Auffust,  1776.    The  policy  was  effected  on  the  ranted  to  have 

^  i»     iK  sailed  on  or 

SOth  of  August,  1776,  at  a  premium  of  fifteen  guineas  per  before  the  ist 
cent  to  return  five  per  cent,  if  the  ship  departed  with  convoy;  ghlpra  com! 
and  eight  per  cent,  if  with  convoy  for  the  voyage,  and  arrived  f^^^'^*^!^ 
safe.   At  the  trial,  there  was  no  controversy  about  the  facts ;  at  St.  Anne*8, 
and  they  are  shortly  these :  the  ship  was  completely  laden  for  and  sailed  from 
her  voyage  to  England,  at  St.  Anne's,  in  Jamaica,  and  sailed  26TjiaT  for 
from  St.  Anne's  Bay,  on  the  g6th  of  July  for  Bluefields,  in  fj^""^^ . V° 
order  to  join  the  convoy  there,  Bluefields  being  the  general  convov,  Bloe- 
place  of  rendezvous  for  convoy  on  the  Jamaica  station,  like  general  rat- 
Spithead  in  England,  and  where  a  convoy  then  lay,  which  ^^^^^^^^ 
was  expected  to  sail  for  England  every  day  :  but  the  greater  Jimuca 
part  of  the  way  from  St.  Annes  to  Bluefields  is  out  of  the  detained  there 
direct  course  of  the  voyage  from  St.  Anne's  to  England,  when  she  B^ied 
That  she  arrived  off  Bluefields  on  the  28th  or  29th  of  July,  "^^^^^^^"^ 
where  she  was  immediately  stopped  by  an  embargo  laid  on  was  lost  Held» 
all  vessels  being  in  any  part  of  Jamaica,  and  was  detained  gaiied  from  St. 
there  till  the  (Jth  o( August,  when  she  sailed  with  the  convoy  ^f^SlucfiSil'^ 
for  England,  but  afterwards,  being  separated  in  the  passage,  {|^^.^"^{^°^ 
was  taken  by  an  American  privateer.     Upon  these  facts  the  of  Aug.  and 
jury  found  a  verdict  for  the  defendant.    When  this  case  was  ^^^Ij^iiid 
first  argued  at  the  Bar,  two  points  were  relied  upon  for  the  ^'^^- 
defendant,  in  support  of  the  verdict,  which  the  jury  had 
given  in  his  favour :  Ist,  That  the  departure  from  St.  Annex's 
was  not  a  departure  from  Jamaica,  within  the  meaning  of 

(a)  Cowp.  G03 ;  and  Graham  v.  Barras,  5  B.  &  Ad.  1011. 

X  X 
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the  policy.  Sndly,  If  it  were,  that  the  going  to  Eluefielb 
was  a  deviation.  Upon  the  first  argument.  Lord  Mans/idi 
said : — One  point  now  started  is  entirely  new :  that  suppodif 
the  voyage  to  have  begun  from  St.  Anne's  that  going  to 
Bluefields,  (which,  it  is  admitted  on  all  hands,  was  out  of  the 
course  of  the  voyage),  though  for  the  purpose  of  coofoj 
only,  shall  be  considered  as  a  deviation.  In  answer,  it  hai 
been  said  by  the  counsel  for  the  plaintiff^  that  there  are  ctsci 
in  which  the  contrary  has  been  held :  but  they  are  not  dted. 
I  could  wish  therefore  that  these  cases  might  be  pardcubrty 
looked  into,  and  this  ground  mentioned  again.  It  is  a  foy 
material  point :  but  widely  different  from  a  warranty  to  deptrt 
on  a  particular  day,  which  is  a  condition  precedent  tint 
admits  of  no  latitude. 

The  second  point  was  again  argued ;  and  then  the  Jndgei 
severally  mentioned  their  ideas  upon  the  subject,  witiioot 
coming  at  that  dme  to  any  decision. 

Lord  Mansfield. — "  I  am  extremely  glad  this  motios  lu> 
been  made ;  the  cause  came  on  at  GuiUAall,  by  the  candour 
of  the  parties  in  the  fairest  manner.  But  I  had  no  intimtliot 
of  its  being  a  cause  of  consequence  till  after  the  veidict; 
when  I  was  informed  100,000/L  depended  upon  it  Tk 
question  was  fairly  tried,  and  the  case  has  been  venr  «4 
argued  on  both  sides.  I  have  thought  much  of  it  since  die 
trial.  Some  things  are  clear,  and  there  are  others  wbicb 
require  consideration.  The  policy  was  made  on  the  SOth  J 
August,  1776,  upon  the  contingency  of  a  fact,  which  mat 
have  existed  one  way  or  the  other  at  the  time  the  policy  w 
underwritten.  That  contingency  was,  that  the  ship  tboiiU 
have  sailed  on  or  before  the  1st  of  August;  consequentlyy  i 
must  have  taken  place  or  not  upon  the  SOth  of  that  monlL 
The  port,  from  whence  the  ship  was  to  be  insured,  was,  if  I 
may  use  the  expression,  the  whole  island  of  Jamaica:  M 
from  which  of  the  ports  the  ship  would  sail,  neither  ptftf 
knew :  therefore,  they  have  used  the  words,  '  at  and  fro* 
Jamaica  /  by  force  of  which  she  certainly  was  protected  !■ 
going  from  port  to  port,  and  till  she  sailed.     It  follows,  tU 
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the  word  "  sailed"  in  the  warranty ;  must  mean  that  she  had 
sailed  on  her  homeward-bound  voyage.  The  question  then 
18  a  matter  of  fact ;  and  one  that  admits  of  no  latitude,  no 
equity  of  construction,  or  excuse.  Had  she  or  had  she  not 
sailed  on  or  before  that  day?    That  is  the  question.     No  It<locsnot 

^  ngnify  what 

matter  what  cause  {prevented  her ;  if  the  fact  is,  that  she  had  cause  prevents 

not  sailed,  though  she  stayed  behind  for  the  best  reasons,  ganingTifthe 

the  policy  was  roid:  the  contingency  had  not  happened;  and  Jldnots^l****^ 

the  party  interested  had  a  right  to  say,  there  was  no  contract  before  the  day 

between  them.     Therefore  what  was  said  in  argument  is  very  though  she 

true :  if  she  had  been  prevented  by  any  acpident  from  sailing  ^^bestreasomi 

till  the  2nd  of  August,  as  by  the  sudden  want  of  any  necessary  the  policy  is 

▼Old* 

repair,  or  if  an  enemy  had  been  at  the  mouth  of  the  port ; 
the  captain  would  have  done  very  right  not  to  sail,  but  there 
would  have  been  an  end  of  the  policy.  It  is  very  different 
from  the  cases  where  a  voyage  has  been  begun ;  there  the 
usage  of  the  voyage  may  justify  going  a  little  out  of  the  direct 
course.     This  also  is  clear;  if  the  ship  had  broken  ground.  But  if  the  ship 

breaks  ground, 

and  been  fairly  under  sail  upon  her  voyage  for  England  on  and  is  fairly 
the  1st  of  August,  though  she  had  gone  ever  so  little  way,  ^eday"  ^^ 
and  had  afterwards  put  back  from  the  stress  of  weather,  or  ^wjuirw*.  »«<* 

'  afterwards  puts 

apprehension  from  an  enemy  in  sight,  or  had  then  been  put  back  from 
under  an  embargo,  and  had  been  detained  till  September,  it  ther,  or  apprc- 
would  still  have  been  a  beginning  to  sail ;  and  the  stoppage  i^1^my"i™ 
would  have  come  too  late ;  because  the  warranty  was  upon  a  ^^^  ^^ ''  P^^ 

under  an  em- 

fact  antecedent.     Such  a  case  happened  before  me  a  day  or  bargo,  though 
two  after  the  present  action  was  tried  (a).    It  was  an  insurance  ever  so  ^tt°c 
upon  a  ship  from  Grenada  to  London,  warranted  to  sail  on  "^V* "  "  '^*** 

f  r  »  J  beginnmg  to 

or  before  the  1st  of  August.  She  had  barely  begun  to  sail  sail. 
on  the  day,  when  she  was  stopped  by  an  embargo,  and 
detained  beyond  the  time.  I  thought  the  voyage  was  begun ; 
the  jury  were  of  that  opinion :  and  there  has  been  no  motion 
for  a  new  trial.  I  am  giving  no  opinion,  only  breaking  the 
case.  Here  the  whole  question  turns  upon  this:  Did  the 
voyage  from  Jamaica  homeward  begin  from  Si.  Anne^s,  or 


(a)  Thellusson  v.  Fergusson,  at  Guild.  Hil.  Vac.  1777. 
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\ 

from  Bluefields  ?    Perhaps  where  a  voyage  is  once  be« 

the  going  a  little  out  of  the  way  to  join  convoy  may  be  i 

reasonabley  and  for  the  benefit  of  all  parties  :  but  still  it  d 

not  vary  the  fact  of  sailing.    Here  it  was  very  reasonal 

but  the  question,  whether  the  voyage  began  from  SL  Am. 

or  Bluefields^  still  remains.     Another  material  circumsta 

arises  from  the  words, '  at  and  from  Jamaica*    At  the  ti 

I  reasoned  thus :  *  By  the  terms  of  the  policy  she  was  ] 

tected  during  her  stay  at  Jamaica:  by  force  of  them,  she  I 

8  a  right  to  go  to  any  port,  or  all  round  the  island ;  and 

went  to  Bluefields  for  reasons  best  known  to  herself.    Th 

fore  the  voyage  began  from  Bluefields.*     Had  the  insura 

been  at  and  from  the  port  of  St.  Anne'Sp  it  did  strike  me  t 

going  round  the  island  to  Bluefields,  would  have  bee 

deviation.    But  this  is  a  question  of  so  much  value  and  c 

sequence,  that  the  Court  wishes  to  consider  the  case  t 

roughly,  before  they  give  a  final  decision  upon  it." 

The  Court  took  further  time  to  deliberate ;  and  tbeo  tl 

unanimous  opinion  was  pronounced  by 

Lord  Mansfield. — **  We  are  all  satisfied  that  the  trati] 

the  case  is,  that  the  voyage  from  Jamaica  to  Englandhn 

from  Si.  Anne*s.    That  when  the  ship  sailed  from  St.Amk 

she  had  no  view  or  object  whatsoever,  but  to  make  the  b 

of  her  way  to  England.    That  the  value  of  this  question,  i 

mitted  on  both  sides,  shews,  that  every  other  ship,  under  i 

same  circumstances,  looked  upon  the  touching  at  Bhefid 

where  the  convoy  then  lay  ready,  to  be  the  safest  counc 

navigation  from  Jamaica  to  England ,-  and  that  it  would  b 

been  unwise  and  imprudent  for  any  ship  not  to  have  tood 

there.     The  great  distinction  is  this :  that  she  sdkd  fi 

St.  Anne^s  for  England  by  way  of  Bluefields;  and  that  it 

not  a  voyage  from  St.  Anne's  to  Bluefields  with  any  objec 

view  distinct  from  the  voyage  to  England.     If  she  had  { 

first  to  Bluefields  for  any  purpose  independent  of  her  vo] 

to  England^  to  have  taken  in  water,  or  letters,  or  to  1 

waited  in  hopes  of  convoy  coming  there,  none  being  re 

that  would  have  given  it  the  condition  of  one  voyage  i 
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St.  Anne  9  to  Bluejields;  and  another  from  Bluefields  to 
England  (a).  But  here,  under  all  the  circumstances,  we 
think  she  had  no  other  object  than  to  come  directly  to 
England  by  the  safest  course."  Therefore  the  rule  for  a 
new  trial  was  made  absolute. 

A  few  years  afterwards  a  similar  decision  was  made  (6),  and 
the  only  difference  between  the  cases  was  this,  that  in  the 
case  now  to  be  mentioned,  it  was  a  condition  inserted  in  one 
of  her  clearances,  that  she  should  pass  by  the  place  (at  which 
she  was  detained  by  the  governor  beyond  the  day  named  in 
the  warranty)  to  take  the  orders  of  government.  But  this 
was  not  thought  suflScient  to  induce  the  Court  to  depart  from 
the  decision  in  Bond  and  Nuit ;  especially  as  in  thb  case,  the 
place  where  the  ship  was  detained  was  in  the  direct  course 
of  the  voyage. 

It  was  an  action  on  a  policy  of  insurance  on  the  French 
ship  UAimable  Gertrude^  *'  at  and  from  Guadaloupe  to 
//avr^,  warranted  to  sail  on  or  before  the  31st  o(  December.** 
It  was  tried  before  Lord  Mansfield,  when  a  verdict  was  found 
for  the  plaintiff.  A  motion  having  been  made  for  a  new  trial, 
the  case,  from  his  Lordship's  report,  appeared  to  be  as  follows: 
—The  ship  took  in  her  complete  lading  and  provisions  for 
France,  and  all  her  clearances  and  papers,  at  a  port  called 
Ponte  a  Pitre,  in  the  island  of  Guadaloupe,  and  sailed  from 
thence  on  the  24th  of  October,  for  Basseterre,  where  there 
is  no  port,  but  only  an  open  road.  The  town  of  Basseterre, 
is  the  residence  of  the  French  governor.  The  ship  arrived 
there  at  night,  when  the  captain  went  on  shore,  and  next 
day  waited  on  the  governor,  who  would  not  permit  him  to 
depart,  and,  to  prevent  it,  took  his  ship's  papers  from  him. 
At  this  place  he  was  detained  with  his  ship  till  the  10th  of 
January,  when  he  set  sail  with  a  convoy,  which  had  arrived 
some  little  time  before,  and,  being  separated  after  some  days 
from  the  convoy,  the  ship  was  taken  by  an  English  vessel* 
The  captain,  who  was  the  only  witness  produced  at  the  trials 

(a)  Wright  v,  Shiffner,  11  East,         (6)  Thellusson     v.    FergU88on» 
515;  2  Camp.  247.  I>oug.  361. 
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svore  that  notice  had  been  given  i 
some  days  before  he  sailed,  to  hii 
■hips  at  Pointe  a  Piire,  who  i 
Europe,  that  a  convoy  was  exp 
from  Martinico,  on  the  S5th  of  C 
quence  of  this  iotimation,  he  hai 
get  ready,  and  had  paid  extraordi 
the  ship's  papers  and  clearances 
the  desire  of  being  in  time  for  the 
for  this  haste ;  and  that,  altbougl 
the  S4th,  he  was  still  in  hopes  of  I 
as  he  thought  it  might  very  proh 
Martinico  some  days  beyond  its  I 
which  he  received  at  Pointe  a  Pit 
or  ilic  muster-roll.  This  paper,  « 
by  tlie  counsel  for  the  defends) 
October,  and  was  in  the  follovir 
charge  du  detail  det  clauea  au 
terre  Guadalovpe,  Veqvippage  d 
parts  a  nombre  de  vingt  pertoi 
Permit  au  Sieur  Jean  Jacquxt 
navire  L'Aimable  Gertrude  du  i 
faire  ton  retour,  au  dit  lieu,  pcut 
prendre  let  ordret  du  goucemem 
nances  et  regletnent  de  la  marine.' 
ten,  on  the  same  paper,  an  account 
of  some  changes  in  tlie  number  i 
the  following  entry :— "  Fu  par  » 
charge  du  detail  det  clattet,  let 
antes  au  present  rSle,  le  capitaitu 
Sieur  Leihuiilier  commandant  le  \ 
du  Havre,  defair  ton  retour  au  t 
ordonnancea  et  reglemens  royaui 
terra  Guadaloupe,  le  2  Janvier, 
called  Le  Conge,  dated  the  lltth 
on  the  part  of  the  plaintiff',  then 
as  follows : — "  Vu  de  relache  u  < 
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pour  y  Mendre  un  convoi  pour  France.  Ce  28  October, 
1 778.  MonentheiUJ*  The  captain  swore  that  he  understood 
the  only  reasons  for  the  condition  in  the  muster-roll  that  he 
should  go  to  Basseterre  were,  the  convoy  was  to  be  at  that 
place,  and  that  he  might  take  such  despatches  as  were  ready 
for  Europe.  He  had  not  objected  to  it;  because,  in  the 
regular  course  of  the  voyage  to  France  from  Pointe  a  Pitre, 
he  must  have  gone  that  way,  close  under  the  guns  o{  Basse* 
ierrct  in  order  to  avoid  Montserrat^  there  being  no  other  road 
except  they  were  to  keep  quite  to  the  leeward,  which  is  not 
the  custom.  If  he  had  arrived  there  in  the  day-time,  he 
would  not  have  cast  anchor,  but  would  have  sent  his  boat  for 
the  despatches ;  but,  having  arrived  at  night,  his  ship  had 
been  detained,  contrary  to  his  intention  and  expectation. 
The  defendant's  counsel,  to  invalidate  the  captain's  testimony, 
besides  the  muster-roll  and  the  entry  under  it,  as  above 
stated,  read  the  protest  made  by  the  captain  on  his  arrival  at 
Dover^  and  also  his  deposition  in  answer  to  the  29th  interro- 
gatory in  the  proceedings  in  the  Admiralty,  on  the  condem- 
nation of  the  ship.  The  words  of  the  protest,  on  which  they 
relied,  were  as  follows:—*'  Whereupon  he  (the  captain)  wuted 
on  the  proper  officer  at  Pointe  a  Pitre  for  his  muster-roll^ 
and  was  by  him  informed  it  could  not  be  granted,  but  on 
condition  that  he  should  first  sail  to  Basseterre^  and  there 
wait  the  direction  of  the  general  of  the  island.*'  And  in  a 
subsequent  part,  "  Whereupon  at  his  (the  captain's)  instance, 
the  said  John  Nicholas  Lethuillier,  his  father,  came  to 
Basseterre,  and  went  with  Messrs.  Gobert  and  Botuel,  com- 
missioners of  commerce,  to  the  superintendent,  and  also  to 
the  general  of  the  island,  stating  to  them  that  the  said  ship 
and  cargo  were  insured  upon  condition  that  she  should  have 
departed  from  the  island  of  Guadaloupe  before  the  31st  of 
December,  the  terms  of  which  insurance  they  judged  it  essen- 
tial to  fulfil ;  notwithstanding  which  they  were  still  refused 
permission  to  depart,  and  were  kept  there  until  after  the 
81st  of  December.^  The  deposition  relied  upon  was  as  fol- 
lows :— *'  At  the  time  the  s>hip  was  first  pursued  and  taken> 
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she  was  steering  her  course  towards  Brest.     Her  course  wai 
not  altered  upon  the  appearance  of  the  Tesael  by  which  she 
was  taken.     Her  course  was  at  all  times,  when  the  weather 
would  permit,  directed  to  Brest,  for  which  port  she  wts 
directed  to  sail,  although  the  destination  waa  for  Havre  de 
Grace^  by  the  ship's  papers.    She  was  not,  before  nor  at  the 
time  of  the  capture,  sailing  beyond  or  wide  of  Havre  de 
Grace.     She  was  then  about  eight  leagues  west  of  Usiad, 
and  her  course  was  not  altered  to  any  other  port  or  place, 
but  was  obliged  to  be  directed  to  Brest,  in  consequence  of 
the  orders  he  had  received,  subsequent  to  the  delivery  of  the 
ship's  papers."    In  answer  to  the  S7th  interrogatory,  his 
deposition  was,  ''  That  all  the  ship's  papers  found  on  board 
were  true  and  fair,  and  none  of  them  fiUse  and  colourabk." 
At  the  trial,  the  captain  swore  that  he  had  received  direc- 
tions to  keep  in  the  course  to  Brest,  at  Basseterre,  from  his 
father,  who  had  formerly  commanded  the  ship,  but  this  was 
done  as  the  safest  way,  in  time  of  war,  of  getting  to  Hacrt, 
which  still  continued  to  be  the  place  of  the  ship's  destinatioD. 
Upon  this  evidence  the  defendant's  counsel  made  two  objec- 
tions, as  grounds  for  a  new  trial, — 1st,  That  there  had  been 
no  inception  of  the  voyage  on  the  S4th  of  October,  nor  till 
after  the  31st  of  December  ;  2ndly,  that  the  ship  never  sailed 
on  the  voyage  insured,  viz.,  from  Guadaloupe  to  Havre^  hai 
on  a  voyage  from  Guadaloupe  to  Brest  (a).   After  both  these 
points  had  been  fully  argued  at  the  Bar, 

Lord  Mansfield  said. — "  In  my  apprehension,  there  is  no 
contradiction  between  the  parol  evidence,  and  the  protest 
and  depositions.  This  captain  had  never  heard  of  the  case 
of  Bond  and  Nuit.  Under  an  insurance  at  such  a  place  ss 
Guadaloupe  and  Jamaica,  the  ship  is  protected  in  going 
from  port  to  port  in  the  island.  But  the  question  here  is, 
whether  the  voyage  was  bond  fide  commenced,  and  stopped 
by  accident  ?  As  to  the  condition  about  taking  the  orders 
of  government,  the  ship  could  not  sail  from  any  part  of  the 

(o)  Ante^  p.  6/5. 
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bland  without  the  governor's  leave.  But  the  captain,  when 
he  left  Pointe  a  Piire,  expected  to  meet  a  convoy  at  Basse- 
ierre,  and  to  proceed  immediately  without  interruption.  A 
convoy  had  been  published,  and  he  certainly  would  have 
gone  to  Basseterre,  at  any  rate,  independent  of  the  clause 
in  the  muster-roll.  With  regard  to  the  second  point,  the 
voyage  to  Brest  was,  at  most,  but  an  intended  deviation  not 
carried  into  effect.** 

Mr.  Justice  BuUer. — ''  The  case  in  1777,  between  the 
same  parties,  is  in  point  (a).  There  was  no  embargo  there, 
nor  in  the  present  case,  when  the  ship  sailed.  There  must 
be  a  lawful  bimd  fide  sailing,  which,  I  think,  there  was  in 
this  case.    The  ship  was  completely  ready  in  all  respects." 

The  rule  for  a  new  trial  was,  therefore,  dbcharged. 

The  judgment  given  in  the  last  cause  was  not  satisfactory 
to  about  twenty  other  underwriters  on  the  same  policy,  nine- 
teen of  whom  obtained  leave  to  consolidate  their  different 
causes  upon  the  usual  terms,  in  order  to  bring  the  question 
once  more  into  Court.  Accordingly,  in  the  ensuing  Sittings, 
the  cause  was  set  down  for  trial.  It  was  the  case  of  TheUu^ 
son  V.  Staples  (6).  In  this  cause,  the  second  point  as  to  the 
deviation  was  abandoned;  and  on  the  first,  the  same  evidence 
was  given  as  upon  the  former  occasion.  The  point  was  again 
fully  argued  for  the  defendant. 

Lord  Mansfield. — "  The  single  question  on  this  policy  is, 
whether  the  ship  sailed  on  her  voyage  to  Havre  before  the 
31st  of  December?  She  certainly  sailed  from  Point  a  Pitre 
completely  loaded  before  that  time.  The  doubt  on  the  first 
question  of  this  sort  was  this ;  the  policy  was  "  at  and  from 
Jamaica  /'  now  the  word  at  certainly  comprises  the  whole 
island,  and,  under  that  word,  you  may  sail  from  one  port  to 
another  every  where  along  the  coast  of  the  island.  The 
ship,  therefore,  in  that  sense,  was  still  at  Jamaica,  after  she 
had  got  to  Bluefields.    She  did  not  leave  Bluefields  till  after 

• 

(a)  See  Lord  Mansfield's  opinion  (6)  Sit.   at  Guild.  Easter  Vac 

in  Bond  v.  Nutt,  where  he  quotes      1780.  Park  Ins.  681. 
the  case  alluded  to,  ante,  p.  675. 
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tlie  day  named  in  the  warranty,  and  that  place  wu  quite  <M 
of  the  course  of  navigation  from  St.  Anne't  to  EngUmd.  I 
own  at  the  trial,  I  thought  the  voyage  to  Englamd^iA  m 
commence  till  the  ship  sailed  from  Sluefieldtf  and,  accordiq 
to  my  opinion  then,  a  verdict  was  found  for  the  defendiit 
But  there  was  a  douht.  I  therefore  wiahed  (as  I  alwsytJi 
in  such  cases),  that  the  opinion  of  the  Court  might  be  take 
in  order  to  settle  the  point  The  case,  when  it  came  oo  i 
Court,  was  very  ably  argued ;  I  was  completely  coavineej 
and  the  Court  were  unanimously  of  opinion,  that  the  voj^i 
to  England  began  when  the  ship  sailed  (tomSt.Aiitt^t;  ■■( 
upon  the  second  trial,  the  plaintiff*  had  a  verdict.  Earkui 
Harrii  was  still  a  stronger  case.  There  an  embargo  wi 
actually  published,  iMfore  the  ship  sailed,  and  the  csptsa 
immediately  afler  crossing  the  bar,  returned  to  nuke  i 
protest,  and  sent  his  ship  knowingly  into  the  embargo ;  bo 
lie  swore  that  he  expected  the  embargo  wag  to  be  talcen  ofl 
and  that  he  should  proceed  immediately  upon  his  vojtp 
and  tlie  jury  believed  him.  (a)  In  this  case  to  go  bj  itep 
There  was  public  notification  of  a  convoy  to  be  at  BaueUrr 
on  the  25th  of  October.  The  caplun  thought  that  it  lugli 
be  stopped  a  day  or  two  at  Martituco,  and  that  fae  shooli 
get  to  Btuteterre  in  time.  He  worked  night  and  day,  pu 
double  fees  for  his  papen,  and  sailed  with  full  expectatiaii 
of  pursuing  his  voyage  directly.  He  knew  of  no  embsrgi 
and  Btuteterre  was  directly  in  his  road.  Id  that  respee 
this  case  differs  strongly  from  Bond  v.  Nutl.  He  was  ere 
in  the  regular  voyage  obliged  to  pass  under  the  canooo  ( 
Basseterre.  He  liad  his  muster-roll,  on  condition  of  callia 
there :  hut  he  made  no  difficulty  of  taking  it  on  that  ca 
dition,  because  he  knew  he  must  pass  that  way  at  all  evoil 
Did  he  not  bondjide  begin  his  voyage  ?  He  ceruinly  bi 
no  idea,  when  he  sailed  from  Poinlt  a  Pitre,  of  meeting  wi 
any  stop,  bo  it  was  in  the  former  case  of  Tkellutson 
Fergttsson  (ft).     There  was  no  idea  of  the  embargo  in  tl 

(a)  Eerier.  HsniB,  St  Guild.  Hil.  Vac.  t780.  Pai^Ias.$S2. 
{b)  The  Grenada  cose,  late,  p.  675. 
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case,  when  the  ship  sailed.  Here  there  is  not  the  least 
suspicion  of  fraud.  This  captain  certainly  did  not  know  of 
the  decision  in  Bond  v.  Nuit.  He  thought,  when  he  was 
detained  at  Basseterre  beyond  the  3l8t  of  December,  that 
the  policy  was  forfeited,  which  is  a  strong  circumstance  in 
the  plaintiff's  favour,  for  it  shews  that  the  sailing  was  not 
colourable.  This  question  has  undergone  the  consideration 
of  a  special  jury  and  of  the  Court.  Underwriters  have  a 
right  to  litigate  questions  which  seem  to  them  to  be  in  their 
favour.  But,  at  least,  there  should  be  an  end  of  litigation. 
If  you  should  be  of  the  same  opinion  with  the  former  jury 
and  the  Court,  you  will  find  for  the  plaintiff:**  which  they 
did  accordingly.  The  cause  of  the  twentieth  underwriter,  on 
the  same  policy,  who  refused  to  consolidate,  stood  next  in 
the  paper  for  trial ;  but  upon  the  above  verdict  being  given, 
his  counsel  consented  that  a  verdict  should  also  be  entered 
against  him. 

But  in  the  case  of  Moir  v.  Royai  Exchange  Assurance  Whcro  the 

•t  /   \       1  t  •  1  1     i»  wannnty  is  to 

Company  (a),  where  the  warranty  is  to  depart  on  or  before  a  depart  on  or 
given  day,  she  must  be  actually  out  of  her  port,  and  it  is  not  daJ)7he  murt 
enough  that  she  break  irround  and  commence  her  homeward  **?  actually  out 

°  *      ^  ,  of  port,  and  it 

voyage,  so  as  to  have  satisfied  a  warranty  to  sail,  and  the  is  not  suffictont 
Court  afterwards  refused  to  grant  a  new  trial.    This  case  broke  ground 
afterwards  came  on  before  the  Court  of  Common  Pleas  on  a  *"?"j?**  ^ 

Mtisiy  a  war- 
special  case,  and  after  it  had  been  fully  argued,  the  Court  rantytosaii. 

agreed  with  the  King's  Bench.     And  in  the  case  of  Bidsdale 

V.  Newman{b\  where  a  ship  was  insured  at  and  from  PorU' 

nevf  to  London,  warranted  to  sail  on  or  before  a  given  day, 

dropping  down  from  Porineuf  to  Quebec  with  an  incomplete 

crew,  and  without  her  clearances,  which  she  could  only  obtain 

at  Quebec,  is  not  a  compliance  with  the  warranty,  as  she  did 

not  sail  from  Quebec  till  after  the  day. 

(a)  4  Camp.  84,  and  see  I  Marsh,  fulfilled  if  the  ship  did  not  com- 

570.  pletely  unmoor  on  that  day,  though 

(6)  3  M.  &  S.456.  And  in  Nelson  she  had  then  her  cargo  on  board, 

V.  Salvador,  Moo.  &  M.  309,  it  was  and  being  quite  ready  to  sail,  was 

held  that  a  warranty  to  sail  "  on  or  only  prevented  by  stress  of  weather, 
before  a  particular  day,"  was  not 
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nil  from  instances,  was  fully  considered  in  the  Court  of  King's  Bench 

^^*^^^,^  in  the  recent  caMo{Lang  andOiherMV,AHderdoH(a).  Itwu 
Ang."  Tbire  on  action  on  a  policy  on  eoods  "at  and  from  Damerara  to 
{•■■boalaboiu  ,  -t   f  n 

ten  milei  oM     London,  warranted  to  sail  trom  Demerara  on  or  before  the 

lugTraneli  Is^  of  Augtut,  1823."     The  only  question  was,  whether  the 

^^J^  ^^  warranty  had  been  complied  with.     The  ship  having  taken  m 

ip  put  of  tbeir  all  her  cargo  and  obtained  her  clearances,  sailed  from  the 

ewe  tiie  ihip  town,  which  is  on  the  bank  of  the  river,  about  one  at  noon  oo 

ind^ierwo  ^^^  '''  °^  Augutt,  passed  the  fort,  and  anchored  the  sane 

"'••s^'*''  .  day  about  two  miles  beyond  the  port.     She  anchored  there 

•  btTing  ofatuD-  by  the  advice  of  the  pilot,  and  he  being  unwilling  to  uH 

■Dco,  uiled  again  at  the  night  tide,  she  lay  there  for  twenty-four  houn, 

^^J"^™?^  *"•!  proceeded  on  her  voyage,  upon  which  she  was  afterwardi 

two  '"■■ei  out  loBt>     There  is  a  shoal  about  ten  or  twelve  miles  Irom  the 

tbeSnlho  fort,  at  the   outside  whereof   large    inward-bound   vetsek 

■bcwl,  ud  00  beavily  laden  usually  anchor,  and  put  out  part  of  their  cargo, 

£0.^%*^  and  large  vessels  outward-bound  usually  anchor  and  conn 

that  tlw  (hip  plete  their  cargo.     The  pilots  usually  leave  vessels  outwsrd- 

Deniervk  bound  after  passing  this  shosl.    From  these  facts  it  was  coo- 

wiihintho  tended  by  the  defendant,  that  the  words  "sail  from"  were  of 
Duaning  of  tbo  ' 

wunutj.  the  same  import  as  "  depart,"  and  that  the  vessel  had  not 

sailed  from  Demerara  on  the  Ist  of  August  within  the  mess- 
ing of  the  warranty.     A  verdict  was  found  for  the  plaintiffi, 
A  rule  flui  having  been  obt^ed  on  a  subsequent  day,  tbe 
judgment  of  the  Court,  after  considering  the  question,  vu 
delivered  by  Abbott,  C.  J. — "  It  is  clear  that  a  warranty  to 
At  the  ttme  of  ggj]^  without  the  word  '  from,'  is  not  complied  with  by  the 
ibo  Diut  hare    vcssel's  raising  her  anchor,  getdng  under  sail,  and  mo* iag 
VXij  fa'r"^e     onwards,  unless  at  the  time  of  the  performance  of  tbese  acu 
^omunco  of  g],g  (j^g  every  thing  ready  for  the  voyage,  and  such  acts  are 
nnd  nothing       done  at  the  commencement  of  it,  nothing  remaining  to  be 
to  be  doite        done  afterwards.     This  appears  from  the  cases  of  Bond  *. 
Nult,  and  RiiUdale  v.  Newnham.    And  if  it  had  been  neces- 
sary for  the  ship  in  question  to  take  in  a  part  of  her  cai^o  al 

(a)  3  fi.  &  a  495. 
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the  outside  of  the  shoal,  she  would  not  only  not  have  sailed 
from  Demerara  within  the  meaning  of  this  warranty,  but 
would  not  even  have  sailed  within  the  meaning  of  the  other 
warranty  to  which  I  have  alluded.  It  was  contended,  that 
the  words  'from  Demerara*  must  have  the  same  sense  in 
every  case,  and  must  therefore  be  construed  to  mean  '  sail 
from  the  outside  of  this  shoal,'  that  is,  from  the  place  at 
which  some  vessels  take  and  unload  a  part  of  their  cargo,  for 
otherwise  one  vessel  might  be  said  to  sail  from  Demerara 
before  she  had  arrived  at  that  part  of  the  sea  from  which 
another  vessel  must  depart  before  she  could  be  said  to  sail 
from  Demerara.  And  if  that  part  of  the  sea  which  lies  at 
the  outside  of  the  shoal  was,  in  a  general  and  popular  sense, 
part  of  Demerara^  this  argument  might  prevail.  But  the 
fact  appears  to  be  otherwise.  For  whether  we  take  Deme^ 
rara  to  be  the  name  of  a  province,  as  it  is,  or  of  the  river 
which  is  sometimes  called  the  river  Demerara^  though  per- 
haps more  properly  the  river  of  Demerara^  we  think  no 
person  speaking  in  popular  language  would  say  that  a  ship, 
being  at  the  outside  of  this  shoal,  at  a  distance  of  ten  or 
twelve  miles  from  land,  was  at  Demerara.  It  appears  in  the 
present  instance,  that  large  vessels  heavily  laden  usually 
anchor  at  the  outside  of  the  shoal,  and  take  in  part  of  their 
cargo  there.  In  the  case  of  such  a  ship,  therefore,  goods  so 
laden  may  be  considered  as  laden  at  Demerara^  by  reason  of 
the  usage;  and  in  such  a  case  a  ship  would  not  be  said  to 
have  sailed  until  she  had  completed  her  lading  and  quitted 
that  part  of  the  sea.  In  the  case  of  such  a  ship,  the  taking 
in  part  of  her  cargo  there  will  be  like  the  taking  in  a  part  at 
the  outside  of  the  bar  at  Oporto ^  which  was  held  to  be  within 
the  protection  of  a  policy,  by  reason  of  the  usage  in  Kingston 
▼.  Knobbs  (a).  But  the  proper  effect  of  such  a  usage  will  not 
extend  beyond  the  instances  that  fall  under  the  usage.  If  in 
the  present  instance  the  outside  of  this  shoal  had  been  part 
of  the  port  of  the  ship's  departure,  or  in  any  popular  and 


(a)  1  Camp.  508,  n.    Ante,  p.  207. 
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general  sense  a  part  of  Demerara,  we  should  (as  I  hsfe 
before  intimated),  have  thought  the  warranty  not  complied 
with ;  but  we  cannot  say  that  the  warranty  has  not  been  com- 
plied with  in  this  case,  merely  because  it  would  not  have  bera 
complied  with  in  the  case  of  some  other  ship  which  might 
have  intended  to  take  a  part  of  her  cargo  at  the  outside  of 
this  shoal.  And  our  decision  has  not  the  effect  of  attributing 
two  meanings  to  the  name  Demerara^  but  it  is  only  in  con- 
formity to  the  authorities  and  distinctions  as  to  the  meanii^ 
of  the  word  *  sail/  and  to  that  extension  which  may  be  given 
to  the  words  of  a  policy  by  usage  in  particular  instances." 

A  similar  rule  of  construction  was  adopted  in  a  more 
recent  case  (a).  The  plaintiff  effected  an  insurance  on 
freight  on  the  ship  Perseverance,  subject  to  the  rules  and 
regulations  of  a  certain  association,  at  North  Shields^  one  of 
which  was  that  vessels  should  not  sail  from  ports  in  Irekmd 
after  the  1st  of  September;  and  that  the  time  of  clearing 
from  the  Custom-house  should  be  deemed  the  time  of  sailing, 
provided  the  ship  were  then  ready  for  sea. 

The  Perseverance  being  in  the  port  of  Sligo,  dropped 
down  the  river  before  the  1st  o{  September,  in  readiness  for 
sea,  except  that  she  had  not  her  full  quantity  of  ballast, 
there  being  a  bar  at  the  mouth  of  the  river,  which  the  ship 
could  not  have  crossed  with  that  quantity  on  board.  Boats 
were  waiting  on  the  outside  to  ship  the  remainder  of  the 
^  ballast,  and  the  vessel  crossed  the  bar  on  that  day,  but 

struck  the  bar  in  doing  so,  and  the  master  to  ascertain  what 
damage  the  ship  had  received,  crossed  Donegal  Bay  to  the 
port  of  Kellybeggf  a  distance  of  seven  miles.     The  ship  on 
arriving  at  KeUybegs,  was  found  not  to  be  injured,  and  the 
ballasting  was  completed  there.    It  was  finished  on  the 
4th  of  September,  but  the  ship  was  detained  by  accidental 
circumstances  till  the  8th,  when  she  sailed  on  her  voyage, 
and  was  subsequently  lost    The  ship's  proper  complement 
of  men  was  nine ;  she  left  the  BaUysharmon  river  with  only 


(a)  I^ttegrew  v,  Pringle,  3  B.  &  Ad.  5U. 
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eighty  the  carpenter  being  absent.  Another  carpenter  was 
hired  at  KeUybegi,  and  sailed  on  the  voyage.  At  the  trial 
before  Littledale,  J.,  at  the  Spring  Assizes  for  Newcastle- 
upon-Tyne,  the  above  facts  were  found  for  the  opinion  of  the 
Court.  For  the  underwriters  it  was  contended  that  the  ship 
did  not  sail  on  the  1st  o{  September,  according  to  the  rules 
referred  to  by  the  policy.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court.  The  judgment 
was  afterwards  delivered  by  Lord  Tenterden,  C  J. — **The  ifashipquiu 
general  principle  of  the  decisions  is  this,  that  if  a  ship  quits  J^^^J^ 
her  moorings  and  removes,  though  only  to  a  short  distance,  though  only  to 

c  .^  ^  ^  short  dw- 

being  perfectly  ready  to  proceed  upon  her  voyage,  and  is  by  tance»  being 
some  subsequent  occurrence  detained,  that  is  nevertheless  a  ^t^^  the 
sailing:  but  it  is  otherwise  if,  at  the  time  when  she  quits  her  y*7*e^»  ^^ " 
moorings,  and  hoists  tfer  sails,  she  b  not  in  a  condition  for  qoent  occur- 
completing  her  sea  voyage.    In  the  present  case,  by  the  thu  is  never-  ' 
regulations  which  have  been  referred  to,  the  last  day  for  a  ^^^^^Jii^J^ 
vessel,  sailing  from  any  port  in  Ireland  is  the  1st  o(  Septem^  otherwise,  if  st 
ber;  and  the  objection  which  prevails  with  me  is,  that  she  quits  her  moor- 
was  not  in  a  condition  to  sail  during  the  1st,  because  she  had  H^gj^i,    ^'"^ 
not  on  that  day  the  proper  quantity  of  ballast  to  enable  her  ■*»« »« »<>* "  * 
to  cross  the  Atlantic.     It  is  answered  that  she  could  not  take  completing  her 
in  her  whole  ballast  before  she  crossed  the  bar;  but  that 
everything  was  prepared  for  landing  the  remainder  after- 
wards: the  vessel  struck  on  the  bar  in  passing,  and  the 
master  thought  it  best  to  put  into  another  port  before  he 
completed  his  ballast.     Now  if  the  ship  had  taken  in  her 
whole  ballast  on  the  1st  o(  September,  I  think  it  might  have 
been  said  that  she  sailed  that  day,  according  to  the  regula- 
tions; but  as  unfortunately  she  was  not  able  to  load  the 
whole  ballast  for  her  voyage  on  the  1st,  she  was  not,  on  that 
day,  in  a  condition  to  go  on  with  her  voyage ;  and,  conse- 
quently I  am  of  opinion  that  the  plaintiff  cannot  recover  on 
this  policy,  and  a  nonsuit  must  be  entered.*' 

Parke,  J. — **  I  am  of  the  same  opinion,  and  agree  in  the 
rule  for  the  construction  of  this  kind  of  warranty,  which  has 
been  laid  down  by  my  Lord,  and  which  is  also  stated  by  the 
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Court  in  somewhat  different  terme,  but  to  the  same  effect,  i 
tiOng  V.  Aaderdon  (a).  Now  here  the  Teasel  had  not,  accon 
ing  to  the  language  tued  in  that  case,  "  every  thing  ready  K 
the  performance  of  her  voyage"  on  the  1  at  of  September,  nc 
could  it  be  said  when  she  got  under  sail,  that  "  notluB 
remuned  to  be  done  afterwards ;"  for  she  had  to  take  a 
board  what  was  material  for  the  prosecution  of  the  voyage, 
larger  portion  of  ballast :  and  no  distinction  can  be  dnv 
between  the  necessity  of  talung  in  more  balUst,  and  tbati 
receiving  part  of  the  cargo." 

There  is  a  case  of  Cockraae  v.  Fuher  {b),  ui  error  from  lb 
Court  of  Exchequer,  in  which  the  Court  of  Error  seen  t 
draw  a  distinction  between  the  words  "  sailing  for  a  pltee, 
and  "  departure  from  a  place."  In  this  case  the  ship  n 
"  warranted  not  to  sul  for  British  North  Americaj  after  dii 
15tb  of  Augtut,"  and  on  that  day  she  was  in  the  docifl 
DubUn,  ready  for  sea,  and  having  cleared  for  Qmebec  vu 
hauled  out  of  the  dock  into  the  Liffey,  as  early  in  the  tim- 
noon  as  the  tide  permitted.  In  consequence  of  the  wind  At 
could  not  get  a  sail,  but  was  warped  down  the  rirer  sbool 
hatf-a-mile,  when  the  tide  failing  she  took  the  ground.  She 
was  warped  a  little  further  the  next  day,  and  took  die 
ground  again  about  ten  miles  from  the  harbour's  mouth.  Oi 
the  nth,  the  wind  having  changed,  she  set  sail,  and  got  osl 
to  sea.  The  jury  found  that  the  master  and  crew,  by  hsid 
ing  out  of  dock,  and  warping  down  the  river  on  the  loih 
intended  to  put  themselveB  in  a  more  Ikvourable  situation  In 
prosecuting  the  voyage  from  Dublin  to  Sorth  America,  ut 
not  merely  to  fulfil  the  warranty,  at  the  same  time  when  tb 
vessel  quitted  the  dock,  they  knew  it  was  impossible  to  gel  t 
sea  that  day.  Lord  Denman,  C.  J.,  8wd> — "  We  are  < 
opinion  that  this  vessel  must  be  taken  under  the  circn 
stances  stated,  (o  have  been  on  the  1 5th  of  Angiut  in  tl 
prosecution  of  the  voyage  to  North  America,  for  in  point  i 
fact  she  had  commenced  her  voyage.     In  order  to  bring  tl 

(a)  3B.&C.  199,(M(«,  P-6S4.        {b)  >  C..H.  8c  K  809;  51^.490. 
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case  within  those  decisions  in  which  it  has  been  held  that  the 
voyage  had  not  commenced^  and  that  therefore  the  policy 
did  not  attach^  Mr.  Cresswell  has  been  obliged  to  assume  that 
there  was  a  particular  *  terminus  a  quo*  contemplated  in  this 
policy ;  but  when  we  look  at  the  terms  of  it  we  do  not  find 
that  that  is  warranted  as  a  term  of  the  policy ;  but  being  a 
time  policy,  in  general,  the  warranty  is  that  she  shall  not  sail 
for  British  North  America  after  the  15th  of  August.     If, 
therefore,  she  was,  in  fact,  in  the  prosecution  of  her  voyage 
for  any  place,  which  voyage  is  not  proved  to  have  com- 
menced after  the  15th  o(  August ^  the  warranty  is  not  broken; 
and  as  the  facts  appear  to  us  clearly  to  shew  that  she  was  in 
the  prosecution  of  her  voyage  on  the  1 5th  of  August ^  having 
made  a  movement,  though  in  the  river,  for  the  purpose  of 
proceeding  to  the  sea,  and  over  the  sea,  to  North  America, 
the  warranty  has  not  been  broken,  and  the  parties  are  entitled 
to  recover.    That  makes  this  case  of  no  very  general  appli- 
cation, and  distinguishes  it  from  all  those  that  have  been 
before  the  Court  on  former  occasions :  for  there  is  no  parti- 
cular point  from  which  the  voyage  is  contemplated  as  com- 
mencing.   If  that  had  been  so,  we  should  have  been  bound 
to  consider  the  effect  of  the  word  '  sailing*  as  contradistin- 
guished from  'departure,*  which  we  do  not  feel  ourselves 
called  upon  to  do  on  the  present  occasion.     Mr.  Cresswell 
has  very  properly  given  up  the  point,  that  the  word  *  sailing* 
can  be  confined  to  the  mere  technical  act  of  hoisting  the  sails, 
or  anything  of  that  sort ;  the  fair  question  is,  as  he  has  stated, 
whether  at  the  time  in  question  the  voyage  can  be  said  to 
have  commenced,  and  whether  the  ship  was,  in  truth,  pro- 
ceeding on  her  voyage  to  America.    Now  considering  that 
there  was  no  distinct  point  of  commenqement  pointed  out 
by  this  policy,  we  think  that  the  vessel  was  in  the  prosecu- 
tion of  her  voyage,  and  consequently  within  the  protection  of 
the  policy." 

The  same  principles  of  law  were  adhered  to  in  the  recent 
case  of  Graham,  Executrix,  v.  Barras  {a),  to  which  I  have 

(0)  5B.  &Ad.l011. 
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already  referred,  and  which  is,  I 
has  been  decided  upon  this  aubje 
a  time  policy,  on  the  ship  Gullere 
1831,  to  1st  January,  1832,  warr 
ntlcr  the  time  restricted  by  the  Li 
The  rules  or  warranties  of  this  clul 
to  tlifierent  parts  of  the  world,  t 
(the  ninth),  it  was  declared,  that 
Custotn-liousc  should  be  deemed  t 
the  ship  was  then  ready  for  sea.  1 
for  the  Bay  of  Fundi/  from  Du 
sailing,  by  the  rules,  was  the  1st  Si 
on  the  31st  Augutt,  and  dropped 
September  with  an  incomplete  ct 
nient  was  engaged  before  she  cl 
Hole  within  the  port  or  harboui 
boat's  crew.  During  that  day  the 
board.  In  the  afternoon  and  erei 
unfavourable  for  the  Catllereagh 
before  midnight  it  became  fur,  it 
she  went  out  as  soon  afterwards  as 
On  the  2nd  September,  about  h 
sailed  from  the  Pigeon  Hole,  and 
and  ultimately,  and  not  before,  i 
alwut  half-past  five  on  the  momi 
The  Pigeon  Hole  is  about  two  mill 
and  from  the  Pigeon  Hole  to  the  i 
is  two  miles  further.  At  tlic  trial 
Spring  Assizes  for  Nort/iumberlant 
fur  the  plaintiff,  subject  to  the  opii 
above  case.  The  question  for  the 
whether  the  sailing  of  the  Caiil 
stances  above  detailed  constituted 
of  the  warranty.  Lord  Demnan, ' 
a  time  policy,  the  warranty  being,  i 
time  limited  in  the  Liberal  Prei 
great  doubt  on  the  first  question 
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namely,  whether  the  rules  can  be  referred  to  for  any  purpose 
but  to  ascertain  the  times  to  which  the  vessel  is  restricted  in 
sailing  to  different  parts  of  the  world.  But  if  the  ninth 
article  is  to  be  considered  as  referred  to  by  the  policy^  the 
question  then  is,  whether  that  warranty  has  been  complied 
with.  (His  Lordship  then  read  it).  By  this  regulation  the 
time  of  clearing  is  to  be  deemed  the  time  of  sailing  *  provided 
the  ship  is  then  ready  for  sea.*  It  certainly  b  most  convenient 
for  both  parties  to  have  such  a  stipulation  as  this,  that  the 
time  of  sailing  may  be  referred  to  a  period  of  time  capable  of 
being  ascertained  by  both;  and  the  time  of  clearing  is  such  a 
period.  The  simple  question  then  is,  whether  the  ship  was 
ready  for  sea  when  she  was  cleared  ?  Now  at  that  time  there 
was  a  crew  engaged,  but  where  they  were,  whether  within 
ten  miles  or  forty,  does  not  appear.  It  cannot  be  said  that 
the  ship  was  ready  for  sea  when  she  had  only  the  master, 
mate,  one  seaman  and  two  boys  on  board,  and  could  not  get 
down  the  Liffey  without  assistance.** 

Littledale,  J. — ''  There  was  no  sailing  in  this  case  accord" 
ing  to  the  ordinary  sense  of  that  word  by  the  Ist  o{ September. 
Then  the  question  is,  first,  whether,  the  ninth  warranty,  which 
gives  a  different  interpretation  to  the  word  '  sailing*  is  to  be 
considered  as  inserted  in  this  policy  ?  and  I  think  we  ought 
not  to  construe  this  policy  so  strictly  as  to  hold  that  warranty 
excluded.  The  next  question  is^  whether  the  assured  com- 
plied with  the  condition  of  sailing,  according  to  that  warranty? 
At  the  time  when  the  clearances  were  obtained  the  crew  were 
not  actually  on  board;  it  does  not  appear  how  that  happened, 
whether  they  were  ready  to  come  on  board  when  it  was 
thought  proper  to  call  for  them,  or  whether  they  were  at  a 
distant  place,  or  dispersed  over  the  town  or  harbour  otDubUm 
at  all  events  they  were  not  on  board.  Then  we  have  to  inquire 
whether  the  words  '  time  of  clearing'  in  the  warranty,  are  to 
be  considered  as  giving  a  continual  protection,  down  to  the 
time  when  the  crew  joined  the  ship ;  and  I  rather  think  that 
the  words  ought  not  to  be  restrained  to  the  actual  time  of 
clearance,  but  that  the  *  clearance'  is  a  continuuig  thing,  and 
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overrides  the  whole  time  down  to  the  period  on  the  k 
September  when  the  complete  crew  was  on  board." 

Patteson^  J. — ''  I  am  also  of  opinion  that  the  plaintiff  cumoC 
recover.  Supposing  that  the  ninth  clause  of  warranty  ii  to 
be  considered  as  part  of  the  policy,  I  think  the  vessel  wis 
not  ready  for  sea  according  to  that  clause*  The  words 
'  then  ready  for  sea/  must  be  referred  to  the  31st  otAugt^ 
when  she  obtained  her  clearances,  and  at  that  time,  the 
crew  appear  to  have  been  wandering  about  Dublin.  Tkf 
were,  indeed,  engaged,  but  if  that  were  held  suffideot, 
it  might  as  well  be  said  that  a  ship  was  ready  for  sea  if 
a  cargo  was  procured,  but  not  on  board." 
Obserratioiit  This  decision  pushes  the  principle  of  law  upon  this  nb- 
^^^  *^^*  ject  to  its  ultimate  point,  for  it  appears  that  on  the  eveo^; 
of  the  1st,  the  ship  was  ready,  and  would  hare  sailed  bot 
for  apprehension  of  the  weather,  and  only  just  keeps  widm 
the  rule  laid  down  by  Lord  Marufield  in  the  case  ofBaadf. 
Nuit  (a),  who  says,  **  If  the  ship  had  been  fairly  under  wij, 
and  afterwards  had  put  back  from  stress  of  weather,"  it  wooU 
have  been  a  sailing ;  whereas  in  the  present  case  the  ship 
was  never  anything  but  stationary  on  the  1st.  Mr.  Joitiee 
Littledale*s  judgment  would  appear  to  amount  to  judgmeit 
for  the  plaintiff,  for,  according  to  his  opinion,  the  ship  w 
cleared  and  ready  for  the  sea  on  the  1st. 

"  In  insurances  at  and  from  London,  warranted  to  depnt 
on  or  before  a  particular  day,  it  has  long  been  a  question,  wbt 
shall  be  a  departure  from  the  port  oi  London  i  or  rather  wliit 
is  the  port  oi London;  and  it  is  singular  that  this  point li« 
never  yet  been  judicially  determined.  On  the  one  hand  it  ii 
said,  that  the  moment  the  ship  is  cleared  out  at  the  CnitoB* 
house,  and  has  all  her  cargo  on  board,  if  she  quit  her  mo(V- 
ings  in  the  river  on  or  before  the  day  warranted,  that  the 
warranty  is  complied  with.  On  the  other  side,  it  is  contended, 
and  with  great  appearance  of  reason,  that  a  ship  is  not  leidy 
for  sea,  till  she  has  got  her  Custom-house  cocket  on  boaid, 

(a)  Ante,  p.  675. 
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which  is  the  final  clearance^  and  which  she  cannot  have  till 
she  arrive  at  Gravesend :  that  till  this  cocket  is  received^  the 
ship  dare  not  proceed  to  sea  under  a  penalty,  and  till  then  is 
not  entitled  to  the  drawbacks,  and  that  Gravesend  is  always 
considered  as  the  limits  of  the  port  of  London,  and  unless 
the  ship  sidled  from  thence  on  or  before  the  day  limited, 
there  is  no  inception  of  the  voyage,  and  the  policy  is 
forfeited.**  (a) 

But  the  Court  of  Common  Pleas  have  held,  in  WilUams  v. 
Marshall  (6),  that  a  ship  was  not  to  be  considered  as  having 
exported  from  the  port  of  London^  on  clearing  at  the  Custom- 
house here,  nor  until  she  clears  at  Gravesend.  Therefore  a 
license  to  remain  in  force  for  the  exportation  of  the  cargo  till 
the  10th  o(  September  was  not  complied  with  by  clearing  at 
the  Custom-house  on  the  9th,  and  at  Gravesend  on  the  12th 
September. 

II.  The  second  species  of  warranty,  which  most  frequently  Warranted  to 
occurs  in  insurances,  is  that  of  sailing  under  the  protection  of  convoy. 
convoy ;  that  is,  certain  ships  of  force,  appointed  by  govern- 
ment, in  time  of  war,  to  sail  with  merchantmen  from  their 
port  of  discharge  to  the  place  of  their  destination,  (c)  Ac- 
cordingly, by  the  laws  of  this,  and  of  all  other  maritime 
powers,  if  the  insured  warrant  that  the  vessel  shall  depart 
with  convoy,  and  it  do  not,  the  policy  is  defeated,  and  the 
underwriter  is  not  responsible.  (cQ  We  have  already  seen, 
that  every  warranty  must  be  strictly  and  literally  complied 
with ;  and  that  a  liberal  and  substantial  performance  merely 
will  not  be  sufficient.  Hence  in  a  warranty  to  sail  with  convoy 
it  becomes  material  to  consider,  what  shall  be  deemed  a 
convoy  within  such  a  condition.  Upon  thb  point  it  has  been 
solemnly  settled  by  the  Court  of  King's  Bench,  in  the  case 
of  Hibbert  v.  Pigou,  {e)  Mr  Justice  WiUes  excepted,  who 
differed  from  the  other  learned  Judges  upon  that  occasion, 

(a)  Park  Ins.  692.  surances,  164. 

(6)  2  Marsh.  92.  (e)  23  Geo.  3,  1783.    Park  Ins* 

(c)  Postlothw.  Diet.  tit.  Convoy.  694' 

((0  1  Emerigon,  Traits  des  As- 
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that  it  18  not  every  single  man-of-war,  which  chooses  to  tak 
a  merchant-ship  under  its  protection,  that  will  constitute  sod 
a  convoy  as  a  warranty  means ;  but  it  must  be  a  naval  fbra 
under  the  command  of  a  person  appointed  by  the  govemmenl 
of  the  country  to  which  they  belong. 

This  case  came  before  the  Court  upon  a  rule  to  shewcsiuc 
why  the  verdict  which  the  defendant  had  obtained,  shouU 
not  be  set  aside  and  a  new  trial  had.  It  was  an  action  upoi 
a  policy  of  insurance  on  the  ship  Arundel^  Captain  Mann,  al 
and  from  Jamaica  to  London^  warranted  to  depart  wU 
convoy.  The  insurance  was  at  eighteen  guineas  per  ceDt,fai 
return  three  per  cent,  if  the  ship  sidled  on  or  before  the  \f^ 
of  August  The  facts  appearing  on  the  report  of  Loid 
Mansfield,  who  tried  the  cause,  are  these: — On  the  25th  oi 
Juljff  the  Arundel  sailed  from  Morani  harbour  to  KingsioM, 
where  she  met  the  Glarieux  man-of-war.  Captain  Cadogin, 
who  was  likewise  on  his  way  to  join  Admiral  Graves  at 
Bhiefieldi.  Lord  Rodney  had  appointed  Admiral  Grates 
to  rendezvous  at  Bluefields,  in  order  to  take  the  fleet  of 
merchant-ships,  which  were  to  sail  from  thence  upon  the  1st 
of  August f  under  his  command,  and  to  convoy  them  to  Grtsi 
Britain.  Captain  Mann,  upon  their  meeting  in  KimgsUm 
harbour,  asked  for  sailing  orders  from  Captain  Cadogan, 
who  said,  he  had  none,  not  having  himself  at  that  time  joined 
the  admiral :  but  he  was  sure  that  Admiral  Graves  would 
not  sail  from  Bluefields  till  the  Glarieux  joined  him.  How- 
ever, if  he  should  have  sailed,  he.  Captain  Cadogan,  would 
give  Captain  Mann  sailing  orders,  and  take  every  care  of  the 
Arundel  in  his  power.  They  proceeded  together,  and  arrif  ed 
at  Bkiefields  on  the  28th  of  July;  but  they  found  that 
Admiral  Graves  had  sailed  two  days  before.  The  GlaricMX 
and  Arundel  then  sailed  from  Bbtefields,  the  former  firing 
guns,  giving  signals,  and  behaving  in  every  re8i>ect  Bke  i 
convoy.  Upon  the  5th  of  August,  a  signal  was  made,  thai 
the  fleet  was  in  sight ;  and  on  the  7th,  they  joined  the  flee 
off  Cape  Anthonio,  The  Arundel  was  afterwards  lost,  ii 
September,  m  a  dreadful  storm,  which  dispersed  the  whol 
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fleet,  and  in  which  a  vast  number  of  the  ships  perished. 
Upon  this  evidence,  the  jury  were  of  opinion,  under  the 
direction  of  the  Chief  Justice,  that  the  terms  of  the  warranty 
had  not  been  performed,  and  they  therefore  found  a  verdict 
for  the  underwriters,  the  defendants.  After  this  question 
had  been  fully  argued  at  the  Bar,  the  three  Judges,  Mr. 
Justice  Ashurst  being,  at  that  time,  one  of  the  Lords 
Commisrioners  of  the  Great  Seal,  delivered  their  opinions 
severally. 

''  Lord  Mansfield. — ^*' Though  the  underwriters  and  insured 
are  equally  innocent,  yet  I  cannot  help  saying  that  now,  as 
well  as  at  the  trial,  my  inclination  led  me  to  wish  that  the 
plaintiffs  were  in  the  right.  But  the  more  it  is  argued  it  is 
the  less  liable  to  dispute.  There  are  hypothetical  contracts 
and  conditional  contracts.  In  the  former,  the  contract  de- 
pends upon  an  event  taking  place ;  there  is  no  latitude;  no 
equity;  the  only  question  is,  has  that  event  happened?  But 
conditional  contracts  admit  of  a  more  liberal  construction. 
Now  the  only  question  upon  this  contract  is,  whether  this  ship 
has  departed  with  convoy  ?  A  great  deal  must  be  referred  to 
the  usage  of  merchants.  The  government  appoints  a  convoy 
for  the  trade,  and  also  names  a  place  of  rendezvous.  Then 
comes  the  reference  to  the  usage  of  merchants ;  the  voyage 
is  begun  at  Kingston^  but  the  risk  only  commences  at  Blue- 
fields.  Now,  though  Lord  Rodney  desires  the  captain  of  the 
Glorieux  to  take  any  ships  he  may  pick  up  in  his  way,  and 
convoy  them  to  Bluefields^  yet  the  warranty  in  the  policy  by 
the  usage  does  not  require  convoy  to  Bluefields.  The  second 
reference  to  the  usage  of  merchants  is,  What  is  esteemed  a 
convoy  by  merchants  ?  A  convoy  is  a  naval  force  under  the 
command  of  that  person  whom  government  has  appointed. 
They  trust  to  the  knowledge  of  government,  which  must  be 
supposed  to  be  better  acquainted  with  the  plans  and  force  of 
the  enemy,  and  with  the  strength  necessary  to  repel  their 
attempts.  Now  this  is  the  general  usage  to  which  matters  of 
this  kind  are  referred.  Then  let  us  see  what  the  case  is  here. 
Lord  Rodney  appoints  Admiral  Graves  to  go  with  ten  sail  of 
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the  line  to  Bluefields,  and  from  thence  to  convoy  the  Jamaieu 
trade  to  Great  Britain.    When  they  come  to  the  pkce  of 
rendezvous,  they  take  sailing  orders  from  the  admiral,  which 
are  essential  to  convoy,  as  by  them  they  know  the  signals  tat 
what  places  they  are  to  steer,  in  case  of  dispenion  by  storm » 
or  any  other  just  cause  (a).     Admiral  Graves,  on  the  S6th  of 
Jiffy,  for  reasons  best  known  to  himself,  thinks  he  has  got 
all  the  ships  for  which  he  ought  to  stay,  and  proceeds  on  his 
voyage.    He  leaves  no  orders  for  the  Glorieux  to  follow  him 
to  Cape  Anthonio;  and  though  it  is  very  true  that  it  is  in  the 
power  of  the  commander-in-chief  to  change  the  place  of  ren- 
dezvous, yet  in  thb  case  it  is  not  true,  as  was  supposed  in 
evidence,  that  Cape  Anthonio  was  appointed.     At  the  tnne 
of  sailing  from  Bluefields,  the  Glorieux  was  no  part  of  the 
convoy :  for  she  did  not  come  there  till  two  days  after  the 
fleet  was  gone.   Upon  these  facts  it  did  appear  to  me,  and  to 
the  jury  at  the  trial,  that  the  warranty  was  not  complied  with. 
I  continue  of  the  same  opinion  now,  and  that  this  rule  sbouU 
be  discharged.** 

The  rule  for  a  new  trial  was  therefore  discharged. 
Sftilinff  instnic-       This  question,  respecting  the  necessity  of  having  ruling 
*^®"*  "XJ**of   instructions  from  the  commander  of  the  convoy,  came  on  to 
the  convoy  ve  be  considered  in  the  Court  of  Common  Pleas,  in  Webbf* 

Thomson  (6),  upon  a  motion  for  a  new  trial,  when  Mr.  Justice 
Butter,  in  the  absence  of  Lord  Chief  Justice  Eyre,  said:' 
**  Had  not  my  Lord  mentioned  that  the  verdict  was  entirely 
to  his  satisfaction,  I  should  not  decide  upon  this  application 
in  the  first  instance.    The  case  is  here  brought  to  a  question 


nccossanr.  Per 
Justice  BuUer. 


(a)  I  have  met  with  a  case  of 
Verdon  v,  Wilmot,  at  Guildhall, 
July  1744,  in  the  time  of  Lord 
Chief  Justice  Lee,  where  the  ship 
insured  had  departed  from  London, 
and  arrived  at  the  Downs  22nd  of 
August,  where  the  Grafton  and 
Lenox  (the  convoy)  were  under  sail, 
and  the  captain  sent  one  of  his  men 
on  board  fur  sailing;  ordcrss,  which 
were  refused ;  but  the  commodore 


said, ''  Keep  on,  and  I  will  take  care 
of  you ;"  and  the  ship  beini;  lost 
that  night  by  striking  on  the  shore, 
the  question  was.  If  the  ship  was 
put  under  convoy,  having  no  sailing 
orders  ?  And  it  was  held  she  n'a^, 
and  the  plaintiff  had  a  verdict.— 
Note  to  the  third  edition  of  Park 
his. 
{b)  1  Bos.  &  Pull.  5 
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of  law.  In  point  of  law,  then,  the  general  propofition  is,  that 
sailing  instructions  are  necessary,  I  have  never  decided  this 
case  myself,  but  it  has  often  beep  determined  at  GuUdhalU 
I  do  not  say  that  there  may  not  be  cases  in  which  they  may 
be  dispensed  with.  In  Hibbert  v.  Pigou,  -my  expression  is, 
'  It  is  not  necessary  to  say  whether  sailing  orders  are  essen- 
tial or  not ;  as  at  present  advised,  I  do  not  say  that  they  are 
absolutely  necessary/  The  case  of  Victoria  v.  Cleeve  goes 
no  further  (a).  If  the  captain,  from  any  misfortune,  from 
stress  of  weather,  or  other  circumstances,  be  absolutely 
prevented  from  obtaining  his  instructions,  still  it  is  a  depar- 
ture with  convoy ;  but  then  he  must  take  the  earliest  oppor- 
tunity to  obtain  them.  Generally  speaking,  unless  sailing 
instructions  are  obtained,  the  warranty  is  not  complied  with  • 
the  captain  cannot  answer  signals;  he  does  not  know  the 
place  of  rendezvous  in  case  of  a  storm ;  he  does  not  in  effect 
put  himself  under  the  protection  of  the  convoy,  and  therefore  - 
the  underwriters  are  not  benefited.*'  The  other  Judges  con- 
curred in  this  opinion. 

In  a  still  later  case  of  France  v.  Kincan  (6),  in  an  action  Lord  Kenyon'k 
on  a  policy  of  insurance  on  the  ship  Potomack,  at  and  from  ^^ 
Jamaica  to  London^  warranted  to  depart  with  convoy  from 
the  place  of  rendezvous  on  or  before  the  1st  of  August,  1705, 
it  was  admitted  that  the  vessel  never  had  got  so  near  to  the 
admiral,  who  had,  in  fact,  left  the  place  of  rendezvous  before 
tlie  Potomack  arrived  there,  as  to  obtain  sailing  orders  when 
he  lost  sight  of  the  convoy,  and  was  afterwards  taken.  The 
plaintiffs'  object  was  to  get  a  decision  upon  the  point,  how 
far  sailing  instructions  were  essential  to  the  sailing  with 
convoy  ?  (c) 

Lord  Kenyan  expressed  the  strong  inclination  of  his 
opinion  to  be,  that  they  were  essential,  but  would  not  decide 
it,  as  this  vessel  had  never,  in  fact,  joined.  The  plaintiffs 
were  nonsuited. 

(a)  See  post,  p.  700.  ment  of  Lord  Eldon  on  this  point 

(6)  Sittings  at  Guild,  after  Mich,  in  the  case  of  Anderson  v.  Pitcher, 

38  Geo.  3.    Park  Ins.  C99.  1  Bos.  &  Pull.  2G4. 
(c)  See  a  very  elaborate  judg- 
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Opiniooof  Moiuieiir  D'Emerigon  {a\  a  very  distinguished  FraiA 

^oa^w^L  writer  upon  this  branch  of  jurisprudencey  puts  this  case:— 
**  On  avoit  fait  des  assurances  sur  un  navire,  de  sorte  de 
Marseiile  jasq*aui  Detroit  de  Gibraliar,  et  dans  la  poBa 
il  etoit  dit  que  le  navire  partiroit  de  Marseille  sous  Feseorte 
d'un  batiment  de  rcu ;  autrement  assurance  nulle.  Use 
fregate  chai^gee  de  munitions  de  guerre  pour  Algesiras,  k 
trouToit  h  rEstaquem  Le  navire  assure  mit  a  U  Toile  soos 
les  auspices  de  cette  fregate,  que  lui  accorda  protectkNi,  ct 
qui  partit  en  meme  temps.  Consulte  sur  ce  cas,  je  fas  d's? k 
que  si  le  navire  etoit  pris  par  les  ennemis,  les  assureon 
seroient  fondes  a  refuser  le  payment  de  la  perte ;  car  autre 
chose  est  d'etre  sous  Tescorte  d'un  batiment  du  roi,  et  aotre 
chose  est  de  naviguer  simplement  sous  ses  auspices." 
To  *'  deput  Having  seen  what  shall  be  deemed  a  convoy^  let  us  proeeed 

mens  to  nil     to  considftr  what  shall  be  a  departure  with  conToy  within  the 
tbroo^oc^^the  Cleaning  of  a  warranty  to  depart  with  convoy, 
whole  of  the  In  the  case  of  LiUev  v.  Ewer  (b\  which  was  an  actioa 

brought  against  an  underwriter  for  a  return  of  premioo. 
The  policy  was  on  the  ship  the  Parker  Galley ^  '*  at  and  from 
Venice  to  the  Currant  Islands^  and  at  and  from  thence  to 
London,*  at  a  premium  of  five  guineas  per  cent.  '*  to  return 
two  per  cent  if  the  ship  sailed  with  convoy  from  Gibraliar, 
and  arrived."    The  ship  touched  at  Gibraliar  on  her  way 
home,  and  sailed  from  thence  under  convoy  of  the  ZqAy 
sloop  of  war,  but  the  convoy  was  destined  only  to  go  to  a 
certain  latitude,  about  as  far  as  Cape  Finisterre,  being 
ordered  on  to  the  Lisbon  station ;  and  accordingly  the  ship 
and  convoy  separated,  and  the  ship  arrived  safe  at  Lomkm. 
The  only  question  in  the  case  was,  whether  by  the  terms  of 
the  policy,  the  condition  for  the  return  of  premium  was  a 
departure  from  Gibraltar  with  such  convoy  as  could  be  met 
with,  for  whatever  part  of  the  voyage  that  might  happen  to 
be,  or  a  departure  with  convoy  for  the  voyage  ?     The  trial 
came  on  before  Lord  Mansfield  and  a  common  jury,  when  a 
verdict  was  found  for  the  plaintiffs. 

(o)  1  Emerigon,  p.  171.  (ft)  i  Doug.  72. 
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A  rule  having  been  obtained  to  show  cauae  why  there 
should  not  be  a  new  trial ;  the  evidence  from  his  Lordship's 
report  appeared  to  be  thus :— That  the  plaintifis  had  called 
witnesses  (one  of  whom  was  Mr.  Gk>rman,  an  eminent  mer- 
chant) to  prove  that  for  some  years  past,  when  convoy  for 
the  voyage,  or  the  whole  voyage  was  intended,  those  ex- 
planatory words  had  been  added,  and  that  by  this  usage, 
the  expressions  of  "  sailing  with  convoy,"  and  "  sailing  with 
convoy  for  the  voyage,**  had  received  distinct  technical  mean- 
ings: *'with  convoy,**  signifying  whatever  convoy  the  ship 
should  depart  with,  whether  for  a  greater  or  less  part  of  the 
voyage.  Several  policies  were  also  produced,  which  had 
been  filled  up  at  the  oflSce  of  the  same  broker,  who  had 
prepared  that  which  had  given  occasion  to  this  cause,  in 
which  the  words  **  for  the  voyage,"  or  **  for  England,**  were 
added.  The  captain  proved,  that  at  the  time  when  he  left 
Gibraltar,  no  other  convoy  was  to  be  had.  The  witnesses 
for  the  defendant  swore,  that  they  understood  the  words 
*'  with  convoy,"  to  mean,  convoy  for  the  voyage ;  and  the 
broker  said,  that,  at  the  time  this  policy  was  signed,  he 
understood  and  apprehended  it  was  so  understood  by  all  the 
parties,  that  the  convoy  was  to  be  for  the  voyage,  and  that 
the  return  was  such  as  was  usual,  when  convoy  for  the  voyage 
was  meant.  His  Lordship,  after  stating  the  evidence,  said, 
**  That  when  the  case  was  opened,  he  thought,  on  the  face  of 
the  policy,  that  the  words  must  mean  for  the  voyage.  He 
had  not  admitted  the  counsel  to  ask  the  opinion  of  the  wit- 
nesses on  the  construction ;  but  to  learn  whether  there  was 
any  usage  in  thb  case,  which  would  give  a  fixed  technical 
sense  to  the  words.  This  was  a  question  of  fact  to  be  as- 
certained by  evidence,  and  proper  for  the  consideration  of  a 
jury." 

The  case  was  fuUy  argued  at  the  Bar. 

Lord  Mansfield. — ''On  the  words  I  was  strongly  of  opinion, 
that  the  policy  meant  the  departure  with  convoy  intended  for 
the  voyage.  The  parties  could  not  mean  a  departure  with 
convoy,  which  miglit  be  designed  to  separate  from  the  ship 
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in  a  minute  or  two;  though  when  convoy  for  the  whole  of  t 
▼oyage  is  clearly  intended,  an  unforeseen  separation  is  a 
accident,  to  which  the  underwriter  is  liable;  for  the  meaninj 
of  such  a  warranty  is  not  that  the  ship  and  convoy  sbodd 
continue  and  arrive  together.  But  I  still  think  that  tk 
evidence  was  properly  admitted  at  the  trial  of  this  cuk: 
because  the  sense  contended  for  by  the  plaintiffs,  wu  noi 
inconsbtent  with  the  words  of  the  policy,  and,  therefore,  t 
was  material  to  see  what  the  usage  was*  I  laid  great  ibas 
on  Mr.  Gorman's  testimony.  I  did  not  consider  him  as  i 
common  witness.  However,  it  seems,  from  what  I  have  hend 
since,  that  the  people  in  the  city  are  dissatisfied  with  the 
verdict,  and  think  the  evidence  of  the  plaintiff^s  witnesses 
was  founded  on  a  mistake.  Certainly  critical  niceties  ought 
not  to  be  encouraged  in  commercial  concerns ;  and  wbcreicr 
you  render  additional  words  necessary,  and  multiply  diea, 
you  also  multiply  doubts  and  criticisms.  It  may  be  hard, 
because  words  have  been  added  in  some  instances,  to  force  a 
construction  in  this  case,  from  the  omission  of  them.  The 
question  is  of  great  importance." — The  rule,  therefwe^  was 
made  absolute  (a). 

Even  where  the  ship  has  by  tempestuous  weather  beet 
prevented  from  joining  the  convoy  at  all,  at  least,  of  reoeifins 
the  orders  of  the  commander  of  the  ships  of  war,  if  the  do 
every  thing  in  her  power  to  effect  it,  it  shall  be  deemed  s 
sailing  with  convoy,  within  the  terms  of  the  warranty. 
A  ship  joins  In  the  case  of  Victoria  v.  Cleefoe  (6),   the   plaindff  bd 

^mof^eJ^  insured  on  goods  in  the  John  and  Jane^  from  Gotiemburg  to 
tber  is  nnaUe  London,  With  a  warranty  to  depart  with  convoy  from  Fkcienf. 
instructknis ;  In  July,  1744,  the  ship  sailed  from  Gottenburg  to  FUekenf^ 
to  be  nerertbe-  and  there  she  waited  for  convoy  two  months.  On  the  Slst 
Imt  Jha**^  ®^  September,  at  nine  in  the  morning,  three  men-of-war,  who 
^ioofoj.  bad  one  hundred  merchant  ships  in  convoy,  stood  offFleckergi 

and  made  a  signal  for  the  ships  there  to  come  out,  and  Kke- 

(a)  The  new  trial  came  on  before     verdict  was  found  for  the  defendant. 
Lord  Mansfield  at  the  Sittings  after     Doug.  74»  note  (7). 
Trin.  Term,  19  Geo.  3,  when  the         {b)  2  Str.  1250. 
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wise  sent  in  a  yaul  to  order  them  out.  There  were  fourteen 
ships  waiting,  and  the  John  and  Jane  got  out  by  twelve 
oVIock,  and  one  of  the  first;  the  convoy  having  sailed  gently 
on,  and  being  two  leagues  a-head.  It  was  a  bard  gale,  and 
by  six  in  the  afternoon,  the  ship  came  up  with  the  fleet ;  but 
could  not  get  to  either  of  the  men-of-war  for  sailing  orders, 
on  account  of  the  gale  of  wind.  It  was  stormy  all  night, 
and  at  day-break  the  ship  in  question  was  in  the  midst  of 
the  fleet ;  but  the  weather  was  so  bad,  that  no  boat  could 
be  sent  for  sailing  orders.  A  French  privateer  had  sailed 
amongst  them  all  night :  and  it  being  foggy  on  the  £2nd, 
attacked  the  John  and  Jane  about  two,  who  kept  a  running 
fight  till  dark,  which  was  renewed  the  next  morning,  when 
she  was  taken.  For  the  defendant  it  was  insisted,  that  this 
ship  was  never  under  convoy,  nor  is  ever  considered  so, 
till  they  have  received  sailing  orders;  and  if  the  weather 
would  not  permit  the  captain  to  get  them,  he  should  have 
gone  back. 

But  the  Chief  Justice  and  the  jury  were  of  opinion,  that  as 
the  captain  had  done  every  thing  in  his  power,  it  was  a  de- 
parting with  convoy:  and  those  agreements  are  never  confined 
to  precise  words ;  as  in  the  case  of  departing  with  convoy 
from  London^  when  the  place  of  rendezvous  is  Spithead,  a 
loss  in  going  thither  is  within  the  policy.  So  the  plaintiff 
recovered. 

But  it  is  evident  firom  all  that  has  been  said,  that  if  there 
be  an  opportunity  of  convoy ;  if  the  convoy  throw  out  repeated 
signals  to  join ;  and  by  the  negligence  and  delay  of  the  cap- 
tain of  the  insured  ship,  the  opportunity  be  lost,  the  warranty 
to  depart  with  convoy  is  not  complied  with,  and  the  under- 
writer is  discharged. 

Thus  in  Taylor  v.  Woodness^  {a)  which  was  an  action  on  a 

(a)  Sit.  at  Guild.  Hil.  Vac.  4  Geo.  in  the  stat  of  the  13  Cor.  2,  stat. 

3.  Park  Ins.  707*    As  to  the  duty  1,  c.  9,  art  17 ;  which  regulations 

of  the  oflBcers  appointed  for  convoy  were  confirmed  by  the  22  Geo.  2, 

to  merchant  ships,  see  it  prescribed  c.  33,  s.  2,  art  17* 
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Where  bj  the 
neglect  Of  the 
fhip  intored 
sheiafled  to 
sail  with  ooo- 
▼oj,  the  mider- 
writen  were 


The  wamaty 
it  to  be  oon- 
itnied  with 
reference  to 
the  mage  of 
trade  and  the 
orderiof 
goremment. 


Ship  imared 
"  at  and  from 
Cadii  to  Am* 
sterdam  war- 
ranted to  sail 
with  convoj  for 
the  Tovagc.** 
The  ships 


policy  of  insurance  tried  before  Lord  Mansfield,  the  plaintif 
was  nonsuited,  there  being  a  warranty  to  depart  with  oomoj: 
and  it  appearing  from  the  evidence,  that  the  commodore  of  die 
convoy  had  made  signals  for  sailing  from  Sjnthead  to 
St.  Heletfs  the  night  before,  and  had  made  repeated  signik 
the  next  morning  from  seven  o'clock  till  twelve,  notwHt 
standing  which,  the  ship  insured  had  neglected  to  saH  with 
him  and  did  not  sail  till  two  hours  after^  in  conaeqiienee  o( 
which  she  was  taken  by  a  privateer. 

Although  we  have  thus  seen,  that  a  ship  must  not  vohm- 
tarily  depart  from  convoy  during  the  voyage,  yet  this  species 
of  warranty  must  always  be  construed  with  reference  to  die 
usage  of  trade,  and  to  (be  orders  of  government.  For  if  die 
course  upon  a  particular  voyage  has  been  to  have  a  relsj  af 
convoy,  protecting  the  trade  from  one  port  to  another ;  or  if 
government  appoint  a  convoy  to  escort  the  trade  of  a  phee 
to  a  given  latitude  and  no  farther;  and  there  be  no  odier 
convoy  on  that  station,  a  vessel,  taking  the  advantage  of  sodi 
a  convoy,  has  complied  with  the  warranty  to  sail  with  coom 
for  the  voyage. 

Thus  in  the  case  of  Smith  v.  Readshaw  (a),  which  was  ao 
insurance  on  the  ship  William^  "  at  and  from  LomUm  to 
Jamaica^*'  warranted  to  depart  with  convoy  for  the  voysge, 
Lord  Mansfield,  in  the  course  of  his  summing  np  to  the  jarj, 
said, — "  A  warranty  to  sail  with  convoy  means  with  such  a 
convoy  as  government  pleases  to  appcwit ;  and  whether  it 
consists  of  separate  ships  at  different  stations  or  not,  it  k  a 
convoy  for  the  voyage ;  therefore  on  that  point  there  is  no 
doubt 

The  same  doctrine  was  held  by  Lord  Kenyan^  in  De  Gartf 
V.  Claggeit  (6),  which  was  an  action  on  a  policy  of  insurance 
at  and  from  Cadiz  to  Amsterdam,  warranted  to  sail  widi 
convoy  for  the  voyage.  The  ships  insured  had  sailed  from 
CadsM  under  a  British  convoy ;  and  were  lost  before  they 


(a)  London  Sittings  after  Easter, 
1781.    Fkrklns.  708. 


(6)  London  Sittings 
1795.  Park  Ins.  706. 
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reached  the  DownSf  where  it  was  alleged  they  were  to  have  *^^  <^ 

-__  CsiQis  under  ft 

taken  a  fresh  convoy  for  Amsterdam.    The  underwriters  in-  Britiih  con?oy 
sisted  that  the  convoy  should  have  been  direct  to  ilm#^^cbii9i.  before^y^ 
The  assured^  on  the  other  hand,  contended,  that  all  convoy  j^^^^^jL^ 
must  be  according  to  usage,  and  that  in  many  voyages  there  thej  wore  to 
is  no  such  thing  as  a  direct  convoy,  but  that  the  vessels  froshoooToy 
proceeds  by  relays  of  convoy  from  stage  to  stage.    The  xhislhSSIgAe 
special  jury,  with  Lord  Kenyon*s  approbation,  cave  a  verdict  5«««®:  ^®  »*"- 

^^  derwntera  were 

for  the  plaintiffs.  And  although  in  that  case,  it  is  true,  the  held  liable. 
underwriter  had  adjusted  the  policy  with  iiill  knowledge  of 
all  the  circumstances,  which  his  Lordship  seeded  to  think 
conclusive,  yet  there  were  other  causes  on  the  same  policy, 
where  there  was  no  adjustment;  and  upon  Lord  Kenyon  and 
the  jury  declaring  that,  without  considering  the  adjustment, 
they  thought  the  warranty  had  been  complied  with,  the 
plaintiff  had  a  verdict,  and  no  motion  was  ever  made  for  a 
new  trial  in  any  of  these  causes. 

So  also  the  Court  of  Common  Pleas  decided  in  D'Eguino  wbereathip 
V.  Bewicke  (a),  which  was  an  action  on  a  policy  on  the  ship  JJJi  l^Smi  to 
Little  Betsey,  at  and  from  London  to  St.  Sebastian,  war-  Su  SebMtiftn, 

,  '  « warranted  to 

ranted  to  saQ  with  convoy.  The  ship  suled  with  other  saQ  with  con. 
vessels \ under  convoy  of  several  ships  of  war:  and  after  a  ^^tainofthe 
certain  latitude,  the   Weazel,  one  of  the  men-of-war,  was  ?!^jLJ^^ 

'  '  '  hadorden  to 

detached  to  convoy  the  Spanish  ships :  but  the  captain  of  go  no  further 
that  ship  had  orders  to  go  with  the  St.  Sebastian  3hips  no  point  with  the 
further  than  Bilboa,  and  in  fact  he  went  no  farther.    A  gt^p^^nawent 
verdict  passed  for  the  plaintiff.    When  the  case  came  on  no  farther,  the 

underwriter 

before  the  Court  on  a  motion  for  a  new  trial,  it  was  argued  washeMliaMt. 
for  the  underwriters,  that  warranties  are  to  be  strictly  com- 
plied with ;  and  that  however  near  the  port  of  St.  Sebastian 
might  be  to  Bilboa,  yet  the  principle  was  the  same;  and 
that  a  convoy  to  the  latter  place  could  no  more  be  construed 
to  be  a  convoy  to  the  former,  than  a  convoy  to  the  Cape  of 
Good  Hope  could  be  a  convoy  to  the  East  Indies,  and  for 
this  was  cited  Hibbert  v.  Pigou.  (b) 

(a)  2  H.  Black.  551.  (b)  Ante,  p.  693. 


i 
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Mr.  Justice  Butter. — "  The  case  of  Hibbert  ▼•  Pigtm  n 
not  applicable  to  this,  for  there  a  conToy  was  appointed  and 
actually  sailed  from  Jamaica  to  England  f  as  to  the  instiooe 
put  at  the  Bar  of  a  convoy  to  the  Cape  qf  Good  Hope,  I 
entirely  difier  from  the  counsel  on  that  point ;  for  if  gorem- 
ment  thought  a  conroy  to  the  Cape  was  a  suflScient  protectioo 
to  the  Easi  India  trade,  and  the  usage  were  for  the  Ead 
India  ships  to  sail  with  a  convoy  only  to  the  Cape,  and  to 
consider  that  as  the  East  India  convoy,  and  no  other  ooorqjr 
was  appointed  to  the  East  Indies,  I  should  hold  that  the 
warranty  was  complied  with ;  though  I  agree,  if  there  was 
another  convoy  to  the  East  Indies,  it  would  be  otherwise. 
The  captain  of  a  merchant-ship  has  nothing  to  do  with,  nor 
can  he  know  the  instructions  from  the  Admiralty  to  the  Kings 
officers,  but  must  take  such  convoy  as  he  finds.  I  am,  there- 
fore, of  opinion  that  there  is  no  ground  for  this  motion." 

Rule  refused. 

3.  Warranty         III*  The  third  and  last  species  of  warranty  which  is  dov 

^^l*^^^^^  to  claim  our  attention,  is  that  of  neutrality.     This  diffien 

tral  propcfty.    from  the  two  preceding  ones  in  this  respect,  that  inasmuch  as 

in  the  former  the  policy  was  only  avoided  by  the  breach,  hot 

in  this  case  if  the  warranty  is  not  complied  with,  the  policy  b 

void  in  the  commencement,  on  account  of  fraud.     We  saw  in 

a  former  part  of  this  section,  that  the  Judges,  in  the  case  of 

Lothian  v.  Henderson  {a),  had  no  doubt   that   when  die 

description  in  the  policy  in  that  case  was  '*  on  the  good  ship 

called  the  Catharine,^  an  *'  American  vessel,**  that  this  was  an 

express  warranty  that  she  was  an  American,  which  wu  a 

neutral  nation  in  the  war. 

Policy  oo  Thus  in   Woolmer  v.  Muihnan  (6),  on  a   special  case 

n^tod  Beatnl  reserved  for  the  opinion  of  the  Court,  it  appeared  that  aa 

SjISy^  ?he    *c^®**  ^^  brought  for  the  recovery  of  a  total  loss  on  a  policy 

■hip  and  mdt  of  insurance  made  on  goods,  on  board  the  ship  Bona  Fortuna. 

wcro  lost  DT 

iMd  wMther,     at  and  fit>m  North  Bergen  to  any  ports  or  places  whatsoever, 
at  the  tm'iliD  u"^'  ^^^  safe  arrival  in  London,  *' warranted  neutral  ship  and 

(a)  3  B.  &  P.  499,  ante,  p.  064.         (6)  4  Burr.  1419 ;  I  Black.  427. 
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property.**    The  ship,  with  the  goods  so  being  on  board  her,  ^as  lost  wu 
after  her  departure  from  North  Bergen^  and  before  her  p^p^. 
arrival  at  London^  proceeding  on  her  voyage,  was,  by  force  of  Held,  tbat  the 
the  winds  and  stormy  weather,  wrecked,  cast  away,  and  sunk  vdd. 
in  the  seas,  and  the  said  goods  were  thereby  wholly  lost 
The  ship  called  La  Bona  Fortuna,  at  and  before  the  time 
she  was  lost,  was  not  neutral  property,  as  warranted  by  the 
said  policy.    The  question  was,  whether  under  such  circum- 
stances the  plaintiff  could  recover  ?    Lord  Mansfield^  after 
hearing  counsel  for  the  plaintiff,  stopped  those  for  the  defend- 
ant, saying,  the  point  was  too  clear  to  be  argued.   There  was 
a  falsehood  with  respect  to  the  thing  insured,  for  he  insured 
neutral  property  when  it  was  not  so,  therefore  there  is  no 
contract.    We  must  give  judgment  for  the  defendant. 

And  in  the  case  of  Tabbs  v.  Bendleback  (a)  it  was  held, 
that  an  American  by  birth,  who  has  resided  for  some  years 
with  his  family  in  England,  though  himself  has  been  occa- 
sionally in  America,  is  so  far  to  be  considered  as  a  British 
subject,  that  if  a  ship  of  his  be  warranted  American  property 
it  is  not  to  be  deemed  so,  though  the  vessel  was  built  in 
America  and  registered  there,  and  such  a  plaintiff  in  an 
action  upon  a  policy  of  insurance  was  nonsuited. 

The  plaintiffs  in  the  case  of  Eden  and  another  v.  Parkin'  If  the  ship  or 
son  {b\  insured  the  ship  the  Yonge  Herman  Hiddinga,  and  l^l^li^cd '^ 
her  cargo,  "  at  and  from  L' Orient  to  Rotterdam,  warranted  a  ^^^^  >^w 
neutral  ship  and  neutral  property.*'    The  ship  being  captured  they  are  so 
in  the  course  of  her  voyage  by  some  English  men-of-war,  the  commences. 
plaintiffs  brought  this  action  against  the  defendant,  one  of  the  ^  ^t" w- 
underwriters  on  the  policy,  stating  in  their  declaration,  that  rant  that  they 

,  shall  continue 

the  defendant  subscribed  the  policy  on  the  28th  oi  November,  so  during  the 
1780,  and  averring  that  the  ship  and  cargo  were  at  that  time  ^^^^^' 
neutral  property.    The  trial  came  on  before  Lord  Mansfield 
at  Guildhall,  when  a  verdict  was  found  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  upon  a  case  stating,  that 

(a)  4  Esp.  108,  and  3  Bos.  &  Pull.  307,  note  S.  C. 
(6)  Doug.  732. 
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the  ship  in  question  sailed  from  UOrient,  on  the  voyage 
insured,  on  the  1  Ith  of  December^  1780,  having  the  insured 
cargo  on  board,  and  both  the  ship  and  cargo  were  neutral 
property  at  the  time  of  the  ship's  departure  from  L^Orient, 
and  so  continued  until  the  SOth  of  December^  1 780,  on  which 
day  hostilities  having  commenced  between  the  English  aod 
the  Dutch,  the  Dutch  ceased  to  be  a  neutral  power,  and  the 
ship  and  cargo  ceased  to  be  neutral  property.  They  were 
taken  on  the  35th  of  December,  1780,  and  condemned  as 
lawful  prize,  in  the  Admiralty  Court,  on  the  19th  of  Febnh 
ary,  1781. 

Lord  Mansfield. — "  Many  points  have  been  gone  into  in 
the  argument  on  both  sides  at  the  Bar,  which  are  not  neces- 
sary for  the  decision  of  this  case.  For  instance,  there  is  no 
doubt  but  you  may  warrant  a  future  event.  But  the  sbgk 
question  here  is,  what  is  the  meaning  of  this  policy  ?  I  bad 
not  a  particle  of  doubt  at  the  trial,  and  I  know  the  jury  had 
none ;  but  Mr.  Lee  pressed  for  a  case,  and  I  granted  one  ont 
of  respect  to  him.  What  is  the  case  ?  It  is  an  insurance 
upon  a  ship  and  her  cargo,  at  and  from  L^  Orient  io  Roiter- 
dam.  The  insured  warrant  them  neutral,  and  the  defendant 
would  have  the  Court  to  add,  by  construction,  '  and  so  shaD 
continue  during  the  whole  voyage.*  The  contract  is  not  so. 
The  insured  tell  the  state  of  the  ship  and  goods  then,  and  the 
insurers  take  upon  themselves  all  future  events  and  risks,  from 
men-of-war,  enemies,  detention  of  princes,  &c.  The  parties 
themselves  could  not  have  changed  the  nature  of  the  property; 
but  they  did  not  mean  to  run  the  risk  of  the  war.  If  it  made 
a  difference  what  country  the  property  belonged  to,  the 
underwriters  should  have  inquired.  The  risk  of  future  war 
is  taken  by  the  underwriter  of  every  policy.  By  an  implied 
warranty  every  ship  must  be  tight,  staunch,  and  strong ;  but 
It  is  sufficient  if  she  shall  be  so  at  the  time  of  her  sailing. 
She  may  cease  to  be  so  in  twenty-four  hours  after  her  depar- 
ture, and  yet  the  underwriter  will  continue  liable.  The  case 
of  Lillf/  V.  Ewer  (a)  turns  quite  the  other  way.     The  decision 

(a)  Vide  ante,  n.  69S. 
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there  was,  that  the  ship  must  sail  with  coavoy^  according  to 
the  usage  of  the  trade ;  that  is,  convoy  destined  to  go  as  far 
as  usual  in  that  voyage.  The  present  is  the  clearest  case 
that  can  be.  The  warranty  is^  that  things  stand  so  at  the 
time,  not  that  they  shall  continue.** 

The  postea  was  delivered  to  the  plaintiffs. 

And  afterwards  in  a  subsequent  case  of  Sahucci  v.  John^ 
son  (a),  in  the  course  of  the  argument  Mr.  Justice  BuUer 
said,  **  I  do  not  agree  with  the  counsel,  who  contend,  that 
the  property  must  continue  neutral  during  the  whole  voyage ; 
if  it  be  neutral  at  the  time  of  sailing,  and  a  war  break  out 
the  next  day,  the  underwriter  is  liable.** 

And  in  a  still  later  case  of  Tyson  v.  Gumey{V)y  which 
came  on  for  trial  before  Lord  Kenyon  at  Guildhall,  this 
point  was  one  amongst  others  saved  for  the  opinion  of  the 
Court  of  King's  Bench.  But  when  the  case  came  on  to  be 
argued,  the  counsel  for  the  defendant  abandoned  the  objec- 
tion upon  the  authority  of  Eden  v.  Parkinson,  and  Saloucci 
T.  Johnson. 

I  now  propose  to  consider  the  important  question  which  The  questioii 
has  met  with  much  discussion,  viz.,  how  far  the  Courts  of  Law  omatB  of  Law 
in  this  country  have  held  the  sentences  of  foreign  Courts  of  ™  ^l"  cowitry 

■^  ^  coniiderthe 

Admiralty,  to  be  conclusive  evidence  that  the  property  was  scnteiice  of 
not  neutral;  so  as  to  discharge  the  underwriters?  and  I  shall  ooncUuWo 
first  refer  to  some  important  cases  decided  in  the  Court  of  Sbepn^^rty' 
Admiralty  on  this  point.  ^  °®*  **®»*- 

The  first  case  which  I  shall  mention  is  that  of  "  The  Flad 
Oyen,  Martenson,  master,**  in  which  judgment  was  delivered 
in  the  High  Court  of  Admiralty,  January  I6th,  1799  (c). 
This  was  the  case  of  an  English  prize  ship  carried  into  a 
neutral  country  and  there  sold  under  the  sentence  of  condem- 
nation by  the  French  consul,  and  taken  the  I2th  January,  1798. 
The  claim  was  given  on  behalf  of  the  purchaser  a  Danish 
merchant.     For  the  claimant  it  was   contended  that  there 

* 

was  nothing  illegal  in  a  sentence  of  condemnation  in  a  neutral 

{a)  See  ante,  p.  307,  and  post.        (b)  3  T.  R.  477.      (c)  1  Rob.  A.  R.  134. 
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country,  into  which  the  captors  had  carried  the  prize  ship 
and  they  quoted  books  of  authority  on  this  point  (a).  Sn 
W.  Scott  now  delivered  judgment.  '^  This  is  the  case  of  i 
ship  taken  by  a  French  privateer  and  carried  into  Bergen  n 
Norway^  where  it  appears  she  underwent  a  sort  of  procesi, 
which  terminated  in  a  sentence  of  condemnation,  pronounoeJ 
by  the  French  consul;  and  under  that  sentence  she  is  asserted 
to  have  been  transferred  to  the  present  neutral  proprietor, 
The  sale  was  conducted  by  public  auction :  but  it  appetn 
that  the  very  person  who  was  the  purchaser  in  that  case,  wii 
likewise  the  actual  seller,  and  stood  in  the  capacity  of  general 
agent,  at  this  place,  for  the  French  nation.  She  was  pnt  op 
to  auction,  there  was  no  bidder  whatever,  and  she  was  piu>- 
chased  by  himself  under  the  denomination  of  agent  It 
appears  that  the  ship  was  sent  immediately  to  France^  whidi 
of  itself  colours  the  nature  of  the  purchase,  and  shews  that 
it  could  not  be  for  a  mere  Dane^  and  for  Danish  commeroe; 
but  on  behalf  of  persons  resident  in  France.  It  appeaifi 
likewise,  that  he  sent  this  vessel  with  papers  for  the  island  of 
St.  Martins;  but  in  fact,  gave  verbal  directions  to  the  master 
to  get  her  into  the  port  of  Havre ^  if  he  possibly  could.  Froo 
the  depositions  of  the  master,  I  think  it  was  entirely  with  the 
knowledge  of  the  pretended  purchaser  that  that  vai  a 
blockaded  port,  and  that  there  has  been  a  fraudulent  ioteo- 
Cion  to  break  the  blockade,  which  was  at  the  time  actuallT 

• 

existing.  Under  these  circumstances,  I  am  of  opinion,  that 
this  does  amount  to  that  fraudulent  conduct  on  the  part  of 
the  purchaser :  which  would  debar  him  from  the  advantage 
of  further  proo£  I  am  of  opinion  that  it  was  no  actual  transfer 
but  was  going  to  France^  as  the  property  of  the  French  cap- 
tors to  be  put  into  their  possession,  and  therefore  on  that 
part  of  the  case  I  should  have  little  doubt  in  pronouncing  a 
sentence  of  condemnation. 

But  another  question  has  arisen  in  this  case  upon  which  i 
great  deal  of  argument  has  been  employed;  viz.,  whether  the 

J  W  Cons,  del  Mare.  237.    Vattel,  b.  iii,  c.  7,  a.  132. 
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sentence  of  condemnation  which  was  pronounced  by  the 
French  consul  is  of  such  legal  authority  as  to  transfer  the 
property,  supposing  the  purchase  ftoiuf^d^ made?  I  appre- 
hend that  the  general  practice  of  the  law  is,  that  a  sentence 
of  condemnation  is  at  present  deemed  necessary,  and  that  a 
neutral  purchaser  in  Europe  during  war,  looks  to  the  legal 
sentence  of  condemnation  as  one  of  the  title  deeds  of  the  ship, 
if  he  buys  a  prize  vessel.  I  believe  there  is  no  instance  in 
which  a  man  having  a  prize  vessel  of  a  belligerent  has  thought 
himself  quite  secure,  merely  because  the  ship  has  been  in  the 
enemy's  possession  '  twenty-four  hours,'  or  carried  ^  infra  pre- 
tidia*  The  contrary  has  been  more  generally  held ;  and  the 
instrument  of  condemnation  is  amongst  those  documents 
which  are  most  universally  produced  by  a  neutral  purchaser, 
and  if  she  has  been  taken  as  prize,  it  should  appear  that  she 
has  been  in  a  proper  judicial  form,  subjected  to  adjudication. 
Now  in  what  form  have  these  adjudications  constantly  ap- 
peared? They  are  the  sentences  of  Courts  acting  and 
exercising  their  functions  in  the  belligerent  country ;  and  it 
is  for  the  first  time  in  the  world  that  in  the  year  1799,  an 
attempt  is  made  to  impose  upon  the  Court  a  sentence  of  a 
tribunal  not  existing  in  the  belligerent  country,  but  of  a  per- 
son pretending  to  be  authorized  within  the  dominions  of  a 
neutral  country.  Now,  it  having  been  the  constant  usage  It  has  been  the 
that  the  tribunals  of  the  law  of  nations  shall  exercise  their  that  the  ^Ib^' 
functions  in  the  belligerent  country ;  if  it  was  proved  to  me  Jf^tfoM^haS 
in  the  clearest  manner,  that  on  mere  general  theory  such  a  exercise  their 

functions  with- 

tribunal  might  act  in  the  neutral  country ;  I  must  take  my  in  the  belliger. 
stand  on  the  ancient  and  universal  practice  of  mankind,  and  *^  ^^^' 
say  that  so  far  as  that  practice  has  gone,  I  am  willing  to  go ; 
and  where  it  has  thought  proper  to  stop,  there  must  I  stop 
likewise. — I  am  of  opinion  upon  the  whole,  that  this  ship  must 
be  restored  to  the  British  owners  upon  the  usual  salvage.** 

And  in  the  case  of  The  Christopher  (a),  in  which  a  British 
prize  ship  taken  by  the  French^  and  carried  into  the  Spanish 

(a)  2  Rob.  A.  R.  210. 
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\  Condemnation   port,  SL  Sebastian;  from  whence  the  ship's   papers  were 

Brhr^ship/  ^^^  ^^  France^  and  a  sentence  of  condemnation  passed  st 
Fmi"h^*v  Bayonne,  May  9th,  the  ship  still  lying  in  the  Spanish  port 
tecr  into  a  Thc  ship  was  then  sold  to  the  present  claimant,  a  merchant 
and  lying  tiicro  of  Altoua  ;  and  was  sailing  at  the  time  of  the  capture,  /k/j, 
Snd^MtiOT.  ^''9^*  >n  ballast  from  Si.  Sebastian  to  Altona.  On  the  part 
hold  valid.  of  the  captors  it  was  contended  that  this  was  a  purcbasfi 
resting  on  an  illegal  condemnation,  and  therefore  could  not 
transfer  any  right  or  just  title  to  the  neutral  claimant 

Sir  W.  Scott  now  delivered  judgment. — *'  Thb  is  a  case 
materially  differing  from  those  in  which  condemnation  has 
passed  on  ships  carried  into  a  neutral  country ;  those  pro- 
ceedings have  been  held  illegal,  principally  because  it  was  to 
be  presumed  that  a  neutral  government  would  not  so  far 
depart  from  the  duties  of  neutrality,  as  to  permit  the  exer- 
cise of  that  last,  and  crowning  act  of  hostility,  thc  condem- 
nation of  the  property  of  one  belligerent  to  the  other.  Bat 
this  will  not  hold  good  with  respect  to  condemnations  passed 
on  ships  brought  into  the  ports  of  an  ally  in  the  war.  In 
such  cases  there  is  nothing  to  prevent  the  government  pro- 
ceeding to'  that  last  act  of  hostility ;  there  is  a  common 
interest  between  them  on  the  subject ;  and  both  gOTemments 
may  be  presumed  to  authorize  any  measures  conducing  to 
give  effect  to  their  arms ;  and  to  consider  each  other's  ports 
as  mutually  subservient.  I  am,  therefore,  inclined  to  hold 
[fj  such  a  condemnation  sufficient  in  regard  to  property  taken 

in  the  course  of  a  common  war.''    Ship  restored. 

In  the  case  of  the  Betsy  (a),  ISth  August,  1800,  which  was 
a  case  under  circumstances  precisely  similar,  the  question 
of  law  was  waived,  and  the  legality  of  the  condemnation 
being  admitted  by  the  Court,  further  proof  was  directed  to 
be  made  of  the  fact  of  transfer.  The  principles  laid  down 
by  the  learned  Judge  of  the  Court  of  Admiralty,  are  agreeable 
to  the  decisions  of  the  Courts  of  Law  upon  the  subject. 
T  In  the  case  of  Donaldson  v.  Thompson  (A),  which  was  an 


(d)  Note,  2  Ilob.  210.  ib)  1  Camp.  428. 
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action  on  a  policy  of  insurance  on  the  American  ship  Mary-" 
land  Mary,  at  and  from  Gibraltar  to  a  market,  ¥dth  leave  to 
call  and  land  goods  at  two  or  more  ports  in  the  Mediterranean. 
The  ship  having  landed  some  goods  at  Malta,  proceeded 
thence  with  the  rest  of  her  cargo  for  Smyrna,  but  was  the 
same  day  captured  by  a  Russian  privateer,  and  being  after- 
wards carried  into  Corfu,  was  there  condemned  as  lawiiil 
prize.  The  sentence  of  condemnation  was  pronounced  at 
Corfu,  in  July,  1807.  The  condition  of  Corfu  in  that  year 
and  month,  was  described  by  a  gentleman  who  had  acted 
there  as  an  English  consul.  He  stated  that,  at  that  time 
there  was  a  Russian  garrison  in  Corfu,  and  the  Russians  had 
about  6,000  men  in  the  different  islands  of  the  republic ; 
that  they  had  made  Corfu  a  military  station  for  four  years, 
and  they  continued  in  possession  of  it  till  they  delivered  it 
up,  at  the  peace  of  Tilsit,  to  Bonaparte :  but  that  previously 
to  that  event,  the  flag  of  the  Ionian  Republic  flew  from  the 
forts  in  the  island ;  there  was  a  Port- Admiral  appointed  by 
the  Ionian  Republic,  and  the  witness  was  recognised  as 
English  consul  by  Prince  and  Senate  of  the  Ionian  Republic, 
who  continued  his  functions  till  the  Republic  was  dissolved  by 
the  French,  Lord  Ellenborough. — "  I  shall  not  receive  the 
sentence.**  Under  these  circumstances  the  Russians  must 
have  been  considered  visitors  in  Corfu,  and  not  as  sovereigns. 
While  a  government  subsists  as  this  did,  we  cannot  look  to 
the  degree  in  which  it  might  be  overawed  by  a  foreign  force. 
The  sentence  was  pronounced  by  a  belligerent  on  neutral 
territory,  and  is  therefore  void.  I  am  by  no  means  disposed 
to  extend  the  comity  which  has  been  shewn  to  these  sentences 
of  Foreign  Admiralty  Courts.  I  shall  die,  like  Lord  Thurlow, 
in  the  belief  that  they  ought  never  to  have  been  admitted. 
The  doctrine  in  their  favour  rests  upon  an  authority  in 
Shower  {a),  which  does  not  fully  support  it :  and  the  practice 
of  receiving  them  often  leads  to  great  injustice.  In  the 
ensuing  Term  a  motion  was  made  to  set  the  verdict  aside, 

(a)  Hughes  v.  Cornelius,  2  Show.  232. 
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(which  had  been  found  for  the  plaintiff),  a  rule  mim  mu 
granted :  but,  cause  being  shewn,  it  was  discharged,  Hb 
Lordship  said,  **  It  is  impossible  to  say  the  govermaent  of 
the  Ionian  RepubHc  was  superseded,  at  a  time  when  its  issli- 
tutions  subsisted,  and  its  supremacy  was  recognised.  Ebv, 
then,  was  Corfu  a  co-belligerent  ?  Only  becaose  it  endnrei 
a  hostile  aggression.** 

In  the  case  of  Haveloci  ▼.  Rochoood  (a),  it  was  held  by 
the  Court  of  King's  Bench,  that  a  sentence  of  condenmstioB 
of  a  British  ship  (which  had  been  captured  by  a  Fread 
privateer  and  carried  into  Bergen  in  Norway)  by  the  Frenek 
consul  at  Bergen  was  an  illegal  sentence ;  and  that  where  the 
owner  after  such  a  sentence  repurchased  his  ship  at  a  puhEc 
auction  at  Bergen^  he  could  not  recover  the  money  so  piid 
by  him  from  the  underwriter,  such  a  contract  is  a  raosoo 
and  illegal,  (void  at  that  period  by  45  Geo.  3,  c.  73,  now 
expired.) 

Lord  Kenyon. — ''  I  need  not  say  much  on  the  first  point 
respecting  the  sentence  of  the  supposed  court  at  Bergen: 
a  question  that  affects  all  commercial  states,  because  that 
point  has  so  lately  been  solemnly  decided  by  Sir  W,  Secttt 
who  determined  on  grounds  that  will  recommend  the  decisioo 
to  all  those  who  fill  a  judicial  situation.  And  I  can  only  add, 
that  I  most  perfectly  concur  in  the  opinion  there  given."  (b) 

But  in  the  case  of  Oddy  v.  Bovill  (c),  it  was  held  that  s 
sentence  of  condemnation,  of  a  prize  taken  by  a  Frenek 
privateer  and  carried  into  Spain,  by  a  French  Court  sitting 
there  {Spain  then  being  a  belligerent  ally  of  France  in  the 
war  against  Great  Britain)  was  valid ;  and  such  condemna- 
tion proceeding  on  the  ground  of  the  property  being  enemy's 
and  British,  was  conclusive  in  an  action  on  a  policy  against 
the  underwriter  by  the  assured  who  has  insured  as  Danish, 
as  it  was  in  fact,  Denmark  then  being  neutral. 

In  the  case  of  Bernardi  v.  Motteux  (d) ,  which  was  an  in- 

(a)  8  T.  R.  268.  (c)  2  East,  473. 

(6)  The  Flad  Oyen,  I  Rob.  A.  R.  (d)  Dou^.  575. 

135.   Ante,  p.  707* 
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Burance  **  on  the  ship  *  Jane!  warranted  neutral  ship  and  pro- 
perty," it  was  lield  that  the  sentence  of  a  French  Court  of 
Admiralty  which  stated  that  **  the  captured  ship  was  on  her 
voyage  to  an  enemy's  port  with  goods  consigned  to  persons 
there,  though  stated  in  the  bills  of  lading  to  belong  to 
neutrals :  and  there  being  reason  to  suspect  that  the  captain 
had  thrown  his  papers  overboard,  therefore,  the  ship  and 
cargo  was  condemned  as  prize/'  this  being  ambiguous,  and 
there  being  reason  to  suppose  that  the  ground  of  the  sentence 
was  the  throwing  the  papers  overboard,  contrary  to  a  French 
ordinance,  not  to  be  conclusive  evidence  to  falsify  the  war- 
ranty. 

But  where  it  appears,  without  a  possibility  of  doubt,  that  the 
sentence  proceeded  on  the  ground  that  the  property  *  not 
being  neutral,'  it  is  conclusive  evidence  against  the  assured 
that  he  has  not  complied  with  the  warranty.  This  was  fully 
settled  in  the  case  o{  BarziUay  v.  Lewis  (a). 

It  was  an  action  on  a  policy  of  insurance  on  a  ship  from 
Liverpool  to  Amsterdam^  warranted  Dutch  property ;  and  it 
was  brought  to  recover  for  a  total  loss,  the  ship  having  been 
captured  by  the  French^  and  condemned  by  the  Court  of 
Admiralty  there.  The  plaintiff  (the  insured)  was  nonsuited 
in  this  action,  from  an  idea,  that  the  decree  of  the  Parliament 
of  Paris  was  decisive  against  him,  that  he  had  not  complied 
with  his  warranty.  Upon  a  motion  to  set  aside  this  nonsuit, 
the  following  facts  appeared  from  the  report  of  the  Judge 
who  tried  the  cause.  The  ship  in  question  was  originally  a 
French  privateer  called  L'AimaUe  Agathee^  which  was 
taken  by  an  English  privateer,  and  carried  into  Liverpool, 
condemned  in  England,  and  she  then  got  the  name  of  The 
Three  Graces.  A  merchant  at  Liverpool  afterwards  bought 
her  for  a  house  at  Amsterdam,  and  a  passport  was  sent  for 
her  from  thence.  She  was  then  insured  by  a  Dutch  name, 
and  warranted  as  in  the  policy ;  she  went  to  sea,  was  cap- 

(a)  B.  R.  Trin.  Term,  22  Geo.  3.      Baring  v.  Christie,  5  East,  39a. 
Park  Ids.  725.    And  lee  Baring  o.      Ace. 
Claggett,  3  Bon.  &  Pull.  201,  and 
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tured  by  a  French  ship^  and  carried  into  Si.  Maloes,  when 
she  was  released  by  the  Vice    Admiralty  Court  as  being 
Dutch.     But  upon  an  appeal  to  the  Parliament  of  Parity  tbc 
sentence  was  reversed,  and  she  was  condemned  as  lavfbl 
prize,  by  the  name  of  The  Three  Graces  of  Liverpool.   It 
appeared  in  evidence,  that  there  were  certain  /V^acA  ordi- 
nances, which  ordain,  that  where  more  than  one-third  of  the 
crew  of  a  neutral  ship  are  enemies  to  the  King  of  France,  tbe 
ship  shall  be  confiscated:  that  no  ship  shall  be  considered  as 
transferred,  till  she  has  been  within  the   port  of  the  ^m- 
chaser;  and  that  a   passport  shall  be  deemed   fraudulent, 
unless  the  ship  has  been  in  the  port  from  whence  it  has  been 
obtained.     The  ship's  crew  in  question  consisted  of  sixteen, 
five  of  whom  were  French,  four  were  Danes,  two  were 
Swedes,  one  was  Dutch,  one  Portuguese,  one  Hamburgier, 
one  Norwegian,  and  one  Irishman.     Some  of  the  crew  swore, 
that  they  were  hired  by  Englishmen,  and  that  both  the  ship 
and  the  cargo  were  English.    They  also  swore  that  when 
the  ship  which  took  them  came  in  sight,  the  captain  sailed 
back  towards  the  English  coast :  but  one  of  the  crew  having 
informed  him,  that  the  ship  in  sight  carried  English  coloori, 
he  resumed  his  course. 

Lord  Mansfield. — **  The  sentence  of  the  Court  of  Appeal 
in  France  is  conclusive.    The  question  is,  What  that  sentence 
means?  She  is  condemned  as  not  being  a  Dutch  ship.    The 
warranty  is,  that  she  is  Dutch,  which  is  false.     The  law  of 
nations  is  founded  on  eternal  principles  of  justice;  and  in 
every  war  the  belligerent  powers  make  particular  regulations 
for  themselves.     But  no  nation  is  obliged  to  be  bound  by 
them,  unless  they  are  agreeable  to   the  general  laws  of 
nations:   but  all  third  persons  and  mercantile  people  are 
bound  to  take  notice  of  them  for  their  own  safety.     In  this 
case,  the  plaintiffs  warrant  this  ship  to  be  Dutch  ;  and  they 
must  see  that  she  is  in  such  a  state  as  to  be  entitled  to  all 
privileges  of  neutral  property.    The  insurers  took  the  risk 
upon  this  warranty :   she  was  insured  by  her  Dutch  name, 
and  the  underwriters  take  it  for  granted  that  she  is  so :  but 
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\vhen  the  matter  is  sifted  in  France^  she  appears  to  have  none 
of  the  requisites  to  shew  she  was  neutral  property,  for  she 
had  never  been  mdL  Dutch  port,  and  the  sea-brief  or  passport 
was  not  conformable  to  the  treaty  of  Utrecht.  The  Parlia- 
ment of  Paris  did  not  condemn  her  as  the  Dutch  ship  of 
Amsterdam  by  her  Dutch  name ;  but  as  "  Ihe  Three  Graces 
of  Liverpool.'^  Indeed  she  had  none  of  the  requisites  of  a 
Dutch  ship;  and  the  regulations  require  that  she  should 
have  been  into  the  port  of  the  purchaser,  in  order  to  transfer 
the  property  ;  the  knowledge  of  all  which  circumstances  the 
insured,  by  his  warranty,  took  upon  himself.  I  am,  therefore, 
of  opinion,  that  the  warranty  was  false." 

The  rule  to  set  aside  the  nonsuit  was  accordingly  dis- 
charged. 

It  has  also  been  determined,  that  where  no  special  ground 
at  all  is  stated :  but  the  ship  is  condemned  generally  as  good 
and  lawful  prize,  the  Court  here  must  consider  it  as  conclu- 
sive evidence  that  the  property  was  not  neutral,  and  will  not 
again  open  the  proceedings  of  the  Court  abroad  in  favour  of 
the  party,  who  has  warranted  his  property  to  be  neutral. 

An  action  in  the  case  of  Saloucci  v.  Woodmas{a)  was  Where  a  ship 

,1.  i*«*.  1  ^1    was  condemned 

brought  upon  a  policy  of  insurance  on  goods  warranted  gcncnllyasa 
neutral  on  board  the  Thetis^  a  Tuscan  ship,  to  recover  the  IJ^^JJjf  p^^ .. 
amount  of  the  insurance  from  the  underwriters.    The  ship  t^c  Court  con- 

i-t  /•!  io«»    sidcred  it  con- 

had  been  taken  in  the  course  of  her  voyage  by  a  Spanish  cltuiveto  falsify 

vessel,  carried  into  Spain^  and  her  cargo  was  there  condemned  that^^^oods 

"as  good  and  lawful  prize."    There  was  an  appeal   to  a  ^<^re neutral. 

superior  Court,  which  reversed  the  sentence:   but  upon  a 

further  appeal,  the  latter  decision  was  overturned,  and  the 

former  confirmed.     At  the  trial  of  this  cause  before  Lord 

Mansfield^  his  Lordship  being  of  opinion  that  the  sentence  of 

the  Spanish  Court  of  Admiralty  was  conclusive  evidence  of 

the  falsehood  of  the  plaintiff's  warranty,  the  plaintiff  was 

nonsuited.     A  motion  was  made,  and  fully  argued,  to  set 

aside  the  nonsuit,  which  was  unanimously  refused  by  the 

whole  Court  of  King*s  Bench. 

(a)  B.  R.  24  Geo.  3.  Park  Ins.  7^7. 
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Lord  Mansfield. — ''The  policy  bere  wamnts  tlut 
cargo  was  neutral  property.    It  appears  from  the  policy  itself 
that  the  ship  was  neutral,  because  it  is  called  a  TWeoa  ship: 
but  the  warranty  is  that  the  goods  are  neutral.     It  must  be 
presumed  firom  the  condemnation,  as  no  other  cause  appesn, 
that  it  proceeded  on  the  ground  of  the  property  bdooging  to 
an  enemy.     In  the  case  of  Bemardi  v.  Moiieuar,  the  decisiaB 
of  the  Court  turned  upon  the  particular  ground  of  the  coo- 
fiscation  appearing  on  the  face  of  the  sentence ;  and  thit  k 
did  not  appear  to  be  on  the  ground  of  being  enemy's  proper^. 
This  being  so,  the  Court  gave  the  party  an  opportunity  to 
shew  by  evidence,  that  the  specific  ground  was  really  the 
cause  of  condemnation.   In  this  case,  at  GmUhall,  the  counsel 
admitted  the  general  rule,  but  they  said,  if  a  copy  of  the 
proceedings  could  be  had,  a  special  cause  would  appear.  The 
proceedings  are  now  come ;  and  from  them  it  appears,  thit 
the  question  turned  entirely  upon  the  property  of  the  goods. 
For  in  the  second  Court,  to  which  they  appealed  from  the 
sentence  of  the  first,  the  question  was,  whether  the  goods 
were  free  ?  the  decree  was,  that  they  were.     But  the  third 
Court  overturned  the  decision  of  the  second.     It  is  sufficient, 
however,  that  no  special  ground  is  stated ;  and  therefore  the 
rule  must  be  discharged.** 

And  in  the  case  of  Geyer  v.  Aguilar  (a),  if  a  foreign  Court 
of  Admiralty   condemns  a  ship  (warranted   American)  is 
enemy's  property,  for  not  having  on  board  a  role  d^eqmpageat 
list  of  the  crew,  which  is  required  by  a  French  ordinance  to  be 
on  board  the  ship,  and  which  the  Court  of  Admiralty  adjudged 
to  be  requisite  within  the  meaning  and  construction  of  tbe 
treaty  between  the  two  countries  of  France  and  Amerk^ 
the  Court  of  King's  Bench  held  that  the  adjudicatioo  is 
France  was  conclusive  against  the  warranty,  that  she  was  m 
American  ship,  though  in  fact  she  was  so,  that  point  being 
clearly  within  the  jurisdiction  of  the  foreign  Court. 

And  where,  as  in  the  case  of  Bich  v.  Parker  {b\  there  has 

(a)  7  T.  R.  681.  (*)  7  T.  R.  703. 
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been  no  sentence  of  condemnation,  if  a  ship  is  warranted 
American^  and  sails  without  such  a  passport,  as  is  required 
by  the  treaty  between  France  and  America^  the  warranty  is 
not  complied  with,  and  the  underwriters  are  discharged ; 
even  though  the  ship  suffers  no  inconvenience  from  the  want 
of  it  Such  a  warranty  does  not  mean  merely  that  the  ship 
is  American  property,  but  that  she  is  entitled  to  all  the  privi- 
leges of  an  American  Ahg, 

But  in  Christian  v.  Secreian{a)  where  there  was  no  war-  The lentenoe 

^11  only  ooiMdiiw 

ranty  of  being  American^  a  sentence  adjudging  a  ship  to  be  ore  u  to  the 
good  prize,  as  belonging  to  the  enemies  of  the  Republic,  p^enei  to 
negatives  no  fact,  which  it  was  incumbent  on  the  assured,  ^^'^^' 
having  made  no  warranty,  to  establish;  for  the  English 
Courts  are  only  bound  by  the  decretory,  or  concluding  part 
of  the  sentence,  and  where  the  adjudication  is  on  the  ground 
of  enemy's  property,  are  not  bound  to  examine  the  premises 
that  lead  to  the  conclusion.     If,  indeed,  there  had  been  a 
warranty,  the  adjudication  that  it  was  enemy's  property  would 
have  been  conclusive  against  such  a  warranty. 

In  the  case  of  Dawson  v.  Atty  (6),  where  goods  were 
insured  on  board  the  Hermon^  without  any  addition  of  country 
or  place,  and  not  represented  to  be  of  any  particular  country 
at  the  time  of  subscribing  the  policy,  although  the  broker, 
when  the  slip  was  subscribed,  had  said  she  was  an  American^ 
it  was  held  that,  though  she  was,  in  fact,  an  American^  she 
need  not,  under  these  circumstances,  be  documented  as  such 
to  entitle  the  assured  to  recover  against  the  underwriters  for 
a  loss  by  capture,  and  subsequent  condemnation,  for  want  of 
the  documents  required  by  treaty  between  her  own  and  the 
capturing  state;  for  she  was  neither  insured  as  American, 
nor  represented  to  be  such  at  the  time  when  the  policy  was 
effected,  though  her  being  so  was  mentioned  when  the  slip 
was  signed. 

But  this  was  an  assured  on  goods,  who  is  not  liable  on  an 
implied  warranty  to  see  that  the  ship  is  properly  documented : 


(a)  S  T.  R.  19*2. 


(6)  7  East,  367. 
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If  no  leave  is 
gireo  to  cmxtj 
nmaUted 
papers  and  a 
ship  is  con- 
demned for 
having  them 
the  under- 
writers are 
discharged. 
But  otherwise, 
if  leave  be 
given. 


Where  by  a 
French  ordin- 
ance Dutch 
ships  were 
pronibtted  from 
carrying  super- 
cargoes bo- 
longing  to  any 
nation  at 
enmity  with 
France,  and  a 
ship  was  con- 
demned by  a 
French  Court 
of  Admiralty 
because  she 
had  an  English 
supercargo  on 
board,  this 
sentence  was 
held  to  be  not 
conclusive 
affainst  the 
cUuise  of 
warranty. 


it  it  otherwise  if  the  owner  of  a  ship  is  insured,  Bell  t. 
Carsiairs  (a). 

But  in  a  subsequent  case  at  Nisi  Prims,  Lord  EUenborougk 
thought  that  a  representation  made  by  the  insurance-broker, 
when  the  names  are  put  on  the  sUp«  is  binding,  unless  qualified 
or  withdrawn  between  that  time  and  the  time  of  the  executioo 
of  the  policy,  Edwards  ▼•  Footner  (b). 

In  the  cases  of  Homeyer  v.  Luskington  (c),  and  Oswett^. 
Vigne  (d),  it  was  held  that,  if  a  ship  be  condemned  for  having 
simulated  papers,  no  leave  being  given  to  carry  them,  the 
underwriter  is  discharged.  But  it  is  otherwise  if  leave  be 
given.  Bell  v.  Bromfield  (e).  These  cases  answer  the  ques- 
tion of  Lord  Chief  Justice  Mansfield,  in  Steele  v.  Lacy  {J\ 
as  to  the  propriety  of  carrying  them. 

If  the  ground  of  decirion  appear  to  be  not  on  the  wiotof 
neutrality,  but  upon  a  foreign  ordinance,  manifestly  uDJoiti 
and  contrary  to  the  laws  of  nations,  and  the  insured  has  onlj 
infringed  such  a  partial  law;  as  the  condemnation  did  doC 
proceed  on  the  point  of  neutrality,  it  cannot  apply  to  tbe 
warranty  so  as  to  discharge  the  insurer. 

In  Mayne  v.  Walter  (g),  on  a  policy  of  insurance,  the  ship 
was  warranted  to  be  Portuguese,  and  having  been  taken  in 
her  voyage  by  a  French  privateer,   she   was  carried  into 
France.    The  Court  of  Admiralty  condemned  her,  because 
she  had  an  English  supercargo  on  board.     It  appeared  that 
tiiere  was  a  French  ordinance,  prohibiting  any  Dutch  ship 
from  carrying  a  supercargo  belonging  to  any  nation  at  enmity 
with  the  Court  of  France.     In  an  action  against  the  uDde^ 
writer  these  facts  appeared,  upon  which  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  this 
question, — ^Whether  the  circumstance  of  having  an  English 
supercargo  was  a  breach  of  neutrality,  and  whether  such  a 
sentence  was  conclusive  ? 


(a)  14  East,  374. 

(b)  1  Camp.  530. 
(c;  15  £ast,  46. 
{d)  15  East,  70. 


(e)  15  East,  3G4. 
(/)  3  Taunt.  2S5. 
(S)  B.  R.  Easter  Term,  22  Geo- 
3.   Park  Ins.  730. 
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Lord  Mansfield. — **  It  is  an  arbitrary  and  oppressive  regu- 
lation, contrary  to  the  law  of  nations,  and  there  is  no  proof 
that  the  plaintiff  knew  anything  of  it.  If  you  were  both 
ignorant  of  it,  the  underwriter  must  run  all  risks ;  and  if  the 
defendant  knew  of  the  edict,  it  was  his  duty  to  inquire  if 
there  was  such  a  supercargo  on  board.  It  must  be  fraudu- 
lent concealment  to  vitiate  a  policy.  But  it  is  remarkable 
that  neither  party  has  said  anything  of  the  treaties  between 
France  and  Portugal;  neither  party  seems  to  know  anything 
about  them,  and  yet  the  whole  case  turns  upon  them."  Judg- 
ment for  the  plaintiff. 

So  as  in  the  case  of  Siffkin  v.  Lee  (a),  if  a  ship  be  restored, 
but  damages  and  costs  denied  to  the  claimants,  because  they 
had  not  fully  complied,  as  to  their  documents,  with  certain 
French  ordinances,  the  assured  may  recover  for  the  detention 
notwithstanding. 

So  also  in  the  case  of  Pollard  v.  Bell  (&),  which  was  an  A  ship  « war- 
insurance  on  goods  on  board  the  ship  Juliana,  "  warranted  a  is  condemned 
Dane,''  on  a  voyage  from  London  to  Teneriffe,  with  liberty  ^^^wwTan 
to  touch  at  Guernsey  and  Madeira,  for  account  of  persons  "  «nemy.*' 

*^  This  sentence 

resident  at  Teneriffe;  and  the  loss  was  declared  to  be  by  not  proceeding 
capture.    At  the  trial,  a  verdict  was  found  for  the  plaintiff,  ^^  thfship 
subject  to  the  opinion  of  the  Court  upon  a  case  which  stated  ^  J°J  J^"' 
that  the  ship  was  a  Danish  ship,  and  the  property  of  Danish  that  she  had 

-  .  ,  .  ,  .  ,    1      ■■  been  navigated 

subjects,  and,  previous  to  the  voyage  msured,  had  a  passport,  contrary  to  a 
signed  by  the  King  of  Denmark,  for  a  voyage  from  Copen-  aiJi^ ^doos  not 
hagen  to  ports  in  the  East  Indies.    Eggleston,  the  captain  of  ^^^^7  the 
the  ship,  sailed  from  Copenhagen,  on  theSSrd  of  June,  1796, 
having  on  board  a  cargo  of  tar,  pitch,  &c.,  and  arrived  in  the 
Thames,  according  to  verbal  orders  from  his  owners,  23rd 
July,  1796.     During  his  stay  he  took  on  board  goods  for 
the  owners,  besides  those  in  question,  and  having  taken  out 
clearances  for  Madeira  and  Guernsey,  sailed,  arrived  at  the 
latter  place,  and,  after  sailing  from  thence,  was  captured  by 
a  French  privateer,  and  carried  into  Bourdeaux.    At  the 

(a)  2  N.  R,  4S4.  (6)  8  T.  R.  434. 
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time  of  the  capture,  and  during  the  whole  Toyage,  the  JwSau 
had  on  board  the  passport,  and  eyery  other  document  usnaDj 
carried  by  Danish  ships.    She  had  also  a  role  if  equipage, 
containing  the  names  and  pUces  of  nativity  of  the  officers,  but 
not  of  the  crew,  only  stating  the  hitter  generally  to  be  sixty 
men  of  colour.     Captain  Eggleston  was  bom  in  Seoikmd,  d 
British  parents.    He  was  not  naturalised  in  Denmark;  but 
on  the  6th  of  October,  1794,  posterior  to  the  war  betwea 
England  and  France,  he  obtained  letters  of  burghership  is 
Denmark,  but  had  no  domicile,  never  having  resided  theie 
Proceedings  were  instituted  at  Bourdeaux,  before  the 
Tribunal  of  Commerce,  which   condemned    the  ship  ui 
cargo,  except  one  bale,  belonging  to  the  captain,  as  prise. 
From  this  sentence  Captain  Eggleston  appealed  to  the  CM 
Tribunal  of  La  Gironde,  where  there  was  a  general  senteoce 
of  condemnation.  These  sentences  referred  to  several  FreaA 
ordinances,  particularly  the  one  alluded  to  in  Mayne^.  Walter^ 
of  1778,  by  which  it  is  declared  that  all  ships  shall  be  coo 
fiscated  **  wherever  there  shall  be  found  on  board  a  super- 
cargo, merchant,   commissary,  or  chief   oflScer,   being  u 
enemy."  It  is  not  necessary  to  state  these  sentences,  becaioe 
the  Court  of  King's  Bench  were  of  opinion  that  the  effect  of 
those  sentences,  and  particularly  of  the  ultimate  sentence  not 
to  be  mentioned,  was  to  condemn,  not  on  the  ground  that 
the  property  was  not  neutral,  but  because  the  circumstaooe 
of  the  captain,  being  a  Scotchman,  was  a  violation  of  thb 
ordinance.     From  the  two  former  sentences   the  captain 
appealed  to  the  Supreme  Tribunal  of  Cassation  at  Pam^ 
which  decreed  as  foUowft : — ''  Having  heard  the  parties,  the 
Tribunal,  considering  that  it  has  been  fully  proved  by  the 
confession  of  Captain  Eggleston,  and   ascertained  by  the 
Judges  of  La  Gironde,  that  the  said  Captain  Eggleston  vai 
bom  in  Scotland,  and  an  enemy ;  that  his  denixatioD  in  a 
neutral  country  was  not  justified  according  to  law  *  that  his 
quality  of  enemy  suflSced  to  legitimate  the  prise  *  that  the 
fact  of  Captain  Eggleston  being  a  Scot  and  an  enemy,  existed 
independently  of  the  papers  on  board ;   that  in  consequence 
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aU  remedies  of  nullity  drawn  either  from  the  withdrawing  of 
some  of  the  papers  on  board,  or  from  the  non-application  of 
the  seal  to  the  bag  wherein  they  were  inclosed,  cannot  give 
any  ground  to  cassation;  rejects  the  request  of  Captain 
Eggleston,  and  condemns  him  to  the  fine  of  150  francs,*' 
After  this  case  was  twice  argued, 

Lord  Kenyon,  C.  J.,  said. — ''This  is  an  action  on  a  policy 
of  insurance  on  goods  on  board  a  ship  warranted  to  be  a 
Danish  ship :  a  loss  having  happened,  the  defendant  resists 
the  plaintiff's  claims,  because  (he  says)  the  ship  in  question 
was  not  what  she  was  warranted  to  be,  Danish:  and  I  agree 
with  the  defendant,  that  the  meaning  of  the  warranty  was  not 
merely  that  the  ship  was  Danish  built,  but  that  she  ought  to 
be  so  circumstanced  during  the  voyage  as  a  Danish  ship 
ought  to  be.  This  does  not  appear  to  me  to  be  a  case  of 
difficulty,  though  it  is  of  great  importance  to  the  public. 
This  is  one  of  the  numberless  questions  that  have  arisen  in 
consequence  of  the  extraordinary  sentences  of  condemnation 
passed  by  the  Courts  of  Admiralty  in  France  during  the  war. 
I  do  not  think  they  were  characterised  too  strongly  at  the 
Bar,  when  it  was  stated  they  all  proceeded  on  a  system  of 
plunder  ;  but  still,  until  the  Legislature  interferes  on  this 
subject,  we,  sitting  in  a  Court  of  Law,  are  bound  to  give 
credit  to  the  sentences  of  a  competent  jurisdiction.  If,  there- 
fore, in  this  instance,  the  French  Courts  had  condemned  this 
ship,  on  the  ground  that  it  was  not  Danish  property,  we 
should  have  been  concluded  by  that  sentence  in  this  action, 
and  must  (however  reluctantly,  it  being  stated  as  a  fact  in  the 
beginning  of  the  case  that  it  was  a  Danish  ship)  have  given 
judgment  for  the  defendant.  This  is  proved  by  the  different 
cases  cited  in  the  argument,  with  the  decisions  in  which  I 
concur,  and  it  is  supported  by  reason.  To  a  question  asked 
in  the  course  of  the  argument.  What  are  the  rules  by  which 
Courts  of  Admiralty  profess  to  proceed  ? — I  answer,  the  law  Courts  of 
of  nations,  and  such  treaties  as  particular  states  have  agreed  ceed  on  tho 
should  be  engrafted  on  that  law.  It  was  said,  however,  bjr  J^o^.°|^J);i,gi, 
the  defendant's  counsel,  that  an  arrSt  has  the  same  force  as  treaties  as 

AAA 
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particular  a  treaty  ;  but,  without  stopping  to  enlarge  on  the  diflerence 

agr^,  slKNild  between  them,  it  is  sufficient  to  say,  one  is  a  contract  made 

^  ^fTf*^  hy  the  contracting  parties,  and  the  other  is  an  ex  parte  onfr 

But  no  oDo  nance  made  by  one  nation  only,  to  which  no  other  is  a  partj; 

to  the  '*law  of  &nd  I  concur  with  Lord  Mansfield  in  opinion,  that  it  is  not 

aHbltwy^  competent  to  one  nation  to  add  to  the  kiw  of  nations  by  tx 

ordinancoofiu  own  arbitrary  ordinances  without  the  concurrence  of  otixf 

own,  without 

the  concur-  nations.  That  is  the  ground  on  which  this  case  must  be 
decided.  Now  let  us  see  what  was  the  foundation  of  the 
condemnation  in  the  French  Courts?  It  is  stated  in  one  of 
the  sentences  that,  by  their  own  ordinances,  all  ships  are  t» 
be  confiscated,  "whensoever  on  board  these  ships  sbaHbe 
found  a  supercargo,  merchant,  commissary,  or  chief  oflSoer, 
being  an  enemy.*'  But  I  say  they  had  no  right  in  makiif 
such  an  ordinance  to  bind  other  nationd.  Then  was  the  ibip 
in  question  condemned  on  the  ground  that  she  was  not  DmA 
property  ?  Certainly  not.  A  vast  variety  of  circumstanoes, 
wholly  irrelevant,  are  set  forth  in  the  sentences ;  but  it 
appears,  beyond  all  doubt,  that  the  ship  was  at  last  eoo- 
demned,  on  the  ground  that  the  captain  was  one  of  thotf 
persons  whom,  by  their  own  ordinance  only,  they  wished  to 
proscribe.  This  case  cannot  be  dbtinguished  from  that  of 
Meyne  v.  Walter  (a),  though,  even  without  the  authoritj  of 
that  case,  I  should  have  had  no  hesitation  in  dedding  is 
favour  of  the  plaintiff.  On  the  whole,  therefore,  I  an  oi 
opinion,  that  though,  if  contrary  to  justice^  the  ship  had  bees 
condemned,  simply  because  she  was  not  a  Danish  sUp,  vt 
should  have  been  concluded  by  that  sentence,  yet  as  dM 
Courts  abroad  have  endeavoured  to  give  other  supports  to 
their  judgments  which  do  not  warrant  it,  and  have  stated,  s 
the  foundation  of  the  sentence  of  condemnation,  one  of  thei 
own  ordinances,  which  is  not  binding  on  other  nations,  thi 
sentence  does  not  prove  that  the  ship  in  question  was  not 
neutral  ship ;  and,  consequently,  the  plaintiff  is  entitled  t 


recover." 


(a)  Ante,  p.  718. 
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Lawrencef  J. — "  The  question  is,  whether  the  sentence 
has  negatived  the  warranty  of  neutrality  ?    The  warranty  of 
neutrality  does  not  induce  any  necessity  to  comply  with  the 
peculiar  regulations  of  the  belligerent  powers.    For  if  a  ship 
be  captured,  and  the  question  be,  whether  she  be  neutral  or 
not,  the  general  rule  for  judging  iCnd  deciding  on  that  point 
is  the  law  of  nations,  subject  to  such  alterations  and  modifi- 
cations, as  may  have  been  introduced  by  treaties  :  but  where 
1    the  law  of  nations  has  not  been  varied  or  departed  from  by 
mutual  agreement,  that  is  the  general  rule  for  deciding  all 
I    questions  on  matter  of  prize.     This  is  clearly  laid  down  in  a 
I    state  paper  signed  by  Sir  George  Lee,  Dr.  Paul,  the  King's 
I'  Advocate,  and  Sir  D.  Ryder  and  Mr.  Murray,  the  Attorney 
;:    and  Solicitor  General,  in  answer  to  the  Prussian  memorial 
I    concerning  neutral  ships  (a).    When,  therefore,  a  state  in  A  ship  belong'* 
I    amity  with  a  belligerent  power  has  by  treaty  agreed  that  the  jn^ty  with  a 
i    ships  of  their  subjects  shall  only  have  the  character  when  ™^7hoald 
{    furnished  with  certain  precise  documents,  whoever  warrants  ^  faraished 

with  such 

I  a  ship,  as  the  property  of  such  subject,  should  provide  him-  documents  as 

I  self  with  those  evidences  which  have  by  the  country  to  which  been'a/reed  la 

^  it  belongs  been  agreed  to  be  the  necessary  proof  of  that  ^^^.^^'^jf'® 

^  character.     In  requiring  this,  no  difficulty  is  imposed,  of  professes. 

I  which  the  assured  is  not  aware,  and  which  may  not  be  in  his  required  to  be 

J  power  to  prevent :  but  to  require  of  him  to  furnish  himself  cvmdocumCTt 

,  with  every  document  the  belligerent  powers  may  require,  required  by  the 

•^  ,  ^         ^         »  ordinances  only 

I     and  to  insist  that  the  warranty  is  not  complied  with,  unless  of  a  bcUigcrent 
^    the  ship  be  navigated  according  to   their  ordinances  and  ^^^' 
t    regulations,  would  be  to  deprive  the  assured  of  his  indemnity 
^    for  the  want  of  papers,  &c.,  of  the  necessity  of  which  he 
.     may  fairly  be  presumed  ignorant,  and  which  papers  it  may 
,     not  be  in  his  power  to  procure :  for  how  can  the  officers  of 

one  country  be  called  on  to  grant  that,  which  the  laws  of 
,     their  own  country  do  not  require  ?     These  French  decrees 

are  regulations  made  with  some  views  to  the  laws  of  France, 

(a)  Vide  Collectanea  Juridica,  1  vol.  33,  and  2d  Postlethwaite'a  Dic- 
tionary, 7,  ^,  article  Silesia. 

A  A  A    ,'i 
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but  are  not  applicable  to  the  subjects  of  any  other  coon 
In  examining  the  cases  decided  on  this  point,  it  will  ncC 
found  that  there  is  any  determination  of  the  Court  to  sap{ 
I  what  has  been  insisted  on  by  the  defendant:  but  oo 

contrary 9  it  has  been  settled  in  many  cases »  that  a  c 
demnation  on  the  particular  ordinances  of  a  beffigo 
power  is  no  Tiolation  of  a  warranty  of  neutrality.  In 
case  of  Bemardi  ▼•  Motteux  (a),  the  ship  JoamMa  wu  i 
ranted  neutral;  the  only  doubt  was,  whether  the  ship  v 
condemned  as  being  the  property  of  an  enemy,  or 
violating  a  French  arrlt  by  throwing  papers  overboard; ; 
the  one  or  the  other  of  those  causes  she  was  condeas 
If  she  were  condemned  for  the  first,  namely ,  that  she  was  i 
neutral,  the  plaintiff  clearly  could  not  have  recovered:  i 
could  he  have  recovered  if  she  were  condemned  on  tbeoA 
ground,  according  to  the  argument  of  the  defendant  m  d 
case :  but  it  is  clear,  that  the  Court  did  not,  in  that  cai 
adopt  the  defendant's  argument  here,  because  the  pkU 
did  recover  in  that  case,  it  not  being  certain  that  the  groa 
of  condemnation  was,  that  the  ship  was  the  propertf< 
an  enemy.  [The  learned  Judge  here  also  commented  i 
the  case  of  Barzillay  v.  LevAs  (6),  and  on  Saloueei  v.  JA 
son  (c),  and  Meyne  v.  Walter  (cQ,  and  then  proceeded 
The  argument  of  the  defendant  here  is,  that  the  seotenoe  < 
condemnation  is  conclusive  on  the  point  that  the  ship  n 
not  navigated  according  to  the  contract  between  the  partie 
the  contract  between  the  parties  is  that  she  was  a  neoli 
ship,  but  the  sentence  has  not  decided  that  point;  it  hsid 
decided  that  she  was  not  navigated  according  to  the  on 
nances  of  France^  but  that  was  no  part  of  the  plaiadl 
contract.  In  deciding  this  case,  in  favour  of  the  pUati 
we  do  not  take  upon  ourselves  to  say  that  the  sentence  of  t 
French  Court  of  Admiralty  is  erroneous:  all  that  we  deb 
mine  is,  that  the  French  Court  has  not  decided  that,  whi 
would  be  a  breach  of  the  warranty  of  the  neutrality.    Ont 

(«)  Ante,  p.  712.  (p)  Amte^  pp.  307,  707,  and^ 

ih)  Ante,  p.  713.  (rf)  Ante,  p.  715. 
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whole,  I  think  it  clear  that  the  ship  in  question  was  con- 
demned for  acting  in  contravention  of  French  ordinances, 
and  that  does  not  falsify  the  warranty  of  neutrality.** 

The  next  case  upon  this  subject,  is  that  of  Bird  v.  Apple-  Where  an 
ion  (a),  which  has  already  been  mentioned  for  another  point  in  made  on  an 
a  former  part  of  this  Treatise,  and  was  an  insurance  on  the  ship  fil^  c^t^to 
Confederacy^  an  American  ship,  at  and  from  Canton  in  China,  Hambui^h  or 

,  _    Copenhagen 

to  Hamburgh  or  Copenhagen:  and  at  the   trial  a  special  andthc^ip 
▼erdict  was  found,  the  facts  of  which,  as  far  as  this  point  f^nch^ip^of 
requires  the  statement  of  them,  were,  "that  the  ship  Con-  ]»«"» carried 

*  into  r  rancc 

federacy  was  an  American  built  ship,  the  property  otAmeri-  and  con- 

€um  subjects ;    that  the  ship  sailed  from   Canton  towards  h  was  clear 

Hamburgh  with  the  goods  on  board  in  January,  1797,  having  ^*^h\nr 

on  board  a  passport  duly  made  out  and  granted  according  to  ^<i  not  proceed 

on  the  law  of 

the  form  annexed  to  the  treaty  of  commerce  between  France  nations  or  on 
and  America,  and  during  her  voyage  was  captured  by  a  French  tweerPrance 
ship  of  war,  and  carried  into  Nantz  ;  where  proceedings  being  S*  .^S"?**]* 
instituted  before  the  tribunal  for  determining  questions  of  ofthecaptam 
prize,  the  ship  and  cargo  wei^e  condemned  as  prize."    The  being  irr^dbr 
sentence  began  with  the  following  considerations:  ''Consider-  ^*i*ilnd  thdr 
ing  that  although  it  appears  by  reading  and  examining  the  f|^^!^^^" 
documents,  and  by  the  declaration  of  the  captain,  super-  the  provisions 
cargo,  and  the  greatest  part  of  the  crew,  that  the  ship  Con-  ordinance!  it 
federacy  has  not  ceased  to  be  neutral  property,  and  belonging  JJ?  Jl^nfe^* 
to  neutral  citizens  and  subjects  of  the    United  States  of  4^<^°otnega. 
America :  considering  that  although  by  the  same  documents  rantj  that  the 
and  declarations,  it  is  equally  evident  and  proved  that  the  ^eriaui!^ 
goods  shipped  were  laden  by  neutral  citizens  for  account 
of  neutral  citizens :  considering  that,  notwithstanding  these 
favourable  presumptions,  nothing  can  exonerate  the  captain 
and  supercargo  from  having  regular  despatches,  in  order 
to  prove  the  neutrality  of  the  ship.**    The  sentence  then 
proceeds  to  recite  certain  French  ordinances,  which  declare 
to  be  good  prize  all  neutral  vessels  not  having  on  board  a 
list  of  the  crew  attested  by  the  public  officers  of  the  neutral 

(a)  8  T.  R.  562.     Ante,  p.  635. 
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places.  It  then  says, "  considering  thai  so  far  from  derogadBe 
from  the  general  regulations  for  all  nations  in  &four  of  tk 
Angto-Americans  by  the  treaty  of  February^  1778,  itimpE- 
citly  subjects  them  to  it  by  the  25th  and  27th  artides. 
which  oblige  them  to  conform  to  the  model  of  the  pw* 
port  annexed  to  the  treaty.**  It  also  states  a  lav  oflk 
Convention,  and  another  of  the  Executive  EHrectory  of  dv 
12th  Ventose,  of  the  fifth  year,  which  latter  redtes  dv 
ordinances  of  1774  and  1778,  and  declares  that  all  Amenm 
vessels  shall  in  consequence  be  good  prise,  which  shiDDOc 
have  on  board  a  list  of  the  crew  in  due  form,  such  is  e 
prescribed  by  the  model  annexed  to  the  treaty  betneD 
France  and  America  of  1778.  The  sentence  then  caa^Boia 
thus :  **  The  tribunal,  in  conformity  to  the  aboveHnentiaDd 
laws  and  regulations,  and  particularly  the  decree  of  tk 
Executive  Directory  of  the  13th  Veniose,  fifth  year,  adjud^ 
and  declares  the  validity  of  the  prize  of  the  foreign  slup  it 
Confederacy f  and  all  the  goods  and  effects  composing  it 
lading  or  cargo  of  the  ship,  in  de|ault  of  the  captaio  oi 
supercargo  being  regular  in  their  list  of  crew  and  despatdxL* 
The  special  verdict  also  found  that  ships  bekmgiiig  to 
America  never  did  at  any  time  prior  to  the  capture  in  ques- 
tion carry  with  them  lists  of  their  crew  attested  in  the  mB- 
ner  required  by  the  ordinances  referred  to ;  and  that  Amena 
has  always  insisted,  and  still  insists,  that  her  ships  areooC, 
by  treaty  or  otherwise,  bound  or  obliged  so  to  do. 

This  special  verdict  was  argued  several  times  upoo  the 
various  points  that  arose  upon  it ;  and  the  Judges  aftennrii 
delivered  their  opinions  unanimously,  as  to  this  pobt  o 
favour  of  the  assured,  namely,  that  the  French  sentence  diJ 
not  decide  that  the  ship  was  not  neutral. 

Lord  Kenyon  said.—"  After  the  greatest  attention  1  to 
been  able  to  bestow  on  the  subject,  I  adhere  to  the  opinio 
that  we  gave  in  the  case  of  PoUard  v.  Bell  (a),  and  that  dec 
fiian  is  directly  in  point  to  the  present  case."     His  Lord^i 

{a)  Ante,ih  7 IS. 
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then  adverted  to  particular  parts  of  the  sentence,  which  it  is 
unnecessary  here  to  consider ;  but  concluded  that  it  was  mani- 
fest from  an  attentive  consideration  of  the  whole  sentence^ 
that  the  single  ground,  on  which  it  proceeded,  was  that 
mentioned  in  the  concluding  part  of  the  sentence,  namely, 
**  in  default  of  the  captain  and  supercargo  being  regular  in 
their  list  of  crew  and  their  despatches."  Now  that  is  neither 
required  by  the  law  of  nations,  or  by  the  treaty  between 
France  and  the  United  States  of  America^  and  it  is  found  by 
the  verdict  that  all  the  requisites  of  that  treaty  were  complied 
with.  The  rest  of  the  Court  concurred.  Judgment  for  the 
plaintiff. 

In  a  subsequent  case  of  Price  ▼•  Bell  (a),  upon  a  special  Where  a  ship, 
verdict,  the  insurance  was  on  a  ship  and  goods,  the  ship  American,  but 
being  in   fact  an  American,  but  not  warranted  to  be  so,  JJ^h*^" 
and  the  case  seems  to  turn,  not  on  the  poin£  of  enemy's  fturnished  with 

sach  a  pass[>ort 

property,  but  on  this,  whether  the  ship  was  documented  and  other 
as  an  American  ship  ought  to  have  been  according  to  its  j^^^^^y 
own  laws  and   its  treaties  with  other  countries.     She  was  treaty,  and  was 

condemned 

provided  with  a  passport,  such   as  is  constantly  used   by  on  the  ground 
all  American  ships,    and  all    other    usual    papers   and  a  of  a  French 
new  muster-roll,  made  upon  oath  before  the  Lord  Mayor  ^^J^^q  the 
of  London,  several  of  his  original  crew  having  died,  but  treaty,  suppos- 

,  ,  ing  there  to  bo 

all  the  new  men  being  Americans,  and  signed  and  certified  an  implied 
by  the  American  minister,  having  left  the  original  muster-  tiLTsh^p^should 
roll  with  the  said  minister.     The  ship  sailed  from  London  ^  P5?P  j'^*^... 

'^  fumishod  with 

bound  for  Charlestown,  the  voyage  insured,  and  was  cap-  American 
tured  by  a  French  privateer  and  carried  into  L* Orient,  sentence  did 
The  sentence  of  the  first  tribunal  stated  the  questions  of  law  JJ^JJ^"y^ 
to  be.  Whether  the  new  muster-roll  was  in  the  legal  form  to 
supply  the  first  list  ?    And  secondly,  Whether  the  bills  of 
lading  and  other  papers  touching  the  cargo  prove  the  neutral 
property  of  it?    It  then  proceeds  with  various  considerations, 
of  violated  ordinances  of  Julff,  1778,  and. a  decree  of  the 
Executive  Directory   promulgating  the  ordinances  of  1744 

(a)  1  East,  663. 


728  Of  Non-Compliance  with  Warranties.       [paetil 

and  1778,  and  decrees  the  ship  and  cargo  to  be  good  prise: 
although  one  of  the  considerations  is  to  this  eflfect,  con8ide^ 
ing  in  law  that  the  register  and  sea-letter  prove  the  American 
property  of  the  ship,  but  the  log-book  proves  that  the  pass- 
port has  served  for  several  voyages,  contrary  to  the  fomal 
regulations  of  the  fourth  article  of  the  ordinance  of  July ^  1778. 
From  this  sentence  the  captain  appealed ;  but  the  superior 
Court  declared  the  former  sentence  valid,  adding  to  die 
former  ordinances  a  law  of  the  29th  Nivose  last,  expressing, 
"  the  state  of  ships  in  regard  to  what  concerns  their  neutral 
or  enemy's  quality  shall  be  determined  by  their  cargo; 
tlierefore  every  vessel  met  at  sea  laden  entirely  or  m  part 
with  goods  the  produce  of  England,  shall  be  declared  lawfol 
prize,  whoever  may  be  the  owner.**  This  special  verdict  was 
argued  three  several  times  at  the  Bar,  and  the  Court  took 
time  to  consider  of  their  opinion,  it  appearing  that  the  main 
difficulty  of  the  case  turned  upon  the  question  of  an  imfdied 
warranty,  there  being  no  express  one. 

The  Court  did  not  decide  that  point,  for  they  were  ulti- 
mately of  opinion,  as  was  declared  by  Lord  Kenjfon  in 
pronouncing  their  unanimous  judgment,  that  supposing  an 
implied  warranty  did  exist,  the  sentences  did  not  negatife 
such  a  warranty,  both  the  sentences  appearing  manifestly  to 
have  proceeded  on  the  ground  of  a  breach  of  French  ordi- 
nances, which  were  contrary  to  the  treaty  between  the  two 
countries,  were  not  adopted  by  it,  nor  is  the  condemnation 
expressed  by  the  sentence  to  have  been  for  acting  contrary  to 
the  treaty.    Judgment  for  the  plaintifil 

But  where  the  foreign  sentence  professes  to  proceed  on 
the  ground  of  an  infraction  of  treaty,  such  sentence  is  con- 
clusive against  the  warranty,  although  inferences  were  drawn 
in  such  sentence  from  ex  parte  ordinances  in  aid  of  their 
conclusion  that  the  treaty  was  broken,  Baring  v.  Royal  Ex- 
change Assurance  Company  (a). 

We  come  now  to  refer  to  a  more  important  case  than  any 

(a)  5  East,  09. 
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preceding  one,  namely,  Kindersley  and  others^  Appellants^  ▼•  A  ship 

Chase  and  others^  Respondents  (a).  It  was  an  insurance  effected  Swediih  is 

at  Madras  by  the  appellante  on  account  of  the  Swedish  ^^^^"^ 

Asiatic  Company ^  on  the  ship  Resolution^  Captain  Neale,  condemned. 

!•  iii«  !•  The  Court  of 

and  the  insurance  was  declared  to  be  on  goods,  as  interest  Priie,  after 
may  appear,  and  warranted  Swedish  property.  The  ship  principal^ 
sailed  with  a  valuable  cargo,  and  being  obliged  to  put  into  ^k^°^^ 
the  Isle  of  France  for  refreshment,  the  ship  and  cargo  were  ihip  >nd  cargo 
there  seized  as  prize,  and  ultimately  condemned.  The  tribu-  property,  con- 
nal  of  commerce  in  the  Isle  of  France^  after  enumerating  the  g^J^rixo  ** 
various  papers  and  documents  found  on  board,  proceeds  to  without  any 

,  ,  ,  ,         express  adjudi- 

state,  "  That  the  legal  questions  for  investigation  and  decision  cation  as  to 
are,  first,  whether  the  proceedings  in  regard  to  the  fact  of  HelS^^ESt^tiiis 
the  seizure  of  the  ship  were  carried  on  agreeably  to  the  terms  J^J^*^  J^"^ 
of  the  laws  relative  to  proceedings  in  matter  of  prize?    2nd,  have  proceeded 
Whether  by  the  papers  composing  the  said  proceedings,  and  of  enemy's 
there  produced  by  the  respective  parties,  and  also  from  the  S^^^i^ 
objections  and  exceptions  severally  taken,  and  by  the  terms  ^  ^  ^^^y 
of  the  regulations  and  ordinances  made  on  the  subject  of  the 
navigation  of  neutral  vessels  in  time  of  war,  the  said  ship  and 
her  cargo  must  be  considered  as  enemy's  property,  and  as 
such  confiscated  to  the  use  of  the  republic ;  or  whether,  on 
the  contrary,  the  said  ship  and  her  cargo  must  be  considered 
as  Swedish  property,  and  restored  to  the  claimants?"    The 
sentence  as  to  the  second  question  proceeds  thus : — ''  Con- 
sidering that  it  appears,  as  well  by  the  confession  of  the 
master  on  his  examination,  as  by  the  declaration  of  the  pas- 
sengers and  others  of  the  crew,  that  he  is  an  Englishman  by 
birth.     Considering  that  the  character  of  a  naturalized  Swede 
adopted  by  him  in  the  proceedings  cannot  be  legally  enter- 
tained ;  seeing  that  instead  of  providing  by  letters  of  natu- 
ralization from  the  King  of  Sweden^  he  only  produces  an  act 
of  his  having  taken  the  oath  on  the  14th  July,  1795,  before 
the   Burgomaster  of  Gotienburg^  which  is  insufficient  by 
reason  that  every  act  of  nationality  or  neutralization  can  only 

(a)  Cockpit,  July  21  k  22,  ISOi.  Park  Ins.  743. 
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be  proved,  according  to  the  usage  of  the  European  powers, 
by  an  act  issued  by  the  prince  himself.     Considering  that, 
even  though  this  certificate  of  the  oath  having  been  taken, 
should  be  considered  as  equivalent  to  letters  of  naturalization, 
granted  by  the  King  of  Sweden^  it  would  want  the  conditioo 
required  by  law  for  its  validity,  as  it  could  only  have  been 
made  two  years  subsequent  to  the  declaration  of  war  with 
England,  and  would  consequently  be  directly  opposite  to  the 
words  of  the  6th  article  of  the  regulation  of  neutrals  in  177S, 
which  are  as  follow  : — ''  No  regard  will  any  more  be  paid  to 
passports  granted  by  neutral  powers  or  allies,  as  well  to 
owners  as  masters  of  ships,  subjects  of  states  in  enmity  with 
his  Majesty,  if  they  are  not  neutralized,  or  have  not  trans- 
ferred their  property  to  the  states  of  those  powers  three 
months  before  the  1st  of  September  of  the  present  year." 
Considering  that  it  also  appears,  as  well  by  the  proceedings 
as  by  the  declaration  of  the  crew,  and  that  of  Mr.  Gordon, 
that  the  said  Gordon  is  a  Scotchman,  consequently  an  enem;; 
that  he  was  second  captain  on  board  the  said  ship  JResolutioa, 
and  that  he  certainly  exercised  the  functions  thereof  from  the 
period  of  his  leaving  Europe,  and  during  the  whole  of  the 
voyage;   that  this  first  officer  was   shipped   at    Guernsey 
without  any  of  the  forms  prescribed  by  law  being  observed* 
for  proving  the  disembarkation  of  the  person  mentioned  in 
the  muster-roll,  as  likewise  the  necessity  of  replacing  him 
with  an  officer  of  an  hostile  power.     Considering  that  the 
regulation  of  1778,  declaring  lawful  prize  foreign  vessels,  on 
board  of  which  there  shall  be  a  supercargo,  merchant,  clerk, 
or  principal  officer  of  an  enemy's  country,  save  in  those  cases 
as  excepted  in  the  10th  article,  where  the  papers  shall  prore 
by  documents  found  on  board,  that  they  were  under  the 
necessity  of  taking  on  board  chief  officers  or  s^ors,  at  the 
ports  they  put  into,  to  replace  those  belonging  to  a  neutral 
country,  which  died  in  the  course  of  the  voyage ;  and  the 
defendants  do  not  in  any  manner  prove  it,  agreeably  to  the 
directions  and  regulations.     Conbidering    that    the   general 
invoice  and  bill  of  lading  produced  by  the  captain,  the  parti- 
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cular  invoice  of  the  cargo  made  by  Kindersley,  Watts^  and 
Company,  and  Colt,  Day,  and  Company,  of  Madras^  being 
unsigned,  cannot  be  received  by  the  Court  conformably  to  the 
2d  article  of  the  same  regulation.  Considering  that  the 
papers  produced  by  Captain  Neale,  as  well  to  establish  the 
pretended  character  of  an  American,  as  likewise  to  prove  the 
existence  of  the  necessity  he  was  in  to  replace,  at  Guernsey, 
the  first  officer  inserted  in  the  muster-roll  by  Mr.  Gordon, 
are  neither  sufficient  nor  legal ;  and  that  even  admitting  them 
to  be  so,  they  could  not  be  received  by  the  Court,  by  reason 
that  they  were  not  delivered  within  the  time  prescribed  by 
the  terms  of  the  11th  article  of  the  same  regulation.  Con- 
sidering that  the  cargo  shipped  by  Harrop  and  Stephenson, 
of  Tranquebar,  is  for  account  of  the  operations  of  the  ship 
Resolution,  as  appears  by  account  current  of  the  said  gentle- 
man, of  the  29th  o{  March,  1797.  Considering,  finally,  that 
the  king's  letters  of  the  23rd  of  May,  1780,  issued  by  order 
of  the  colonial  assembly,  and  registered  in  the  Tribunal,  as 
forming  part  of  the  regulation  of  1778,  has  no  other  object 
than  to  maintain  the  directions  of  the  regulations,  and  to 
recommend  circumspection  to  captains  of  armed  ships  towards 
neutral  vessels.  Everything  considered,  the  Court  adminis- 
tering justice,  and  without  paying  attention  either  to  the 
points  and  demands,  or  to  the  matters  of  nullity  contended 
for  by  the  defendants  in  regard  to  the  proceedings  taken  by 
the  justice  of  peace,  declare  the  seizure  of  the  ship  Resolution 
to  be  good  and  lawful,  order  the  said  ship  and  cargo  to  be 
condemned  for  the  use  of  the  republic." 

This  case  came  on  to  be  tried  on  the  plea  side  of  the 
Recorder's  Court  at  Madras;  and  a  verdict  was  given  for  the 
appellants,  subject  to  the  opinion  of  the  Court  upon  a  case 
reserved  upon  the  single  point  as  to  the  effect  or  operation  of 
thQ  sentence  of  the  Court  of  Admiralty  in  the  Isle  of  France, 
the  Recorder  (Sir  Thofnas  Strange),  being  of  opinion  at  the 
trial,  that  independently  of  the  French  sentence,  the  appel- 
lants had  made  out  a  sufficient  case  to  entitle   them  to  a 
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▼erdict.  Upon  the  argument  of  this  case.  Sir  Thomas 
Strange  gave  judgment  for  the  respondents,  stating  as  i 
ground  of  his  decision,  that  the  Admiralty  Court  had  cods- 
dered  the  question,  whether  the  property  was  enemy's  or 
neutral,  and  had  condemned  it  as  enemy's,  and  consequentlj 
the  warranty  was  conclusively  disproved  by  that  sentence. 

From  this  judgment  the  present  appeal  was  brought,  and 
after  elaborate  argument  at  the  Bar,  the  Lords  of  the  Prifj 
Council  dismissed  the  appeal,  and  their  judgment  was  pro- 
nounced by 

The  Mcuter  of  the  Rotts  (a)  — "  It  is  necessary  to  make  i 
few  obsenrations,  to  shew  the  grounds  upon  which  our 
opinion  proceeds,  confirming  the  judgment  of  the  Recorder 
of  the  Court  at  Madras. 

"  The  opinion  which  we  have  formed  as  to  the  eflfect  of 
the  sentence  of  condemnation  makes  it  unnecessary  for  us  to 
go  into  the  consideration  of  all  the  questions  that  have  been 
raised  in  the  course  of  the  discussion.  With  regard  to  one, 
which  was  started  towards  the  conclusion  of  the  argument, 
whether  a  sentence  of  condemnation  in  an  Admiralty  Court 
can  ever,  in  a  Court  of  Common  Law,  be  held  to  falsify  a 
warranty  in  a  pohcy  of  insurance  of  one  who  is  no  party  to 
it  ?  I  think  it  is  not  open  to  make  that  question.  Till  now, 
no  objection  has  been  made  on  the  part  of  the  appellants  to 
the  sentence,  as  evidence,  their  gravamen  was,  not  that  it  was 
received  for  the  purpose  for  which  it  was  offered,  but  that 
being  received,  it  did  not  show  that  the  condenmation  pro- 
ceeded on  the  ground  of  enemy's  property :  that  was  the  sole 
question  agitated  in  the  Court  below.  Supposing  it  had 
been  open  to  raise  that  question,  I  conceive  it  must  here,  at 
l^  least,  have  been  raised  in  vain ;  for,  sitting  here  as  a  Court 

I  of  Appeal,  from  a  Court  of  Municipal  Law,  we  must  dedde 

j  according  to  those  rules,  which  we  find    established  for 

i  Courts  of  Municipal  Law  ;  and  therefore  we  must  decide 

(a)  Sir  William  Grant. 
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a  question  on  a  policy  of  insurance,  in  the  same  manner  as 

we  find  a  Court  in  Westminster  Hall  would  Have  decided 

such  a  question.     Now  it  is  quite  clear  that  from  the  time  of  A  sentence  of 

Lord  Hale  down  to  the  present  period,  it  has  been  settled  Adndreltf 

that  a  sentence  of  condemnation  in  a  Court  of  Admiralty  is  proceeding  "in 

•^        rem,"  u  con- 

conclusive.     When  it  proceeds  on  the  grounds  of  enemy's  clusiTeand 
property,  it  is  conclusive  that  the  property  does  li^jelong  to  aii  the  w<"^* 
enemies,  not  only  for  the  immediate  purpose  of  such  a  sen- 
tence, but  it  is  binding  on  all  Courts  and  .as  against  all 
persons  (a).    This  has  been  so  clearly  understood,  that  it 
was  not  even  controverted  in  the  case  of  the  Duchess  of 
Kingston,  where  the  conclusive  effects  of  all  sorts  of  evidence 
was  so  ably  discussed.     It  was  admitted  that  the  sentence  of 
a  Court  of  Admiralty,  proceeding  in  rem^  must  bind  all  parties 
— must  bind  all  the  world.    Now,  taking  a  sentence  to  be 
conclusive,  when  it  has  distinctly  determined  that  the  pro- 
perty belonged  to  enemies,  a  question  is  madei,  Whether  this 
sentence  is  to  produce  this  effect  ?     It  is  said  every  sentence 
of  condemnation  does  not  produce  that  effect,  because,  by  a 
great  many  decisions,  it  has  been  now  established  that  if  it 
clearly  appears  on  the  Aice  of  the  sentence  that  it  was  not  on 
the  ground  of  enemy's  property  that  the  condemnation  pro- 
ceeded, but  that  the  Court  bottomed  itself  on  some  distinct 
ground,  in  that  case  the  warranty  of  neutrality  is  not  neces- 
sarily falsified  by  such  a  sentence  of  condemnation;   and 
certainly  there  are  several  cases  that  have  so  decided.    I 
have  looked  at  them  all,  and  not  one  of  them  will  be  contra- 
dicted by  our  decision  on  this  case.     It  is  generally  to  be 
presumed  that  such  sentences  proceed  on  legitimate  grounds, 
and,  therefore,  they  are  in  general  conclusive  proof,  with 
respect  to  the  property,  negativing  the  warranty  of  neutrality, 
and  proving  the  propriety  of  the  condemnation  (6).    Hence  The  party  who 
it  follows  that  it  does  not  lie  on  the  party  producing  the  sen-  ^t^M  is  not 
tence  to  show  that  it  has  proceeded  on  the  ground  of  enemy's  2h**Ajt°t 

(a)  And  see  per  Lord  Mansfield     J.  Grose,  in  Pollard  v.  Bell,  taUe^ 
in  Bemardi  v.  Motteux,  aii/f ,  p.  712.     p.718. 
(6)  See  per  Lord  Kenyon,  and 
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proceeded  on  property;  but  it  is  incumbent  on  the  other  party,  who  objects 
cneiS^s^pn^  to  the  sentence,  to  show  that  it  proceeded  on  some  other 
P^7 '  ^L      ground.    That  I  take  to  be  the  effect  of  these  decisions,  aod 

It  lies  on  tnc  ^        •    •  •  «  « • 

other  party  therefore  It  IS  necessary  here  to  show  some  distinct  and  col- 
It  to  shc^  diat  lateral  ground  on  which  the  sentence  has  proceeded,  leaying 
*^  P"*^J®*^^  the  question  of  property  entirely  undetermined  ;  and  accord- 
ground,  ingly  in  every  one  of  the  cases  in  which  the  effect  contended 
for  by  the  underwriters  has  been  denied  to  a  sentence  of 
condemnation,  the  Court  of  Common  Law  has  thought  itself 
warranted  in  coming  to  this  conclusion,  that  the  sentence 
itself  shows  that  the  question  of  property  was  not,  and  was 
not  professed  to  be,  decided  by  the  Court  of  Admiralty. 
What  is  the  case  here  ?  The  Court  expressly  tells  us  what 
the  questions  were  which  they  had  to  decide — One  question 
was,  '  Whether  the  proceedings  were  regular  V  The  other 
question  was,  '*  Whether,  by  the  papers  composing  the  said 
proceeding,  and  there  produced  by  the  respective  parties, 
and  also  from  the  objections  and  exceptions  severally  taken, 
and  by  the  terms  of  the  regulations  and  ordinances  made  on 
the  subject  of  the  navigation  of  neutral  vessels  in  time  of 
war,  the  said  ship  and  cargo  must  be  considered  as  enemj*i 
property,  and  as  such  confiscated  to  the  use  of  the  republic! 
Or  whether,  on  the  contrary,  the  sidd  ship  and  her  cargo 
must  be  considered  as  Swedish  property,  and  restored  to  the 
defendants  V 

''Whether  it  was  to  be  confiscated,  according  to  that  state- 
ment, depended,  as  they  say,  on  the  question  whether  it  was 
the  property  of  enemies  or  of  neutrals  i  If  it  was  property 
of  enemies,  then  it  was  to  be  confiscated,  but  if  the  property 
of  neutrals,  it  was  to  be  restored  to  the  defendants.  Then 
we  find  them  determine  that  it  is  to  be  confiscated  for  the 
benefit  of  the  republic.  Now  we  must  strain  very  hard  to 
make  them  contradict  themselves  in  pronouncing  the  sentence 
of  condemnation,  if  we  say  that  they  did  not  mean  to  deter- 
mine anything  with  respect  to  the  property,  when  at  the  same 
moment  they  said,  the  sentence  depended  entirely  on  the 
question  of  property.     It  is  said,  it  appears  from  one  of  the 
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reasons  of  their  decision,  that  they  must  have  proceeded  on 
the  ground  of  th^ir  own  ordinance,  particularly  on  the  ordi- 
nance of  1778,  which  declares,  'that  the  circumstance  of 
having  a  supercargo  or  chief  officer  on  board  belonging  to  an 
enemy  will  be  a  sufficient  ground  of  condemnation.*  Now, 
supposing  for  a  moment  it  was  chiefly,  for  certainly  it  was 
not  solely,  through  that  medium  that  they  arrived  at  the 
conclusion  that  it  was  enemy's  property,  would  that  have 
been  sufficient  to  authorise  us  to  treat  the  sentence  as  incon- 
clusive ? 

"  Supposing  they  had  stated  the  facts  of  the  case,  without 
any  reference  to  the  ordinance,  could  any  man  say  that  these 
facts  were  so  irrelevant  to  the  conclusions  they  have  drawn 
of  enemy's  property  that  a  Court  of  Common  Law  would 
have  thought  itself  at  liberty  to  go  into  the  question,  and  see 
whether  the  conclusion  was  warranted  or  not  ?  The  Court 
of  King's  Bench  has  always  disclaimed  such  a  jurisdiction. 
Then  does  it  vitiate  the  sentence  that  a  Court  of  competent 
jurisdiction  has  said,  there  is  an  ordinance  which  warrants 
and  supports  such  a  sentence  ?  These  ordinances  have  been 
misunderstood,  sometimes  by  the  Courts  of  Admiralty  them- 
selves in  France^  and  even  (sometimes)  by  the  Courts  in  this 
country.  The  Courts  of  Admiralty  in  France  have  some- 
times considered  these  ordinances  as  making  the  law,  and  as 
binding  on  neutrals,  and  therefore  sometimes  have  declared 
in  the  same  breath  that  the  property  was  neutral,  and  yet 
that  it  was  liable  to  condemnation.  Whereas  all  that  was 
meant  by  those  ordinances  was,  to  lay  down  rules  of  decision 
conformable  to  what  the  lawyers  and  statesmen  of  the  country 
understood  to  be  the  just  principles  of  maritime  law.  When 
Louis  the  Fourteenth  published  the  famous  ordinance  of 
1681,  nobody  thought  that  he  was  undertaking  to  legislate 
for  Europe^  merely  because  he  collected  together  and  reduced 
into  the  shape  of  an  ordinance,  the  principles  of  the  marine 
law  as  then  understood  and  received  in  France.  I  say,  as 
understood  in  France^  for  although  the  law  of  nations  ought 
to  be  the  same  in  every  country,  yet  as  the  tribunals  which 
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administer  that  law  are  wholly  independent  of  each  other,  it 
is  impossible  that  some  differences  shall  not  take  place  in  die 
manner  of  interpreting  and  administering  it  in  the  different 
countries  which  acknowledge  its  authority.     Whmterer  may 
have  been  since  attempted,  it  was  not,  at  the  peviod  nov 
referred  to,  supposed  that  one  state  could  make  or  alter  the 
law  of  nations ;  but  it  was  judged  convenient  to  declare  cer- 
tain principles  of  decision,  partly  for  the  purpose  of  givbgu 
uniform  rule  to  their  own  Courts,  and  partly  for  the  porpoie 
of  apprising  neutrals  what  that  rule  was.     And  it  was  tralj 
observed  at  the  Bar,  in  the  course  of  the  argument,  that  it 
has  been  matter  of  complaint  against  us  (how  justly  is  another 
consideration)  that  we  have  no  such  code,  by  which  neutrab 
may  learn  how  they  may  protect  themselves  against  capture 
and  condemnation.    Now  this  Court,  in  this  case,  seems  to 
me  to  have  well  and  properly  understood  the  effect  of  their 
own  ordinances.    They  have  not  taken  them  as  positive  lawi 
binding  on  neutrals,  but  they  refer  to  them  as  establishing 
legitimate  presumptions,  from  which  they  are  warranted  to 
draw  the  conclusion  that  is  necessary  for  them  to  arrive  at, 
before  they  are  entitied  to  pronounce  a  sentence  of  ooo- 
demnation. 

''Supposing  they  had  only  stated  the  facts,  as  they  are 
now  before  us,  are  they  to  be  considered  as  so  irrelevant,  that  a 
Court  of  Common  Law  would  say, '  This  sentence  is  repug- 
nant to  justice,  and  is  unwarranted  on  the  ground  on  which 
it  has  proceeded  V     [The  Master  of  the  Rolls  here  enume- 
rated the  facts  appearing  on  the  French  sentence,  supposing 
them  to  have  occurred  in  a  British  Court  of  Admiralty,  and 
then  proceeded.]     ''  Supposing  all  these  circumstances  to  be 
brought  before  a  Court  of  Admiralty  in  this  country,  I  thiok 
it  would  be  questionable,  whether  they  would  have  pemutted 
further  proof:  I  apprehend  the  property  would  hardly  have 
escaped  condemnation  in  the  first  instance.     What  is  the  re- 
sult of  all  the  cases  that  have  been  determined  ?  From  them 
A  lentence  of    all,  Mr.  Justice  Le  Blanc  collects  this  principle,  namely,  that 
AAninaty  is     '^  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to  all  it 


.'il 

7 


■i 


SECT.  III.]      Of  Nan-  Compliance  with  Warranties,  737 

professes  to  decide,  (a)     Now,  is  it  possible  to  say,  that  this  conclnrive  as 

Court  did  not  profess  to  decide,  whether  this  was  or  was  not  profesMs  to 

enemy's  property  ?    It  was  the  only  question  they  did  profess  ^**^**^' 

to  decide,  for  there  is  no  other  question  stated  by  them  upon 

which  their  decision  could  proceed,  except  that  of,  Whether 

the  property  belonged  to  enemies  or  neutrals  ?  And  therefore 

we  do  not  only  not  contradict  any  case  that  has  been  decided, 

by  affirming  the  judgment  of  the  Court  below,  but  we  are 

bound  so  to  do,  by  all  the  principles  of  these  cases  ;  and  we 

should  contradict  them  if  we  did  not  affirm  the  sentence  of 

the  Court  of  Madras'' 

Lord  Glenbervie. — "  I  only  wish  to  make  one  observation 
on  the  case  of  Pollard  v.  BelL  It  seems  quite  otherwise  as  to 
the  fact  in  that  case,  from  this  which  has  been  so  ably  stated 
here ;  and  I  entirely  concur  in  opinion,  as  it  has  been  now 
delivered.  In  the  case  of  Pollard  v.  Bellf  the  French  Court 
did  not  profess  to  go  on  the  ground  of  enemy's  property. 
Here  they  do  profess  to  go  on  the  ground  of  enemy's  property. 
Whether  they  ought  or  ought  not  to  have  come  to  this  con- 
clusion is  another  question,  but  it  is  clear  that  in  Pollard  v. 
Bellp  that  particular  Court  did  not  do  so :  it  did  not  decide 
on  the  ground  of  enemy's  property  or  not ;  but  they  declare 
merely,  that  the  ship  is  confiscated  because  she  had  a  belli- 
gerent captain  or  supercargo  on  board.  Now  that  being 
the  case,  and  the  sentence  not  having  so  professed  to  pro- 
ceed, the  very  first  fact  that  was  stated  in  that  case  was,  that 
the  ship  was  neutral  property.  The  warranty  was  on  the 
ship,  though  the  insurance  was  on  the  goods  on  board ;  that 
being  so,  it  appears  that  that  case  is  not  at  all  on  the  facts 
of  it  resembling  this." 

Sir  William  Scott.—''  From  the  case  of  Pollard  v.  Bell,  it 
appears  clearly,  that  the  French  Court  of  Admiralty  had 
been  guilty  of  great  inattention  in  their  own  edicts ;  but  by 
this  inaccuracy  they  brought  the  facts  out  distinctly  to  the 

ic)  Vide  bis  opinion  in  Pollard  v.  Bell,  8  T.  R.  p.  443,  auU,  p  719. 
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view  of  an  English  Court  of  Common  Law^  and  hereby  enabled 

them  to  give  the  decision  they  had  given." 
Finally  settled       Mr.  J.  Park  here  observes  (a),  "  But  the  point  was  at  that 
ofLords.^t    ^^>7  ^i^c  depending  in  the  tlouse  of  Lords^  upon  an  appeal 
offor^"**"**^  from  Scotland,  in  the  case  of  Lothian  and  another  v.  Hender- 
courts  of  com-    son  and  another  {b\  and  upon  the  second  hearing  of  which, 

petent  jarisdic- 

tkm  to  decide    all  the  Judges  were  summoned.  I  was  one  of  the  counsel,  and, 
priu»?are  ^J  ^^  express  order  of  th^ir  Lordships,  in  order  to  set  this 

conclusive         point  at  rest  for  ever,  we  were  desired  to  ar^ue  at  the  Bar  io 

evidence  m         *  .... 

actions  on  question  of  the  admissibility  in  evidence  of  a  sentence  of  a 

insurance,  on  foreign  Court  of  Admiralty,  in  an  action   upon  a  policy  of 

SiSm'Se^'  insurance,  in  order  to  falsify  a  warranty  of  neutrality.    And 

jurisdicuon  of  after  mature  deliberation,  although  there  was  some  difTerence 

the  Court,  and  ,  ,         . 

in  which  thej    of  opinion  about  some  special  circumstances,  all  the  Judges 
S!^ide  judicU    ^^rc  unanimous  in  declaring,  that  after  the  continued  practice 

"^^y"  which  had  taken  place  from  tlie  earliest  period,  in  which, in 

« 

actions  on  policies  of  insurance,  questions  had  arisen  oa 
warranties,  to  admit  such  sentences  as  evidence,  not  odIy 
as  conclusive  in  rem,  but  also  as  conclusive  of  the  several 
matters  they  purpose  to  decide  directly,  it  was  too  kte  to 
examine  the  practice  of  admitting  them  to  the  extent,  to 
which  they  had  been  received,  supposing  that  practice  might 
have  at  first  appeared  to  have  been  doubtful,  upon  the 
argument,  that,  on  the  authority  of  those  decisions,  men  had 
acted  for  a  long  series  of  years,  and  entered  into  contracts  of 
assurance  in  this  country,  with  a  perfect  knowledge  of  such 
decisions,  and  in  expectation  of  the  questions  arising  out  of 
such  contracts,  to  which  such  decisions  are  applicable,  being 
ruled  by  them.  And  as  to  the  supposed  uncertainty  that 
had  prevailed  in  our  Courts  upon  the  construction  of  foreign 
sentences.  Lord  Alvanley,  Chief  Justice  of  the  Court  of 
Common  Pleas,  said,  the  doctrine  laid  down  in  Kindertley  t. 
Chase,  (c)  appeared  to  him  best  calculated  to  do  away  that 
uncertainty.** 

(a)  Page  753.  (c)  Anit,  pp.  732,  737. 

{h)  3  Bos.  &  Pun.  499. 
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Lord  Ellenboroughy  Chief  Justice  of  the  King's  Bench,  who 
was  necessarily  absent  at  GuUdhall  when  the  House  of  Lords 
decided  the  cause  of  Lothian  v.  Henderson^  but  whose  con- 
currence in  the  judgment  then  pronounced  was  declared  by 
Lord  Eldon  (Lord  Chancellor),  had  soon  after  an  opportunity 
of  declaring  from  the  Bench  of  his  own  Court  what  he  con- 
ceived to  be  the  effect  of  that  decision.  In  delivering  the 
judgment  of  the  Court  in  Bolton  v.  Gladstone  (a\  his  Lord- 
ship said}  ''Since  the  judgment  of  the  House  of  Lords  in 
Lothian  v.  Henderson^  it  may  now  be  assumed  as  the  settled 
doctrine  of  a  Court  of  English  law,  that  all  sentences  of 
foreign  Courts,  of  competent  jurisdiction  to  decide  questions 
of  prize,  are  to  be  received  here  as  conclusive  evidence  in 
actions  upon  policies  of  assurance,  upon  e^iery  subject  imme- 
diately and  properly  within  the  jurisdiction  of  such  foreign 
Courts,  and  upon  which  they  have  professed  to  decide 
judicially.*' 

But  it  was  held  in  the  case  of  Fisher  v.  Ogle  (6),  they  B»»*  ^  ^^"^ 

,  ,    ,  ,  must  Gistioctly 

must  decide  upon  the  point  distinctly,  in  order  to  affect  decide  the 
a  warranty  or  representation  in  a  policy  of  insurance.  That  to^aff^t^a 
they  meant  to  decide  the  point  is  not  to  be  collected  by  ''''^"^yo^ 

•^  .  .  representation 

inference  or  argument,  but  by  specific  aflSrmation.     Lord  inapoUcjand 
EUenborotigh  so  declared  on  the  trial  of  an  action  on  a  policy  collected  by 
of  insurance  on  the  ship  Juno^  represented  as  an  American^  inference. 
at  and  from  London  to  Africa^  during  her  stay  and  trade 
there,  and  from  thence  to  her  port  or  ports  of  discharge  in 
the  West  Indies. 

The  ship  was  captured  by  a  French  privateer,  and  carried 
into  Martinique^  and  there  condemned  in  the  Vice  Admiralty 
Court.  To  falsify  the  representation  of  neutrality,  the  de- 
fendant now  gave  in  evidence  the  sentence  on  condemnation. 
This  stated,  '^  that  it  resulted  evidently  from  the  papers  on 
board  ;  that  the  expedition  of  the  said  ship  Juno,  her  cargo^ 
and  the  operations  of  her  captain  on  the  coast  of  ^rtca,  were 
for  account  of  the  brothers  Geddes,  merchants  of  London, 
viho  had,  to  masque  the  English  property  of  this  outfit,  bor- 

(a)  5  East,  155.  (6)  Sit.  after  IVin.  1808, 1  Camp.  418. 
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rowed  the  American  flag  and  passport  of  the  said  ship  Jmo, 
and  taken  for  their  agent  and  partner  in  this  expedition, 
Captain  Fischer,  furnished  with  a  certificate  of  a  citixen  of 
the  United  States."  The  sentence  afterwards  went  on  to 
declare  as  good  and  valid  prize  the  slave  ship  Juno^  and  to 
confiscate  the  said  ship  and  her  cargo  to  the  profit  of  the 
captors,  without  stating  any  specific  grounds  for  the  con- 
demnation. 

Lord  EUenborough. — "  We  shew  a  sufficient  respect  for 
French  sentences,  if  we  attach  credit  in  our  Courts  to  what 
they  distinctly  say.  It  is  often  painful  to  go  this  length,  con- 
sidering the  piratical  way  in  which  they  proceed.  But  this 
sentence  does  not  say  that  the  ship  was  not  American  ;  and 
it  is  not  to  be  considered  as  evidence  of  what  it  does  not 
specifically  affirm.  I  dare  say  such  sentences  will  be  positire 
enough  in  future,  since  those  who  frame  them  are  disposed 
to  consider  every  thing  as  good  prize  against  all  mankind. 
When  they  do  speak  out,  I  will  give  them  the  same  effect 
here  which  they  receive  in  other  places.  But  there  is 
no  proof  in  the  present  case  that  the  property  was  not 
American,  although  such  an  inference  might  be  drawn  from 
certain  indirect  statements  in  the  sentence  now  presented  to 
us."     Verdict  for  the  plaintiff*. 

In  the  ensuing  Term  a  motion  was  made  for  a  new  trial:  and 
it  was  contended  by  the  counsel  for  the  defendant,  that  it 
necessarily  resulted  from  the  terms  of  the  sentence  of  the 
French  Admiralty  Court,  that  the  ship  Juno  and  her  cargo 
were  not  American,  although  this  was  not  positively  averred 
in  any  part  of  it;  and  that,  according  to  the  principles  of 
former  decisions,  the  sentence  of  a  foreign  Court  of  com- 
petent jurisdiction  must  be  taken  as  conclusive  evidence 
of  the  facts  upon  which  it  evidently  proceeds. 

Lord  EUenborough. — ''I  must  look  at  the  adjudicative 
part  of  the  sentence ;  and  there  I  find  nothing  distincdy 
stated  as  to  the  sliip  or  her  cargo  not  being  American. 
Is  there  any  case  in  which  it  has  been  held  that  Judges  must 
fish  for  a  meaning,  when  a  sentence  of  this  kind  is  produced 
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to  them.  Here  the  foreign  Court  seems  not  to  have  any  set- 
tled opinion  upon  the  subject,  and  not  to  have  known  or 
cared  on  what  grounds  it  proceeded  to  a  condemnation.  It  is 
by  an  overstrained  comity  that  these  sentences  are  received 
as  conclusive  evidence  of  the  facts  which  they  positively 
aver,  and  upon  which  they  specifically  profess  to  be 
founded." 

The  other  Judges  were  of  the  same  opinion,  and  the  rule 
was  refused. 

In  Calvert  v.  Bovill  (a),  which  was  an  action  on  a  policy  Where  a 
of  insurance  on  the  captain's  goods  and  private  adventure*  o^^A^i^ina^ 
warranted  American  property,  on  board  the  ship  Friends^  f  ^Th*  "*^" 
at  and  from  London  to  Virginia ,  a  sentence  of  a  French  tence,from 
Court  of  Admiralty  was  produced,  which  was  to   the  fol-  appeanthatit 
lowing    effect :    " Forasmuch   as    the    true   destination    of  S5bOTpwmd» 
the  ship   was   for  the  English  islands,  having  been  hired  than  being 

,       ,  T  /•  enemy's  pro- 

and   loaded  at  London,  and   that  there  has   been   found  perty,  the  sen- 
on  board  her  eighty  barrels  of  gunpowder;  the  Court  de-  condusive 
clares  the  said   brig  Friends,  together  witli  her  cargo,   a  ■g**"^  the 

good  prize."  neutrality. 

The  Court  of  King's  Bench  held  that  this  sentence  was  not 
conclusive  against  the  warranty  of  neutrality,  the  facts  of  the 
case  and  the  reasons  expressly  given,  leading  to  a  con- 
trary conclusion.  If  the  sentence,  indeed,  had  condemned 
the  goods,  because  they  were  the  property  of  an  enemy,  that 
judgment  would  have  been  conclusive,  but  they  have  given 
other  reasons  for  their  sentence. 

There  is  an  important  case  on  this  subject  decided  so 
late  as  1831:  it  is  the  case  of  Dalgleish  and  others  v. 
Hodgson  (6),  which  was  an  action  on  an  insurance  on  ''goods" 
on  board  the  ship  George,  It  was  decided  in  this  case 
that  the  sentence  of  a  foreign  Court  of  Admiralty  is  not  con- 
clusive as  to  the  ground  of  condemnation,  unless  it  be 
explicitly  stated  what  that  ground  is :  and  it  was  held  in  this 
case  that  this  did  hot  appear  on  a  sentence  which  stated  '*  that 

(a)  7  T.  R.  523.  (b)  7  Bing.  495. 
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the  ship  George  had  sailed  from  Liverpool,  knowing  of  the 
blockade  of  Buenos  Ayres,  by  the  emperor  of  Brazil,  from 
a  short  distance  from  which  port  she  was  taken,  and  for  that 
reason  ought  to  be  considered  as  violating  the  blockade; 
besides  which,  it  was  notorious  that  the  captured  had  en- 
deavoured to  get  goods  into  Btienos  Ayres,  as  was  clear  from 
the  evasive  answers  of  the  captain  ;  that  the  captured  bad 
not  the  plausible  excuse  of  going  first  to  Monte  Video,  and 
thereby  complying  with  the  published  instructions  ;  from  all 
which  and  from  the  documents  stated,  the  ship  was  adjudged 
good  prize."     At  the   trial  a  verdict   was   directed  to  be 
entered  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  a  case  (a).     After  argument,  the  Court  took  time  to 
consider  their  judgment,  which  was  delivered  afterwards  b? 
Tindal,  C.  J.     '*  The  principal  question   in   this   case  is, 
whether  the  sentence  of  condemnation  of  the  brig  George 
and  her  cargo,  in  the  Prize  Court  at  Monte  Video,  dated  tbe 
13th  December,  1826,  is  to  be  received  in  our  Courts  as  con- 
clusive evidence  of  the  fact,  that  the  ship  was  captured  in 
attempting  to  break  the  blockade  of  Buenos  Ayres.     For  if 
that  is  to  be  taken  as  a  fact  conclusively  proved,  then  tbe 
plaintiffs  in  this  action  are  in  no  condition  to  recover. 

The  general  law  upon  this  subject  is  well  known,  that  the 
sentence  of  a  foreign  Court  of  Admiralty  of  competent  juris- 
diction is  binding  upon  all  parties,  and  in  all  countries,  as  to 
the  fact  upon  which  the  condemnation  proceeded,  where  such 
appears  on  the  face  of  the  sentence  free  from  doubt  and 
ambiguity.  But  it  is  at  tbe  same  time  as  well  established, 
that  in  order  to  conclude  the  parties  from  contesting  the 
ground  of  condemnation  in  an  English  Court  of  Law,  such 
ground  must  appear  clearly  upon  the  face  of  the  sentence :  it 
must  not  be  collected  by  inference  only,  or  left  in  uncertaintv 
whether  the  ship  was  condemned  upon  one  ground  which 
would  be  a  just  ground  of  condemnation  by  the  law  of  nations,  or 
on  another  ground  which  would  amount  only  to  a  breach  of 

{a)  Which  see  at  p.  49C  of  the  Report. 
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the  municipal  regulations  of  the  condemning  country.  The 
cases  of  Fisher  y.  Ogle  (a),  and  Calvert  v.  Bovill  (6),  are 
express  authorities  to  this  point,  and  the  sentence  of  con- 
demnation in  the  latter  case  bears  a  strong  resemblance  to 
that  in  the  present.  There  Lord  Kenyan,  C.  J.,  says,  '*  If, 
indeed,  that  Court  had  stated  in  their  sentence  that  they 
condemned  the  goods  because  they  were  British  property,  I 
should  have  considered  myself  bound  by  that  sentence ;  but 
they  have  assigned  other  reasons  for  adjudication :  the  express 
grounds  of  the  sentence  of  the  adjudication  are,  that  the  ship 
was  destined  to  one  of  the  West  Indian  Islands;  that  she 
was  hired  and  loaded  at  London^  and  had  a  certain  quantity 
of  gunpowder  on  board ;  therefore  they  condemned  her  and 
her  cargo  as  a  good  prize." 

Now,  looking  at  the  adjudicatory  part  of  this  sentence, 
which  is  the  important  part  for  the  discovery  of  the  precise 
ground  for  condemnation,  it  is  in  these  terms,  viz.,  **  From  all 
which,  and  from  what  the  documents  state,  I  judge  the  said 
brig  George  and  her  cargo  to  be  good  and  lawful  prize  to 
the  capturers."  The  words  '  from  all  which'  refer  us  back  to 
the  premises,  to  discover  the  grounds  of  the  sentence ;  and  in 
those  premises  we  find  enumerated  three  distinct  statements : 
first,  *'  that  it  plainly  appears  from  all  the  documents  that  the 
brig  sailed  from  Liverpool  knowing  of  the  blockade,  and 
which  the  captured  do  not  even  deny,  nor  that  her  destina- 
tion was  Buenos  Ayres,  at  a  short  distance  from  which  she 
was  taken ;  secondly,  that  for  the  reason  last  given,  she  ought 
to  be  considered  as  violating  the  blockade ;  thirdly,  that  the 
ship  had  not  even  the  plausible  excuse  of  coming  to  Monte 
Video  first,  and  thereby  complying  with  the  published 
instructions.'* 

Now,  upon  referring  to  these  premises,  we  think  we  cannot 
safely  infer  that  the  precise  ground  of  condemnation  was  the 
attempt  to  break  the  blockade.  The  first  statement  refers  to 
the  illegality  of  the  ship's  destination  from  Liverpool  to 

(«)  1  Camp.  417.    Ante,  p.  739.  {h)  7T.  R.  523.   AiUe,  p.  741. 
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Buenos  Ayret^  then  being  under  blockade.     It  is  imponible 
to  say  with  certainty  that  the  sentence  may  not  hare  pro- 
ceeded on  that  ground  in  part,  if  not  altogether;  it  b  more 
than  probable  it  did  so,  for  in  another  part  of  the  preouses 
tlie  Judge  reverts  to  this  statement  in  these  terms,  **  Foras- 
much as,  besides  not  doing  away  the   proof  that  Bwewu 
Ayres  was  the  first  port  the  shipment  was  intended  for,  b 
itself  criminal.*'    But  if  this  was  the  ground  upon  which  the 
sentence  proceeded,  in  the  first  place,  it  is  no  ground  for 
condemnation  by  the  law  of  nations,  unless  there  was  inten- 
tion  to  violate  the  blockade;  and  in  the   next  place,  the 
sentence  leaves  untouched  the  question  of  fact,  whether  the 
blockade  was  broken  or  attempted  to  be  evaded  ?    If  it 
formed  an  ingredient  in  the  Brazilian  Court  of  Admiralty,  no 
one  can  say  how  much  it  weighed  with  them,  or  that  if  the 
ground  of  condemnation  had  been  out  of  the  case,  the  0)iirt 
intended  to  rely  on  the  fact  of  the  blockade  broken  as  their 
ground  of  adjudication.     Again^  in  the  latter  part  of  the 
preamble  to  the  sentence,  the  Judge  refers  to  a  noncompli- 
ance with  published  instructions  as  a  charge  against  the 
master  of  the  ship.     What  these  instructions  are,  does  not 
appear;  whether  some  regulations  ordained  by  their  own 
authority  or  not  is  uncertain.    But  if  thb,  which  b  no  groond 
for  condemnation  by  the  general  law  of  nations  {Meyne  ▼. 
Waller)  (a),  operated  on  the  mind  of  the  foreign  Judge  to 
condemn  the  ship  and  cargo,  there  is  an  end  again  to  the 
conclusive   finding  of  the  fact  that  the  ship  violated  the 
blockade  at  Buenos  Ayres.     Under  a  sentence,  therefore, 
expressed  with  so  much  doubt  and  ambiguity  as  to  the  reil 
ground  on  which  it  proceeded,  we  hold  ourselves  at  liberty  to 
determine  whether,   upon   the  evidence  at  the  trial,  such 
violation  of  the  blockade  did  in  fact  take  place  or  not ;  and 
upon  that  question  we  are  satisfied  on  the  evidence  that  the 
captain  did   not  break,  nor  did  he  intend   to  break,  the 
blockade,  but  that  he  honestly  intended  to  obtain  instructions 

(fl)  Eaat,  22  Geo.  3.  Park  Ins.  730.    Ante,  p.  601. 
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from  tlie  blockading  squadron,  not  having  been  before  warned 
off  by  the  Braxilian  cruisers. 

The  only  remaining  objection  that  has  been  insisted  on 
against  the  plaintiff's  right  to  recover  is,  that  the  voyage  in 
question  was  an  illegal  voyage  in  its  commencement,  because 
the  ship  was  destined  to  a  port  which  was  notified  to  be 
under  blockade.  But  that  this  was  not  an  illegal  voyage 
was  determined  by  the  Court  of  King's  Bench  (a),  upon  a 
voyage  described  in  the  policy  in  the  very  same  terms  as  the 
present,  and  under  circumstances  so  precisely  similar  that  it 
is  unnecessary  for  us  to  say  more  than  that  we  entirely 
concur  with  the  judgment  there  given,  founded  upon  the 
authority  of  Lord  StoweU's  judgment,  in  the  case  of  the 
Shepherdess  (6).     Judgment  for  the  plaintiffs. 

In  the  case  of  Saloucci  v.  Johnson  (c),  which  has  been 
already  referred  to,  one  of  the  main  points  related  to  the 
question  respecting  the  right  of  searching  neutral  vessels, 
wiiich  was  decided  in  the  negative.     But  that  decision  has 
been  overruled  by  the  Court  of  Admiralty  and  by  the  Court  of 
King's  Bench,  in  1799,  in  the  case  of  Garrets  v.  Kensing- 
ion  (d).     It  was  an  action  on  a  policy  on  goods  in  the  ship  The  niMter 
Dispatch,  warranted  Danish  ship  and  property.     The  loss  bWi^Jda*" 
was  alleged  to  be  by  capture.   A  sentence  of  a  British  Court  *^!P  ^'^^  ■ 
of  Admiralty  was  produced,  stating  that  the  said  neutral  ship  sent  with  her 
Dispatch,  with  her  cargo,  being  Danish  property,  had  been  shipofwa/for 
under  the  authority  of  the  law  of  nations  and  of  war,  and   J^h'^T^i.^^f, 
agreeably  to  existing  treaties,  stopped  and  detained  by  the  » hre*ch  of  the 

8hip*8  neutn- 

commander  of  one  of  his  Majesty's  ships,  and  by  him  sent  Htj,  and 

towards  the  port  of  Mole  S.  Nicholas,  for  the  purpose  of  ^ewnby*ie 

being  legally  examined,  under  the  command  of  Barrett,  a  Q^^^f^^^ 

midshipman,  and  two  seamen;  and  that  on  the  near  approach  Admiralt;r 

to  the  port,  the  master,  supercargo,  and  crew  of  the  said  ship  her  on  that 

grouiid. 

(a)  Nay  lor  r.  Taylor,  9  B.  &  C.      v.  Wise,  9  B.  &  C.  712,  ante,  p. 
718.    Ante,  p.  317.  315,  where  this  subject  relating  to 

(b)  5  Rob.  Ad.  Rep.  262 :  ante,      the  blockade  is  fully  treated  of. 

p.  315.    See  also  the  cases  of  the  (c)  B.  R.  Hil.  25  Geo.  3,  Park 

Neptunus,  2  Rob.  110 ;  and  of  the  Ids.  757>  ante,  pp.  307»  707. 

Adelaide,  2  Rob.  112,  (n),  ante,  p.  {d)  8  T.  R.  230. 
315.     And  see  the  case  of  Harratt 
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had,  in  direct  violation  and  breach  of  their  neutrality  as 
Danish  subjects,  and  contrary  to  the  law  of  nations  and  the 
faith  of  treaties,  forcibly  rescued  and  taken  and  kept  posses- 
sion thereof  till  again  captured  by  a  French  privateer,  and 
she  was  again  captured  by  one  of  his  Majesty's  ships ;  and 
the  said  neutral  ship  and  cargo  were»  therefore,  adjudged 
good  prize. 

The  Court  was  of  opinion  that  the  sentence  of  the  Court  of 
Admiralty  was  conclusive  that  this  vessel  bad  so  conducted 
herself  as  to  forfeit  her  neutrality,  by  acting  in  violaUoo  of 
that  neutrality,  and  contrary  to  the  law  of  nations  and  faith 
of  treaties.  That  as  to  the  question  concerning  the  right  of 
searching  neutrals,  it  was  said  by  the  Court  that  before  the 
late  armed  neutrality,  it  was  considered  in  this  country,  and 
so  decided  in  many  cases,  that  the  right  of  searching  neutrals 
was  part  of  the  law  of  nations ;  and  that  such  right  was  sup- 
posed to  be  founded  on  reason.  Judgment  was  given  for  the 
defendant. 

The  Court,  however,  in  the  above  case,  said,  they  did  not 
mean  to  overturn  the  case  of  Saloucci  v.  Johnson,  for  in  that 
case  the  Court  of  Admiralty  had  not  adjudged,  as  in  the 
Opinions  of  present  case,  that  the  ship  had  forfeited  her  neutrality.  But 
on  the  subject,  the  general  point  there  mentioned,  that  a  neutral  ship  need 
not  submit  to  be  searched,  cannot  be  supported  ;  for  it  is  laid 
down  in  Vaitel{a)  that  this  right  clearly  exists,  without  which 
the  commerce  of  contraband  goods  could  not  be  prevented. 

Bynkershoek  also  mentions,  as  a  thing  undisputed,  the 
right  of  stopping  a  neutral  vessel,  in  order  that  it  may  appear, 
not  from  the  flag,  which  may  be  fraudulently  assumed,  but 
from  the  ship's  papers,  whether  the  vessel  be  really  neu- 
tral (6). 

Valin  says,  that  the  refusal  to  shorten  sail  and  submit  to 
be  searched,  on  the  part  of  a  merchant  vessel,  when  sum- 
moned by  a  man-of-war,  renders  the  vessel  liable  to  con- 
fiscation (c). 

(a)  Vattal,  b.  3,  c.  7,  s.  U4.  (c)  Ordonn.  de  la  Mar.  lib.  ia 

(6)  Quaes.  Jur.  Pub.  lib.   1,  c-      tit.  ix.  art.  xii. 
ziv. 
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And  De  Martens  says  that  a  merchant  vessel  must  submit 
to  visitation  from  a  commissioned  vessel  in  time  of  war,  under 
penalty  of  confiscation  (a). 

Besides  which,  in  a  late  case  in  the  Court  of  Admiralty  (6),  The  "ght  of 

visiUiiff  and 

Sir  William  Scott  thus  states  the  law: — ''  That  the  right  of  sean^ogmer- 
visiting  and  searching  merchant  ships  upon  the  high  seas,  „_„  the^igfa 
whatever  be  the  ships,  whatever  be  the  cargoes,  whatever  be  ?®"  "  "*.^, 
the   destinations,  is  an  incontestible  right  of  the  lawfully  right  of  the 
commissioned  cruizers  of  a  belligerent  nation ;  because,  till  missioned 
they  are  visited  and  searched,  it  does  not  appear  what  the  bl^i^^t* 
ship,  or  the  cargoes,  or  the  destinations  are;  and  it  is  for  this  i^ioi^* 
purpose  of  ascertaining  those  points,  that  the  necessity  of 
this  right  of  visitation  and  search  exists.     This  right  is  so 
clear  in  principle,  that  no  man  can  deny  it  who  admits  the 
legality  of  maritime  capture ;  because,  if  you  are  not  at  liberty 
to  ascertain  by  sufficient  inquiry  whether  there  is  property 
that  can  legally  be  captured,  it  is  impossible  to  capture. 
Cven  those  who  contend  for  the  inadmissible  rule,  that  free 
ships  make  free  goods,  must  admit  the  exercise  of  this  right, 
at  least,  for  the  purpose  of  ascertaining  whether  the  ships  are 
free  ships  or  not.     The  right  is  equally  clear  in  practice,  for 
the  practice  is  uniform  and  universal  upon  the  subject.    The 
many  European  treaties  which  refer  to  this  right,  refer  to  it 
as  pre-existing,  and  merely  regulate  the  exercise  of  it.     All 
writers  upon  the  law  of  nations  unanimously  acknowledge  it, 
without  the  exception  even  of  Hubner  himself,  the  great  cham- 
pion of  neutral  privileges.   In  short,  no  man  in  the  least  degree 
conversant  in  subjects  of  this  kind  has  ever,  that  I  know  of, 
breathed  a  doubt  upon  it.     The  right  must,  unquestionably, 
be  exercised  with  as  little  of  personal  harshness  and  of  vexation 

(a)  Precis,  liv.  viii.  c.  vii.  §  321.  right  to  searcli  ships  of  war  in  the 

And  see  this  subject  treated  of  at  year   1806,  in  the  Commentaries 

length  and  a  reference  made  to  the  on  the  Law  of  Nations,  by  Mr. 

treaties  between  Great  Britain  and  Manning.  Chap.  XL 
other  states  during  the  war,  and         (6)  The  Maria,  Paulsen,  Master, 

also  to  the  collision  which  took  decided  the  llth  June,  1799.     1 

place  between   this   country  and  Rob.  A.  R.  365. 
America,  as  to  the  qilbstion  of  the 
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Confiscation  of 
the  property  b 
the  penalty  of 
a  resistance  to 
visitation  and 
search. 

The  same  law 
prevails  in 
America. 


CouoUto  del 
Mare. 


in  the  mode  as  possible  ;  but,  soften  it  as  much  as  yea  can 
it  is  still  a  right  of  force,  though  of  lawful  force,  something 
in  the  nature  of  civil  process,  where  force  is  employed,  but  a 
lawful  force,  which  cannot  lawfully  be  resisted."  In  another 
place  this  very  learned  person  adds«  '^  The  penalty  for  the 
violent  contravention  of  this  right  is  the  confiscation  of  the 
property  so  withheld  from  visitation  and  search." 

And  the  same  law  prevails  in  America  :  Kent^  io  hii 
Commentaries,  says : — '*  The  duty  of  self-preservation  gifcs 
to  belligerent  nations  this  right.  The  doctrine  of  the  EngUA 
Admiralty  on  the  right  of  visitation  and  search,  and  of  the 
limitation  of  the  right,  has  been  recognised  in  its  fullest  extent 
by  the  Courts  of  Justice  in  this  country**  (a). 

The  provisions  of  the  celebrated  Consolaio  del  Mare,  on 
the  subject  of  prize  law,  deserve  to  be  noticed  in  this  place. 
The  great  antiquity  of  that  body  of  maritime  laws,  combined 
with  its  still  existing  authority,  renders  it  well  worth;  of 
attention :  and  that  part  which  relates  to  the  subject  of  priie 
law  has  a  particular  claim  on  our  notice^  as  the  equitable 
regulations  applying  to  it  have  been  acknowledged  and 
recognised  for  many  centuries  by  all  the  maritime  states  of 
Europe,  and  are,  with  some  relaxation  of  their  severity,  sdU 
agreeable  to  the  maritime  code  and  the  law  of  nations  of  that 
continent.  In  the  part  in  question  it  is  said, — ''  If  an  armed 
ship  or  cruiser  meet  with  a  merchant  vessel  belonging  to  an 
enemy,  and  carrying  a  cargo  the  property  of  an  enemy, 
common  sense  will  suflSciently  point  out  what  is  to  be  done; 
it  is, -therefore,  unnecessary  to  lay  down  any  rules  for  sach 
a  case"  (6). 

''  If  the  captured  vessel  is  neutral  property,  and  the  cargo 
the  property  of  enemies,  the  captor  may  compel  the  merchant 
vessel  to  carry  the  enemy's  cargo  to  a  place  of  safety,  where 
the  prize  may  be^^ecure  from  all  danger  of  recapture,  paying 
the  vessel  the  whole  freight  which  she  would  have  earned  at 
her  delivering  port;  and  this  freight  shall  be  ascertained  from 


fi 


(a)  1  Rob.  A.  R.  153,  154,  155. 


(6)  Chap,  cclxxiii.  s.  1. 
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the  ship's  papers  ;  or,  in  default  of  necessary  documents, 
the  oath  of  the  master  shall  be  received  as  to  the  amount  of 
freight"  (a). 

''  Moreover,  if  the  captor  is  in  a  place  of  safety  where  he 
may  be  secure  of  his  prize,  yet  is  desirous  to  have  the  cargo 
carried  to  some  other  port,  the  neutral  vessel  is  bound  to 
carry  it  thither;  but  for  this  service  there  ought  to  be  a 
compensation  agreed  upon  between  them,  or,  in  default  of 
any  special  agreement,  the  merchant  vessel  shall  receive  for 
that  service  the  ordinary  freight  that  any  other  vessel  would 
have  earned  for  such  a  voyage,  or  even  more ;  and  this  is  to 
be  understood  of  a  ship  that  has  arrived  in  the  place  where 
the  captor  has  secured  his  prize,  that  is  to  say,  in  the  port 
of  a  friend,  and  going  on  an  ulterior  voyage  to  that  port  to 
which  the  captor  wishes  her  to  carry  the  cargo  which  he  has 
taken"  (6). 

''  If  it  shall  happen  that  the  master  of  the  captured  vessel, 
or  any  of  the  crew,  shall  claim  any  part  of  the  cargo  as  their 
own,  they  ought  not  to  be  believed  on  their  simple  word ; 
but  the  ship's  papers  and  invoices  shall  be  inspected ;  and  in 
default  of  such  papers,  the  master  and  his  mariners  shall  be 
put  on  their  oaths ;  and,  if  on  their  oaths,  they  claim  the 
property  as  their  own,  the  captor  shall  restore  it  to  them, 
regard  being  paid  at  the  same  time  to  the  credit  of  those  who 
swear  and  make  the  claim."  (e) 

"  If  the  master  of  the  captured  vessel  shall  refuse  to  carry 
the  cargo,  being  enemy's  property,  to  some  such  place  of 
safety,  at  the  command  of  the  captor,  the  captor  may  sink 
the  vessel  if  he  thinks  fit,  without  control  from  any  power  or 
authority  whatever,  taking  care  to  preserve  the  lives  of  those 
who  are  in  her.  This  must  be  understood,  however,  of  a  case 
where  the  whole  cargo,  or  at  least  the  greater  part,  is  enemy's 
property."  (d) 

"  If  the  ship  should  belong  to  the  enemy,  the  cargo  being 


(a)  Sect.  8.  2  (c)  Sect  4. 

C6)  Sect.  3.  (rf)  Sect.  6. 
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either  in  the  whole  or  in  part,  neutral  property ;  some  ro- 
sonable  agreement  should  be  entered  into  on  account  of  tbe 
ship,  now  become  lawful  prize,  between  the  captor  and  the 
merchant  owning  the  cargo.'*(a) 

**  If  the  merchants  refuse  to  enter  into  such  an  agreemeot, 
the  captor  may  send  the  vessel  home  to  the  country  whoM 
commission  he  bears ;  and,  in  that  case^  the  merchants  shaD 
pay  the  freight  which  they  were  to  have  paid  at  the  deliTeniig 
port:  and  if  any  damage  b  occasioned  by  this  proceeding, 
the  captor  is  not  bound  to  make  compensation,  because  the 
merchant  had  refused  to  treat  respecting  the  ship  after  it  bad 
become  lawful  prize;  and  for  this  reason  also,  that  the  ship 
is  frequently  of  more  value  than  the  cargo  she  carries,  {b) 

"  If,  on  the  other  hand,  the  merchants  are  willing  to  a 
reasonable  agreement,  and  the  captor,  from  arrogance,  or 
other  wrong  motives,  refuses  to  agree,  and  forcibly  seods 
the  cargo  away,  the  merchants  are  not  bound  to  pay  the 
whole,  nor  any  part  of  the  freight ;  and  besides  the  captor 
shall  make  compensation  for  any  damage  he  may  occmxsa  to 
them."  (c) 

'*  If  the  capture  should  be  made  in  a  place  where  the 
merchants  have  it  not  in  their  power  to  make  good  tbdr 
agreement,  but  are,  nevertheless,  men  of  repute  and  worthy 
to  be  trusted,  the  captor  shall  not  send  away  the  vessel  with- 
out being  liable  for  damage ;  but  if  the  merchants  are  not  men 
of  known  credit,  and  cannot  make  good  their  stipulated  pay- 
ment, he  may  then  act  as  above  directed.**  {d) 


SECTION  IV. 

OF   RETURN    OF    PREMIUM. 

Having  in  the  three  preceding  Sections  treated  of  the 
several   causes   which   we  recollect  rendered    the  contract 

(a)  Sect.  6.  (c)  Sect.  8. 

(6)  Sect  7.  id)  Sect.  9. 
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between  the  assured  and  the  underwriter  in  some  instances 
void  at  the  commencement  of  the  voy  age,  and  in  others  where 
the  contract  was  voided  by  some  act  of  the  assured  as  a 
breach  or  non-compliance  with  some  warranties,  we  come  now 
to  consider  an  important  branch  of  the  subject  of  marine 
insurances,  namely  the  question  in  what  cases  by  the  law  of 
this  country  there  shall  be  a  return  of  premium  made  by  the 
underwriters  to  the  assured  ? 

I  may,  before  entering  on  this  subject,  refer  the  reader 
back  to  Section  1,  of  the  Second  Part  of  this  Treatise  (a)  where 
the  subject  of  the  return  of  premium  in  the  case  of  fraud,  in 
tlie  Courts  of  this  country,  as  well  as  by  some  foreign  ordi- 
nances was  fully  discussed.  Dismissing,  therefore  that  part 
of  the  subject,  I  shall  begin  to  mention  in  what  other  cases  it 
is  settled  that  there  is  to  be  a  return  of  premium. 

1.  The  first  rule  which  is  to  be  mentioned  is  that  where  the  Where  the 
property  has  been  insured  to  a  larger  amount  than  the  real  ^u^  ^^  \^  ]e,g 
value,  the  underwriter  shall  return  the  overplus  premium,  or  *^"  ^^^.^^ 
if  it  happen  that  goods  are  insured  to  come  in  certain  ships  sured,  there 
from  abroad,  but  are  not  in  fact  shipped,  the  premium  shall  return  of  the 
be  returned.     And  this  principle  which  is  founded  in  reason  ™2iuin. 
and  good  sense  is  exercised  in  all  countries  where  insurances 
are  known  and  is  said  to  be  coeval  with  the  contract  itself  (6), 
Magens  writes  that,  **  if  the  ship  be  arrived  after  the  policy  is 
made,  and  the  underwriter  is  acquainted  with  the  arrival, 
though  the  assured  is  not,  the  latter  will  be  entitled  to  have 
his  premium  restored  on  the  ground  of  fraud.     But  if  both 
parties  are  ignorant  of  the  arrival,  and  the  policy  is  'Most  or 
not  lost,*'  I  think  in  that  case  the  underwriter  should  retain ; 
because  under  such  a  policy,  if  the  ship  had  been  lost  at  the 
time  of  subscribing,  he  would  have  been  liable  to  pay  the 
amount  of  his  subscription,  (c) 

Accordingly  in  the  case  of  Martin  v.  Sitwett{d),  which  was  Where  a  policy 
an  action  of  indebitatus  assumpsit,  brought  by  the  plaintiff  ^^^^^^l^^ted 

(a)  Page  625.  (c)  1  Mag.  90.    See  the  case  of 

(6)  Locccniufi  de  Jure  Marit.  1.  2,      Mead  v,  Davison,  ante,  p.  11. 
c.  5,  8.  8.    See  Park  Ins.  766.  {d)  1  Show*  156. 
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on  behalf  of  for  5/.  received  by  the  defendant  to  the  plaintiflTs  use,  where 
wTM^tfaiS^  the  general  issue  was  pleaded,  it  appeared  in  evidence,  thai 
a  premium        qh^  Barkdale  bad  made  a  policy  of  insurance  upon  accoant 

paid  ;  and  the  \ 

policj  was  void  for  5/.  premium  in  the  plaintiff's  name^  and  that  he  had  pud 

foodi  were  the  said  premium  to  the  defendant,  and  that  Barkdale  had  do 

HeTd^thaUhe  g^^*  then  on  board,  and  so  the  policy  was  void.    To  thii 

plaintiff  might  action  two  objections  were  taken:   1st,  That  it  should  hate 

recover  from 

the  under-*  been  brought  in  Barkdale's  name^  which  was  overruled 
piremiam\s  ^ndly,  That  this  ought  to  have  been  a  special  action  oo  the 
money  had  and  custom  of  merchants.     Lord  Chief  Justice  Holi  cited  a  case 

recciTed  to  his 

of  money  deposited  upon  a  wager  concerning  a  race,  that  the 
party  winning  might  bring  an  action  of  indebiiiUus  assumpdt 
for  money  received  to  bis  use,  for  now  by  the  subsequcDt 
matter  it  is  become  as  such*  And  as  to  the  case  in  questioot 
the  money  is  not  only  to  be  returned  by  the  custom,  bat  the 
policy  is  made  originally  void,  the  party  for  whose  use  it  wu 
made  having  no  goods  on  board ;  so  that  by  this  discofenr 
the  money  was  received  without  any  reason,  occasion,  or 
consideration,  and  consequently  it  was  received  originallj  to 
the  plaintiff's  use.  And  so  judgment  was"  given  for  the 
plaintiff. 

The  parties  themselves  frequently  insert  clauses  stating, 
that  upon  the  happening  of  a  certain  event,  there  shaU  bea 
return  of  part  of  the  premium,  as  in  the  case  of  Wedderlmrn 
and  others  v.  BeU{a)f  which  was  an  insurance  on  goods  oo 
board  the  Minorca  at  and  from  Jamaica  to  London^  at  a 
premium  of  ten  guineas  per  cent.,  to  return  5/.  per  cent  if 
the  ship  sailed  from  the  place  of  rendezvous  with  convoy  for 
the  voyage,  and  arrived.  So  in  the  case  of  Simond  t. 
BoydeU  (6). 

This  action  was  brought  against  an  underwriter  for  a 
return  of  premium.  The  material  part  of  the  policy  was  in 
these  words :  '*  At  and  from  any  port  or  ports  in  Grenada  to 
London^  on  any  ship  or  ships  that  shall  sail  on  or  between 
the  1st  of  May  and  the  1st  of  August^  1778,  at  18  guineas 

(a)  1  Camp.  I.  (6)  1  Doug.  26s. 
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per  cent.,  to  return  8/.  per  cent,  if  she  sails  from  any  of  the  Goods  »fe 

J         •         ty  insured  from 

West  India  Islands  with  convoy  for  the  voyage,  and  arrives.    Grenada  to 
At  the  bottom  there  was  a  written  declaration  that  the  policy  {^'^"^^  ^^ 
was  on  sugars  (the  muscovado  valued  at  20/.  per  hogshead)  cent  V^^^'J®^ 
for  account  of  L.  Q.,  being  on  the  first  sugars  which  shall  be  cent  if  the 
shipped  for  that  account*    The  ship  The  Hankey  sailed  with  J^^^tnd 
convoy  within  the  time  limited,  having  on  board  fifty-one  JJI'^^ledwith 
hogsheads  of  muscovado  sugar,  belonging  to  L.  Q.     She  convoy  which 
arrived  safe  in  the  Downs^  where  the  convoy  left  her ;  convoy  usaai,  at  the 
never  coming  further,  and  indeed  seldom  beyond  Portsmouth,  ^hich**! 
After  she  had  parted  with  the  convoy,  she  struck  on  a  bank  average  low 

*^  "^  occurred. 

called  the  Pan  Sand,  at  Margate,  and  eleven  of  the  fifty-one  Held,  that  the 
casks  of  sugar  were  washed  overboard,  and  the  rest  damaged,  lu^  ^o  return 
The  ship  was  afterwards  got  off  the  bank,  and  proceeded  up  ^j^^e^ii^"of 
the  river,  arrived  safe  in  the  port  of  London,  and  was  reported  the  goods  in 

_^  the  policy  uot- 

at  the  Custom-house.  The  sugars  saved  were  taken  out  at  withstanding 
Margate,  and,  after  undergoing  a  sort  of  cure,  by  a  person  ™*^®"fi^ 
sent  from  town  for  that  purpose,  they  were  carried  to  London 
in  other  vessels;  and  the  forty  hogsheads  being  sold,  pro- 
duced 340/.  instead  of  800/.,  which  was  their  valuation  in  the 
policy.  The  defendant  had  paid  into  Court  the  value  of  the 
sugars  lost,  and  a  return  of  eight  per  cent,  on  SiOL  The 
plaintiffs  insisted  that  they  were  entitled  to  have  8/.  per  cent, 
also  returned  on  the  valued  price  of  the  eleven  hogsheads  of 
sugar  which  were  lost,  and  on  the  difference  between  what 
the  remaining  forty  hogsheads  produced,  and  their  valued 
price.  At  the  trial  before  Lord  Mansfield,  the  plaintiffs  had 
a  verdict  to  the  full  amount  of  their  demand.  The  chief 
question  upon  the  motion  for  a  new  trial  was,  to  what  the 
word  "  arrives"  was  intended  to  apply? 

Lord  Mansfield. — **  The  ancient  form  of  a  policy  of  insur- 
ance, which  is  still  retained,  is,  in  itself,  very  inaccurate ;  but 
length  of  time,  and  a  variety  of  discussions  and  decisions, 
have  reduced  it  to  certainty.  It  is  amazing,  when  additional 
clauses  arc  introduced,  that  the  merchants  do  not  take  some 
advice  in  framing  them,  or  bestow  more  consideration  upon 
them   themselves.     I  do  not  recollect  an   addition  made, 

CO  c 
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which  has  not  created  doubts  on  the   construction  of  it 
Here  a  word  or  two  more  would  have  rendered  the  wbok 
perfectly  clear.     However,  I  have  no  doubt  how  we  must 
construe  this  policy.     Dangers  of  the  sea  are  the  same  in 
time  of  peace  and  of  war;  but  war  introduces  hazards  of 
another  sort,  depending  on  a  variety  of  circumstancesi  some 
known,  others  not,  for  which  an  additional  premium  most  be 
paid.    Those  hazards  are  diminished  by  the  protectbn  of 
convoy,  and  if  the  insured  will  warrant  a  departure  with  con- 
voy, there  b  a  diminution  of  the  additional  premium.    If  the 
insured  will  not  warrant  a  departure  with  convoy,  he  pays 
the  fiill  premium,  and  in  that  case  the  underwriter  says,  *  If 
it  turn  out  fhat  the  ship  departs  with  convoy,  I  will  retan 
part  of  the  premium.'     But  a  ship  may  sail  with  convoy,  wad 
be  separated  from  it  by  a  storm,  or  other  accident,  in  a  dtj 
or  two,  and  lose  its  protection.    On  a  warranty  to  sail  with 
convoy,  that  would  not  be  a  breach  of  the  condition ;  but  to 
guard  against  that  risk,  the  insured  adds,  in  policies  of  the 
present  sort,  '  the  ship  must  not  only  sail  with  convoy,  bot 
she  must  arrive  to  entitie  me  to  the  return.      The  wordi 
'and  arrives'  do  not  mean  that  the  ship  shall  arrive  in  the 
company  of  the  convoy,  but  only  that  she  herself  shall  arrive. 
If  she  does,  that  shews  either  that  she  had  convoy  the  wbole 
way,  or  did  not  want  it.     But,  in  the  stipulation  for  the 
return  of  premium,  no  regard  b  had  by  the  parties  to  tbe 
condition  of  the  goods  on  the  arrival  of  the  ship.     The  con- 
struction contended  for  by  the  defendant,  is  adding  a  com- 
ment longer  than  the  text.    If  it  had  been  meant  that  no 
return  should  be  made,  unless  all  the  goods  arrived  safe,  tbej 
would  have  said,  '  if  the  ship  arrive  with  all  the  goods,'  or 
'  safely  with  all  tbe  goods.'    The  total  or  average  loss  of  tbe 
goods  was  the  subject  of  the  indemnity,  and  must  be  paid  for 
by  the  underwriter.    But  as  to  the  return  of  the  additional 
premium,  whether  the  goods  arrive  safe  or  not,  makes  no 
part  of  the  question.   The  single  principle  which  must  goreni 
is,  that  in  the  events  which  have  happened,  the  war  risk  has 
been  rated  too  high." 
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The  rule  for  a  new  trial  was  accordingly  discharged. 

So  also  in  a  later  case  of  Aguilar  and  others  v.  Rodgers  (a).  On  «  policy  <m 
where,  in  a  policy  on  freight,  this  clause  was  found,  *'  to  ^^^  ^q  per 
return   10/.  per  cent,  if  the  ship  sailed  with  convoy  and  J^^'^^i^^jj 
arrived ;"  it  was  contended  at  the  Bar,  that  although  the  oonvoy  and 
ship  sailed  with  convoy,  and  although  she  arrived  at  her  port  ship  sailed  with 
of  destination,  yet  as  she  had  been  captured  and  recaptured  ^^^^d 
during  the  voyatge,  and  had  paid  salvage  to  the  recaptors,  the  Sf*Pj™*i    • 
plaintiffs  (the  assured)  were  not  entitled  to  a  return  of  pre-  are  entitled  to 
mium  within  the  true  construction  of  the  above  clause.  nkm  diongh  * 

Lord  Kenyon  delivered  the  unanimous  opinion  of  the  the  nnder- 

•^  •  wnten  were 

Court :  "  1  agree  with  the  counsel  for  the  defendant,  that  obliged  to  pay 

every  arrival  of  the  ship  at  her  port  of  destination  would  not 

be  an  arrival  within  the  fair  construction  of  this  memorandum ;    , 

such,  for  instance,  as  an  arrival  in  the  possession  of  an  enemy 

at  a  neutral  port,  or  an  arrival  at  her  port  in  England  as  the 

property  of  other  persons  after  a  capture.     But  in  order  to 

satisfy  the  meaning  of  the  memorandum,  it  should  be  an 

arrival  at  her  destined  port  in  the  course  of  her  voyage.    It 

is  now  too  late  to  controvert  the  authority  of  Hamilton  v« 

Mendezj  even  if  we  were  disposed  to  do  so,  which  I  am  not, 

where  it  was  holden  that  though  the  assured  may  abandon, 

on  hearing  of  a  capture,  yet  if  they  do  not  abandon,  and  the 

ship  be  afterwards  recaptured,  it  must  be  considered  as  if  she 

had  never  been  out  of  the  possession  of  the  owners.     It 

is  eighteen  years  since  the  case  of  Simond  v.  BoydeU  was 

decided;  that  case  must  be  well  known  in  the  commercial 

world ;  and  if  the  parties  in  this  case  had  intended  to  make 

an  agreement  different  from  that  which  the  words  used  in 

this  memorandum  import,  they  would  have    added  after 

arrived,  'safely  from  the  enemy,'  or  some  words  to  that 

effect.    But  the  words  here  used  are  not  equivocal,  and  we 

ought  not  to  depart  from  them :  it  would  be  attended  with 

great  mischief  and  inconvenience,  if  in  construing  contracts 

of  this  kmd  we  were  not  to  decide  according  to  the  words 

(ci)  7  T.  R.  421. 
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used  by  the  contracting  parties.  Suppose  this  question  had 
arisen  on  a  contract  under  seal,  and  an  action  of  covenant 
had  been  brought,  assigning  as  a  breach  the  non-arriTal  of 
the  ship  at  the  port  of  London^  the  answer  that  in  fact  die 
ship  did  arrive  there  in  the  course  of  her  voyage  would  have 
been  decisive.  And  if  so,  this  memorandum  must  receive  the 
same  construction  in  this  action.  On  the  grammatical  con- 
struction of  the  words,  which  is  the  safest  rule  to  go  by,  I  am 
of  opinion  that  the  verdict  obtained  by  the  plaintiff  ought  not 
to  be  set  aside.*' 

In  a  case  in  the  Common  Pleas,  of  Audley  v.  Duff  {a\ 
there  was  the  following  clause  for  a  return  of  premium  in  a 
policy  '^  at  and  from  Opqrio  to  Lynn,  with  liberty  to  touch 
at  any  ports  on  the  coast  of  Portugal  to  join  convoy,  parti- 
cularly at  Lisbon,  to  return  61.  per  cent,  if  she  sail  with 
convoy  from  the  coast  of  Portugal  and  arriye.**     The  ship 
sailed  from  Oporto  under  the  protection  of  a  sloop  and  cutter 
appointed  to  protect  the  trade  of  that  place  to  Lisbon,  from 
whence  it  was  to  sail  under  a  larger  convoy  to  England,    In 
the  way  to  Lisbon,  the  fleet  was  dispersed,  and  this  ship  ran 
for  England  and  arrived.     It  was  contended  that  this  ship 
had  not  sailed  from  the  coast  of  Portugal  with  convoy.     But 
the  Court  held,  that  having  sailed  from  Oporto,  with  a  con- 
voy duly  appointed,  and  with  a  bond  fide  intention  to  proceed 
to  England,  though  by  desire  of  the  admiral,  Lislnm  was  to 
be  taken  in  the  way,  the  condition,  on  which  the  return  of 
premium  was  to  be  made,  had  been  performed. 
Where  several       If*  therefore,  an  insurance  be  bond  fide  effected  by  several 
effch^^ud      policies  and  the  interest  turned  out  to  be  less  than  the 
the  interest       amount  insured  by  the  whole,  there  must  be  a  return  of 

turns  out  lest 

than  the  premium  upon  all  the  policies,  and  the  underwriters  must 

in^ whole,     refund  rateably  according  to  their  respective  subscriptioDS. 
^^rlteST*  ^    "^^'^  "  "®*  ^^^  '"'®  ^^  '^^  ^"  France,  and  in  nuuay  other 

(a)  2  Bos.  &  PalL  111.  Sowhere  r.  UoUingwoith,  2 Bo«.  &  Poll  111, 
the  words  were,  "  If  she  depart  in  the  note.  See  KeUner  v.  Li 
from  Portugal  and  arrive."  Everard      Meaurier,  4  East.  396. 
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countries^  for  there  they  look  to  the  priority  of  the  dates  of  return  of  pre. 
the  subscriptions ;  but  if  several  policies  have  the  same  date  the^TOHciei. 
they  make  one  policy.  '^^^.  ™^®,  , 

,  ,       »pp»C8  onljr  to 

It  is,  however,  to  be  observed  that  the  above  rule  applies  the  case  of 
only  to  the  case  of  several  policies  effected  before  the  com-  ed  before  the 
mencement  of  the  risk,  for  where  an  insurance  has  been  ^e^of  ibe 
effected  by  one  or  more  policies,  and  the  risk  has  com-  '''*^* 
menced,  and  subsequent  policies  are  afterwards  signed,  if  a 
loss  were  to  happen  between  the  signing  of  the  first  and 
subsequent  policies,  the  underwriters  on  the  first  would  be 
liable  in  proportion  to  their  subscriptions  to  the  extent  of 
the  whole  sum  insured ;  and  therefore  the  risk  having  been 
incurred  by  them,  no  claim  ought  to  be  made  for  a  return  of 
premium.  And,  therefore,  the  Court  of  Exchequer  in  a  very 
recent  case  of  Fiik  v.  Masterman  (a),  decided  that  where  an 
insurance  was  effected  on  the  12th  Aprils  on  a  cargo  of 
cotton,  then  at  sea,  by  five  several  policies,  at  the  rate  of 
fifty  guineas  per  cent. ;  and  on  the  13th  Aprils  news  of  the 
vessel's  safety  having  arrived,  a  further  insurance  was  bon& 
fide  effected  by  six  different  policies,  at  ten  and  five  guineas 
per  cent.;  and  the  latter  insurance,  added  to  the  former, 
exceeded  in  amount  the  value  of  the  subject-matter  insured, 
but  the  former,  of  itself,  did  not :  the  assured  were  entitled 
to  a  return  of  premium  on  the  amount  of  the  over  insurance, 
to  which  the  underwriters  who  subscribed  the  policies  of  the 
ISth  April  were  to  contribute  rateably  in  proportion  to  the 
sums  subscribed  by  them  respectively,  the  amount  of  the 
over  insurance  having  first  been  ascertained  by  taking  into 
account  all  the  policies :  but  that  no  return  of  premium  was 
to  be  made  with  respect  to  those  policies  which  had  been 
subscribed  on  the  12th. 

Lord  Mansfield,  in  the  case  of  Tyrie  v.  Fletcher  (6),  which   i..  Where  the 
had  been  tried  before  his  Lordship  at  Guildhall,  and  now  been  run, 
came  to  be  argued  in  the  Court  of  King's  Bench,  Michaelmas  Jh^f^u^tl'of  ^ 
Term,  1777,  laid  down  the  law  respecting  the  return  of  pre-  the  pleasure, 

or  the  will  of 

mium  in  two  kinds  of  cases.     Fir&t,  where  the  risk  had  not  the  assured,  or 

(a)  8  M.  &  W.  165.  (6)  Cowp.  666. 
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to  my  otber      been  ruti  at  all ;  secondly,  where  the  risk  has  once  commenced. 
Sim  ihall'^^  Lord  Mansfield  said, — "  It  was  very  proper  to  save  this  case 
be  returned,      f^^  |jjg  opinion  of  the  Court ;  because,  in  all  mercantile  tran»- 
actionsi  certainty  is  of  much  more  consequence  than  which 
way  the  point  is  decided  :  and  more  especially  so  in  the  case 
of  policies  of  insurance ;  because,  if  the  parties  do  not  choose 
to  contract  according  to  the  established  rule,  they  are  at 
liberty  between  themselves  to  vary  it.     This  case  is  stripped 
of  every  authority.     There  is  no  case  or  practice  in  point, 
and,  therefore,  we  must  argue  from  the  general  principles 
applicable  to  all  policies  of  insurance.     And,  I  take  it,  there 
are  two  general  rules  established  applicable  to  this  questioD. 
The  first  is,  that  where  the  risk  has  not  been  run,  whether 
owing  to  the  fault,  pleasure,  or  will  of  the  assured,  or  to  any 
other  cause,  the  premium  shall  be  returned ;  because  a  polic; 
is  a  contract  of  indemnity.     The  underwriter  receives  a  pre- 
mium for  running  the  risk  of  indemnifying  the  assured,  and, 
whatever  cause  it  be  owing  to,  if  he  does  not  run  the  risk, 
the  consideration  for  which  the  premium  or  money  was  put 
into  his  hands  fails,  and  therefore  he  ought  to  return  it 
3.  Whoe  tlie       **  Secondly,  another  rule  is,  that  if  the  risk  of  the  contract 
2^j^^^     of  indemnity  has  once  commenced,  there  shall  be  no  appor- 
tbere  ihali  be    tionment  or  return  afterwards.    For  though  the  premium  is 

no  lyportioa*  «?  <r 

mentorretnni  estimated,  and  the  risk  upon  the  nature  and  length  of  the 
***"*"""•  voyage,  yet  though  it  be  only  for  twenty-four  hours,  or  less, 
the  risk  is  run :  the  contract  is  for  the  whole  entire  risk,  and 
no  part  of  the  consideration  shall  be  returned ;  and  yet  it  is  as 
easy  to  apportion  for  the  length  of  the  voyage  as  it  is  for  the 
time.  If  a  ship  had  been  insured  to  the  Ec^t  Indies^  agree- 
ably to  the  terms  of  the  policy  in  this  case,  and  had  been 
taken,  twenty-four  hours  after  the  risk  was  begun,  by  an 
American  captor,  there  is  not  a  colour  to  say  that  there 
should  have  been  a  return  of  premium.  So  much,  then,  is 
clear,  and  perfectly  agreeable  to  the  ground  of  determination 
of  Stevenson  v.  Snow  (a).     For  in  that  case  the  intention  of 

(a)  3  Burr.  1237. 
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the  parties,  the  nature  of  the  contract,  and  the  consequences  Cue  of 
of  it,  spoke  two  insurances  and  a  division  between  them,  sqow,  3 
The  first  object  of  the  insurance  was  from  London  to  Hali'  J^  |^^^' 
fax  ;  but  if  the  ship  did  not  depart  from  Portsmouth  with  ▼oyMfo  from 
convoy  (particularly  naming  the  ship  appointed  to  be  con-  Halifax  was 
voy),  then  there  was  to  be  no  contract  from  London  to  Hali-  ^^^Jw^ncy  * 
fax.  Why,  then,  the  parties  have  said,  *  We  make  a  contract  2f  Milmg  from 
from  London  to  Halifax^  but,  on  a  certain  contingency,  it  with  a  convoy 
shall  only  be  a  contract  from  London  to  Portsmouth:*  that  n^^),  w^jch 
contingency  not  happening,  reduced  it,  in  fact,  to  a  contract  ^dnofh"^ 
from  London  to  Portsmouth  only.     The  whole  argument  And  it  was 
turned  upon  that  distinction.     Let  us  see,  then,  what  the  assurer  was 
agreement  of  the  parties  is  in  the  present  case.    They  might  reuun  onW  a 
have  insured  from  two  months  to  two  months,  if  they  thought  proportional 
proper  so  to  do,  but  the  fact  is  they  have  made  no  division  urnniiim. 
of  time  at  all ;  but  the  contract  entered  into  is  one  entire  j.^^  MauT 
contract  from  the  19th  August,  1776,  to  the  19th  August,  J^f/nNol?^ 
1777,  which  is  the  same  as  if  it  had  been  said  by  the  assured,  1761. 
'.If  you,  the  underwriter,  will  insure  me  for  twelve  months, 
I  will  give  you  an  entire  sum ;  but  I  will  not  have  any  appor- 
tionment'    The  ship  sails,  and  the  underwriter  runs  the 
risk  for  two  months.     No  part  of  the  premium  shall  be 
returned.     I  cannot  say  if  there  had  been  a  recapture  within 
the  twelve  months  that  the  policy  would  not  have  revived.** 

Aston,  WiUeSj  and  Ashurst,  Justices,  were  of  the  same 
opinion ;  and  a  nonsuit  was  entered  (a). 

In  the  case  of  Oom  and  others  v.  Bruce  (6),  where  an 
insurance  had  been  made  on  goods  **  at  and  from  a  port  in 
Russia  to  London,'*  by  an  agent  residing  here,  for  a  Russian 
subject  abroad,  which  insurance  was,  in  fact,  made  after  the 
commencement  of  hostilities  by  Russia  against  this  country, 
but  before  the  knowledge  of  it  here,  and  after  the  ship  had 
sailed,  and  had  been  seized  and  confiscated  :  it  was  held  that 
the  policy  was  void  in  its  inception;  but  Lord  EUenborough, 

(a)  In  this  case  the  ship  was     in  abont  two  months   after   alio 
warranted  '*  free  of  American  cap-     sailed  by  an  American  privateer, 
ture  and  seiznre."    She  was  taken         {h)  12  East,  225. 
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C.  J.|  considered  that  the  plaintiffk  were  entitled  to  recofer 
back  the  premium,  as  money  bad  and  received  by  the  de- 
fendants to  their  use  without  consideration,  and  having  made 
the  insurance  vrithout  any  consciousness  of  its  illegaKtj  at 
the  time ;  and  the  plaintiff  accordingly  recovered  for  the 
amount.  A  motion  was  afterwards  made  to  set  the  verdict 
aside,  and  to  enter  a  nonsuit. 

Lord  Elfenborougi,  C.  J.,  said. — **  Without  doubt,  if  the 
party  making  the  insurance  know  it  to  be  illegal  at  the  time 
he  could  recover ;  but  here  the  plaintiffs  had  no  knowledge 
of  the  commencement  of  hostilities  by  Russia  when  they 
made  the  insurance,  and  therefore  no  fault  is  imputable  to 
them  for  entering  into  the  contract:  they  could  never  have 
derived  any  benefit.^ 

Le  Blancj  J. — ^*  The  period  to  look  to,  as  to  the  legilitj 
of  the  contract,  is  the  time  when  it  was  made  ;  and  then  the 
subjects  of  Russia  had  become  enemies  of  this  country,  and 
it  was  no  longer  competent  to  the  subjects  of  this  country  to 
enter  into  such  a  contract.  But  no  blame  attaches  to  the 
plaintiffs,  who  were  ignorant  of  the  fact  at  the  time,  and 
therefore  they  are  entitled  to  a  return  of  premium. 

In  the  case  of  Furtado  v.  Rogers  (a),  which  was  fuDy 
treated  in  a  previous  part  of  this  Treatise  (6).  Lord  Ahamlegt 
who  delivered  the  judgment,  says  at  the  close  of  it,  **  The 
plaintiff  is  not  entitled  to  a  return  of  premium  because  the 
contract  was  legal  at  the  time  the  risk  commenced,  and  was 
a  good  insurance  against  all  other  losses,  but  that  arising  from 
capture  by  the  forces  of  Great  Britain. 

In  Henry  and  others  v.  Stamforth  (c),  which  was  an  actioD 
on  a  policy  of  insurance  ''  at  and  from  Riga  to  Great 
Britain  z**  with  a  count  for  money  had  and  received. 

Two  questions  arose  at  the  trial  before  Lord  Eilenbarougk, 
C.  J.,  Mich.  Term,  56  Geo.  3. 

1st.  Whether  the  voyage  was  properly  legalized,  thb 
country  having  been  then  at  war  with  Russia? 

(a)  3  B.  &  P.  191.  (b)  Ante,  p.  653.  (c^  4  Camp.  2d9. 
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^d.     Whether  the  premium  could  be  recovered  back  ? 

Lord  EUenborough. — ''  I  think  it  is  impossible  to  say  that 
this  adventure  which  commenced  on  the  10th  September^  was 
legalized  by  a  license  dated  the  7th  October,  to  remain  six 
months  from  the  date  thereof."  But  I  am  of  opinion  that  the 
underwriters  have  no  right  to  retain  the  premium.  Here  no 
contravention  of  the  law  was  meditated  by  any  of  the  parties 
concerned.  If  the  voyage  had  been  retarded,  or  the  license 
but  a  short  time,  all  would  have  been  right.  On  the  ^th  of 
November,  it  was  not  known  in  London  when  the  ship  sailed 
from  Riga,  and  the  policy  was  made  under  an  ignorance  of 
the  facts.  The  risk  was  believed  to  be  legal  The  under- 
writers have  not  succeeded  to  shew  that  they  have  committed 
any  crime  in  receiving  the  premium,  and,  therefore,  they  must 
restore  it  to  the  assured,  who  have  failed  in  obtaining  the 
indemnity  which  it  was  meant  to  purchase. 

Verdict  accordingly,  confirmed  afterwards  by  the  Court  of 
King's  Bench. 

Also  in  the  case  of  Routh  v.  Thompson  (a),  which  has 
already  been  treated  of  in  this  Treatise  on  a  different  subject. 
Lord  EUenborough,  C.  J.,  at  the  conclusion  of  his  judgment, 
says,  *'  The  question  then  arises,  whether  the  plaintiff  has  any 
right  to  recover  back  the  premium  ?  and  as  there  was  no 
fraud  in  the  captors  in  making  the  insurance ;  as  there  was 
no  illegality  in  the  voyage  or  insurance ;  and  as  the  resistance 
of  the  underwriters  to  the  claim  upon  the  policy  proceeds  on 
the  ground  that  there  was  no  risk,  the  plaintiff  is  entitled  tb 
his  premium,  and  the  verdict  be  entered  accordingly. 

In  the  case  oiLowry  and  others  v.  Bourdieu  (6),  which  has 
been  stated  fully  at  a  previous  part  of  this  Treatise  (c),  to 
which  the  reader  is  referred  to  for  Lord  Mansfield^ s  judg- 
ment, and  where  the  insurance  was  on  the  captain's  bond  to 
the  plaintiff,  which  was  held  to  be  a  wagering  policy,  and 
void  by  the  act  19  Geo.  2 ;  it  was  likewise  held  that  the  risk 
having  been  run  the  assured  could  not  recover  back  the 
premium. 

(a)  1 1  East,  428,  ante,  p.  57.  .  (c)  Ante,  p.  72. 

(A)  Doug.  468. 


I 
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In  the  case  of  Hastelow  v.  Jackson  (a).  Judge  LUUedak 
says,  "  If  two  parties  enter  into  an  illegal  contract,  and 
money  is  paid  upon  it  by  one  to  the  other^  that  money  may 
be  recovered  back  before  the  execution  of  the  contract  but 
not  afterwards.** 

The  Court,  in  the  case  of  Lowry  v.  Bourdieu^  proceeded 
upon  the  distinction  between  contracts  executed  and  execu- 
tory, although  it  must  be  confessed,  that  the  case  sboat 
to  be  quoted,  which  was  only  decided  suddenly  at  nisi  prm^ 
is  a  good  deal  shaken  by  the  subsequent  decision  of  Andree 
V.  Fletcher  (6). 

It  was  an  action  in  the  case  of  Wharton  ▼.  De  la 
Rive  (c),  brought  upon  two  wagers;  one  of  261.  5i.  to 
100/.,  and  the  other  13/.  2s.  6d.  to  30/.,  that  the  colonies  of 
North  America  would  be  admitted  or  acknowledged  'mAe- 
pendent  states,  by  some  public  official  act  or  instrument  made 
or  executed,  on  the  part  of  the  King  or  gOTemment  of  Frawee, 
at  some  time  on  or  between  the  1st  February  and  the  1st  of 
Aprils  1778,  both  days  inclusive.  The  defendant  pleaded  ms 
assumpsit.  Upon  the  opening  of  this  case,  Lord  MansfuU 
directed  the  plaintiff  to  be  nonsuited.  But  the  counsel  for 
the  plaintiff  insisted,  that  he  was  entitled  to  a  verdict  fortbe 
premium  on  the  general  count  in  the  declaration,  for  money 
had  and  received  to  his  use,  which  his  Lordship  permitted,  oa 
the  ground  of  the  contract  being  void,  and  of  the  defendant 
having  money  in  his  hands,  which  he  ought  not  to  retain. 
For  the  defendant,  it  was  said,  that  he  was  entitled  to  keep 
the  premium :  and  the  case  o( Lowry  v.  BourdUeu  was  cited; 
but  Lord  Mansfield  thought  it  did  not  apply,  as  in  that  case 
the  risk  had  been  run.  The  point  there  decided  was,  that 
an  insurance  being  made  without  interest,  and  the  premium 
paid,  the  insured  shall  not  recover  back  the  premium  after  tbe 
ship  has  arrived  safe.  And  this  upon  the  dbtinction,  that 
the  contract,  though  not  a  legal  one,  was  executed  before  tbe 
relief  was  applied  for,  and  no  longer  executory. 

(a)  8  B.  &  C.  227.     See  Paterson         {b)  3  T.  R.  266. 
V.  Powell,  9  Bing.  320.    Roebuck         (c)  Mich.  Vac  1788,  at 
V.  HamertoD,  Cowp.  737.  ^ark  Ins.  780. 
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In  another  case  of  Mackenzie  and  others  ▼.  Duff  {a\  the 
assured,  having  been  nonsuited  at  the  trial,  on  the  ground 
that  the  goods  insured  were  prohibited,  and  that  the  ship- 
ment of  them,  under  the  circumstances  disclosed,  was  a 
violation  of  the  acts  of  navigation,  insisted  that  they  were 
entitled  to  a  return  of  premium,  and  a  motion  was  made 
to  set  aside  the  nonsuit  Had  this  case  proceeded,  a 
decision  of  the  precise  question,  whether  the  premium 
is  recoverable  in  cases  of  insurance  effected  contrary  to 
the  statute  law  of  the  realm,  without  reference  to  the  dis- 
tinction between  contracts  executed  and  executory,  would 
probably  have  been  obtained;  but  unfortunately  the  rule 
was  discharged  upon  a  collateral  point,  and  the  main  question, 
therefore,  remained  undecided. 

And  in  another  case  of  Vandyck  v.  Hewitt  (6),  the  Court  Where  a 
of  King's  Bench,  after  a  consideration  of  all  the  cases,  j^l^^^dona 
held,  that  where  a  premium  had  been  paid  on  a  policy  ^^j^  ^-1? 
to  cover  a  trading  with  the  enemy,  though  the  insurance  the  enemy, 
was  void  and  the  underwriters  not  compellable  to  pay  the  minmncewas 
loss,  it  could  not  be  recovered  back.  nSrai  coiSdr 

Lord  Kenyon,  in  giving  judgment,  observed  that  it  was  "^  K,*?"  , 
impossible  to  distinguish  this  case  from  the  common  one  of 
a  smuggling  transaction.  Where  the  vendor  assists  the  vendee 
in  running  the  goods  to  evade  the  laws  of  the  country,  he 
cannot  recover  back  the  goods  themselves,  or  the  value  of 
them.  The  rule  has  been  settled  at  all  times,  that  where 
both  parties  are  in  pari  delicto ^  which  is  the  case  here ^  potior 
est  conditio  possidentis. 

In  the  case  of  ilforc^  and  Another  y.  Abel^lc)  a  foreigner  When  a  pre- 
having  made  an  insurance  upon  a  Danish  ship  at  and  from  ^^  ai^ 
Bengal  (in  which  province  there  are  some  Danish  settlements)  ^Sf*"^^^  * 
to  Copenhagen,  and  the  ship  having  loaded  at  Calcutta,  con-  the  Britiah 
trary  to  the  Navigation  Act  of  IS  Car.  2,  c.  18^  s.  1.    Lord  cannot  be 
Alvanley  and  Mr.  Justice  Rooke,  and  Mr.  Justice  Chambre^  badL^rach 

(a)  B.  R.  HU.Term»  1799-  Park  ante,  p.  644. 

Ins.  780.  (c)  3  B.  &  P.  35. 

(b)  1  East,  96.  See  PotUo.Bell, 
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the  aisured  be 
a  foreigner,  for 
he  b  to  be 
asramed  cog. 
nitant  of  the 
Uw. 


So  where  an 
imnrance  wat 
made  in  viola- 
tioiiof  the 
NavigatUm 
Acts,  H  was 
held  that  the 
premiom  coald 
not  be  reoofer- 
edback. 


But  where  a 
policy  ii  void 
oo  the  ground 
that  the  sub- 
ject-matter  is 
not  insurable, 
the  assured 
may  recover 
the  premium. 


relied  upon  the  cases  of  Andree  v.  Fletcher^  and  Vandycl  t. 
Hewitt^  (a)  and  laid  down  the  principle  of  their  decisoa 
against  the  assured's  right  to  recover  the  premium,  as  ex- 
tracted from  all  the  cases,  to  be,  that  no  man  can  come  into  a 
British  Court  of  Justice  to  seek  the  assistance  of  the  hv, 
when  he  founds  his  claim  upon  a  contravention  of  the  BrUiA 
laws.  And  a  distinction  having  been  attempted  at  the  Bar, 
on  the  ground  of  the  party  interested  being  a  foreigner,  it  was 
answered,  that  that  could  make  no  difference,  as  the  Nafiga- 
tion  Laws  were  particularly  aimed  against  foreigners;  and 
that  we  ought  not  to  relax  the  rigour  of  our  great  polidcil 
regulations  in  favour  of  foreigners  offending  against  them. 

So  agun  in  the  case  Lubbock  v.  Poiis  (&),  where  an  in- 
surance on  colonial  produce  from  the  British  West  Im&et  to 
Gibraltar  was  holden  to  be  void,  as  a  violation  of  the  acts  of 
navigation,  the  Court  of  King's  Bench,  consisting  of  Lord 
EUenboroughf  and  Judges  Grose,  Lawrence,  and  Le  Blase, 
relying  on  all  the  above  cases,  which  were  quoted  from  tbe 
Bar,  decided  that  the  premium  could  not  be  recovered. 

But  where  the  policy  is  void,  merely  because  the  insuraoce 
is  made  upon  a  subject-matter,  not  insurable,  as  for  iDStance, 
upon  money  advanced  to  the  captain  abroad,  the  assured  may 
recover  the  premium,  Siffken  v.  AUnutt{c) 

So  in  a  case  of  Hunter  v.  Wright  (</),  which  was  an  in- 
surance on  a  ship  for  a  year,  in  which  the  underwriter  stipo- 
lated  to  return  a  part  of  the  premium,  **  if  sold  or  laid  op, 
for  every  uncommenced  month.**  Lord  Tenterden  held,  ttiat 
where  the  vessel  had  been  laid  up  for  several  months  within 
the  year,  but  was  employed  again  within  the  year,  that  was 
not  such  a  laying  up  as  to  entitle  the  assured  to  a  return  of 
premium. 


(a)  Ante,  p.  763. 

(6)  7  East,  449.    Ante,  p.  659. 

(c)  1  M.  &  S.  39.  In  the  case  of 
Hogg  V.  Horner,  aMt9,  p.  241,  Lord 
Kenyon  being  of  opinion  that  there 
was  a  deviation,  it  was  insisted  that 
the  assured  had  a  right  to  return 


of  premiwD ;  bat  Lord  Kenyoa 
thought  there  was  an  inceptioQ  of 
the  risk  *'at,"  and  the  contract 
being  entire,  there  could  be  no  ft- 
turn  of  premium, 
(rf)  iOB.&C.  714. 
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In  another  case  o{  Loraine  y.  Thamlinson{a)f  the  Court  of 
King's  Bench  adopted  the  same  rule  of  decision,  where  the 
ship  was  insured  for  twelve  months,  and  the  risk  ceased  at 
the  end  of  two.  A  distinction  was  attempted  to  be  made» 
because  in  this  case,  the  whole  premium  18/.  was  acknow- 
ledged to  be  received  from  the  insured  at  the  rate  of  fifteen 
shillings  per  month :  and  this  it  was  insisted,  evidently  shewed 
the  parties  intended  the  risk  to  continue  only  from  month  to 
month.  This  objection  was,  however  overruled :  the  Court 
being  of  opinion,  that  the  case  of  Tyriey*  Fletcher  (b)  decided 
this;  and  that  the  15#.  per  month  was  only  a  mode  of  com- 
puting the  gross  sum.    The  case  was  in  substance  as  follows: 

It  was  an  action  tried  before  Lord  Loughborough^  at  the  A  ship  intnred 
assizes  for  the  county  of  Northumberland^  in  which  the  S^tprel^^"™ 
plaintiff  declared,— That  the  defendant,  in  consideration  that  ?^^  » *»* 

*  in  atconn, 

the  plaintiff  at  his  request  had  underwritten  several  policies  within  two 

A  4k  «•«•««   months*     xvff 

of  msurance  as  to  certam  sums  of  money  therein  subscribed  premium  wm 
against  his  name,  on  the  ships,  merchandises,  and  other  ^£[1^^ 
things  therein  respectively  specified,  without  receiving  the  intiiepo^ 

to  DO  ftt  tho 

full  premiums  therein  mentioned,  undertook  and  promised  to  rate  of  ifitjper 
pay  the  plaintiff  so  much  money,  as  the  premiums  therein  ^°held  to  be 
mentioned  to  be  paid  to  him  amounted  to,  with  an  averment  T^^^JLf**^ 

r  'of  oompnting 

that  they  amounted  to  40/.   There  was  another  count  for  40/.  the  grow  sum,. 

iii^i  thit  there 

for  money  had  and  received  by  the  defendant  to  the  plaintiff's  was  to  be  no 
use.  The  defendant  pleaded  non  assumpsit  as  to  all,  except  Il^^mn. 
the  sum  of  S/.,  upon  which  plea  issue  was  joined  ;  and  as  to 
the  3£,  he  pleaded  a  tender,  and  paid  that  sum  into  Court. 
Upon  the  plea  of  tender,  issue  also  was  joined.  The  jury 
found  a  verdict  for  the  defendant  upon  the  tender,  and  for 
the  plaintiff  upon  the  other  issue,  for  the  sum  of  15/.  subject 
to  the  opinion  of  the  Court,  whether  be  was  entitled  to  recover 
that  sum  of  15/.  or  the  sum  of  S/.  only,  upon  a  case  which 
stated  in  effect,  as  follows :  The  plaintiff  had  underwritten 
200/.  on  a  policy  effected  at  Newcastle^  (which  was  set  forth 
verbatim  in  the  case,)  whereby  the  ship  the  ChoUeford  was     ' 


(a)  Doug.  585.  (6)  Ante,  p.  757. 
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insured  against  capture  by  the  enemy  for  twehre  months,  m 
the  coasting  trade  between  Leiih  and  the  Isle  of  Wight;  b^ 
ginning  the  13th  otMarch^  1779>  and  ending  the  13th  of  the 
same  month,  1780.    In  the  body  of  the  policy  it  was  stated, 
**  That  the  assurers  confessed  themselves  paid  the  considen- 
tion  due  unto  them  by  the  assured,  at  and  after  the  rate  of 
15#.  per  cent,  per  month.    At  the  bottom,  opposite  to  tlie 
plaintiff's  subscription,  was  writteui  "  Premium  received  l&k 
of  March,  1779;^  and  on  the  back  was  indorsed,  **Neweattie, 
15th  of  March,  1779.     Mr.  John  Gaul  TJkamUmstm,  oo  hii 
ship  the  ChoUeford,  himself  master,  for  tweWe  months,  is 
the  coasting  trade,  at  and  between  I^eiih  and  the  Ida^ 
Wight,  beginning  the  13th  of  March,  1779,  and  ending  the 
12th  of  March,  1780.     Enemy  only.     At  15s.  per  cent  per 
month,  18/."    The  premium  was  not  paid,  though  expresKd 
in  the  policy  to  have  been  paid,  it  being  the  usage  in  New- 
castle not  to  pay  the  premium  at  the  time  of  making  the  in- 
surance :  but  at  various  times  after  the  policies  are  effected, 
and  sometimes,  not  till  twelve  months  after.     The  ship  wis 
lost  in  a  storm,  within  the  first  two  of  the  twelve  months  for 
which  the  insurance  was  made,  and  the  defendant  tendered 
to  the  plaintiffs/,  as  the  premium  for  two  months.    The  case 
then  states  contradictory  evidence  given  by  witnesses  on  both 
sides,  as  to  what  had  been  done  at  Newcastle  in  similar  cases: 
but  which  I  forbear  to  set  down ;  because  the  Court  of  King's 
Bench  was  afterwards  of  opinion,  that  it  ought  not  to  hafe 
been  received. 

After  the  counsel  for  the  defendant  had  been  heard,  the 
plaintiff's  counsel  was  prevented  by  the  Court  from  pro- 
ceeding. 

Lord  Mansfield. — **  This  is  a  mere  question  of  con- 
struction on  the  face  of  the  instrument,  and  therefore  parol 
evidence  should  not  have  been  admitted  to  explain  it.  It  b 
an  insurance  for  twelve  months,  for  one  gross  sum  of  1811 
They  have  calculated  this  sum  to  be  at  the  rate  of  15i.  per 
month.  But  what  was  to  be  paid  down  ?  Not  I5s.  for  the 
first  month,  and  so  from  month  to  month ;  but  18/.  at  once. 
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Two  cases  have  been  mentioned.  Stevenson  ▼.  Snow  was 
decided  on  the  ground  of  there  being  two  voyages.  Tyrie 
V.  Fletcher  is  directly  in  point  against  the  defendant  (a). 
There  are  two  principles  in  these  cases-^lstt  If  the  risk  has 
never  begun,  the  whole  premium  is  to  be  returned,  because 
there  was  no  consideration ;  Sndly,  When  the  risk  has  begun 
there  shall  never  be  a  retum,  although  the  ship  should  be 
taken  in  twenty-four  hours.'* 

The  rest  of  the  Court  concurred,  and  the  postea  was  deli- 
vered to  the  plaintiff. 

A  rule  had  been  obtained  to  show  cause  why  there  should 
not  be  a  new  trial  in  a  case,  which  had  come  on  before  Lord 
Mansfield  At  Guildhall,  when  the  jury  found  a  verdict  for  the 
defendant,  Bermon  v.  Woodbridge  (6).  The  case  was  this : 
It  was  an  action  on  a  policy  of  insurance,  on  the  French  ship 
Le  Pactole,  and  her  cargo,  and  the  voyage  was  described  in 
the  policy  in  the  following  words :  '*  At  and  from  Honfleur 
to  the  coast  of  Angola ,  during  her  stay  and  trade  there,  at 
and  from  thence  to  her  port  or  ports  of  discharge  in  St. 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfleur r 
The  clause  respecting  the  premium  was  as  follows :  **  Slaves 
valued  at  eight  hundred  livres  Toumois  per  head ;  the  ship 
at  1,450/.  sterling;  other  goods,  &c.,  as  interest  may  appear, 
at  a  premium  of  eleven  per  cent**  The  ship  sailed  to  Angola, 
and  from  thence,  after  staying  some  time  there,  to  the  West 
Indies.  On  her  way  to  Angola  she  put  in  at  Cayenne,  on 
the  coast  of  America,  and  from  Cayenne  went  to  Mariinico, 
confessedly  out  of  the  way  to  St.  Domingo.  In  this  cause 
the  first  question  was  a  question  of  fact,  not  material  to  our 
present  inquiry,  viz.,  Whether  the  course  taken  was  a  devia- 
tion, or  not,  from  the  voyage  insured  ?  After  all  the  evidence 
had  been  heard,  the  jury  thought  it  was,  and  accordingly 
found  a  verdict  for  the  defendant.  Upon  their  declaring  this 
opinion,  the  counsel  for  the  plaintiff  insisted,  that  as  there 
was  a  count  in  the  declaration  for  money  had  and  received » 

(a)  Ante,  p.  757.  (6)  Doug.  781. 
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the  voyage  insured  ought  to  be  considered  as  composed  of 
three  distinct  parts  or  voyages,  namely,  from  HomfieMr  to 
Angola;  Sndly,  from  Angola  to  St.  DamiMgo;  and  Srdtj, 
from  St.  Domingo  to  Honfleur  ;  and  that,  as  the  voyage  firoa 
SL  Domingo  to  Honfleur  had  never  commenced,  the  prenuna 
ought  to  be  apportioned,  and  a  return  made  of  that  put 
which  was  paid  to  insure  the  risk  from  St.  Domingo  to  Hoa- 
fleur.  Lord  Mansfield  took  the  opinion  of  the  jury  upoo 
that  point  also ;  and  they  were  clear  there  ought  to  be  no 
return.  Next  day,  however,  hb  Lordship  said,  he  hid 
turned  that  question  in  his  mind,  and  ^hat  he  entertained 
some  doubts  upon  it,  and  as  it  was  a  question  of  hw,  desired 
Mr.  Lee  to  move  a  new  trial  on  that  ground.  It  was,  how- 
ever, afterwards  moved  on  both  grounds,  namely.  On  the 
question  of  fact,  whether  the  deviation  was  wilful  ?  and  Sodlj, 
On  the  question  of  law,  whether,  supposing  it  wilful,  there 
ought  to  be  a  return  of  premium  ? — These  questions  vere 
fully  discussed  by  three  advocates  on  each  side ;  and  the 
Court  also  took  time  to  deliberate  upon  them  ;  after  wbidi 
the  Lord  Chief  Justice  delivered  the  unanimous  opinion  of 
the  whole  Court. 

Lord  Mansfield,  after  stating  that,  upon  tEe  question  of 
fact,  they  were  perfectly  satisfied  with  the  verdict  of  the  jury, 
proceeded  thus :  *'  If,  however,  the  plaintiff  should  sooceeJ 
on  the  second  point,  the  determination  would  virtually  sDov 
him  a  new  trial  on  the  whole  of  the  cause,  because  no  speciil 
case  was  reserved.     But,  on  the  fullest  consideration,  tnd 
after  looking  into  all  the  cases   (though    my  opinion  has 
fluctuated),  we  are  now  all  clearly  of  opinion,  that  there  ought 
not  to  be  any  return.    The  question   depends  upon  thb: 
Whether  the  policy  contains  one  entire  risk  on  one  voyage, 
or  whether  it  is  to  be  split  into  six  diflFerent  risks !  for,  bj 
splitting  the  words,  and  taking  **  at**  and  **  from**  separately 
it  will  make  six,  viz.,  Ist,  At  Honfleur;  Sd,  From  Honfleur Xo 
Angola;  3d,  At  Angola,  &c.    The  principles   are  clear. 
Where  the  risk  has  never  begun,  there  must  be  a  return  of 
premium ;  and  if  the  voyages,  in  this  case,  are  distmct,  the 


«ECT.  IV.]  Of  Beturn  of  Premium.  769 

risk  from  St,  Domingo  to  Honfleur  never  began.  On  the 
other  handy  if  the  risk  has  once  begun,  you  cannot  sever 
lit  and  apportion  the  premium.  In  an  insurance  upon  a  life, 
with  the  common  exceptions  of  suicide,  and  the  hands  of 
justice,  if  the  party  commit  suicide,  or  is  executed  in  twenty- 
four  hours,  there  shall  be  no  return.  The  case  is  the  same 
if  a  voyage  insured  is  once  begun.  Is  this  one  entire  risk? 
The  insured  and  insurers  consider  the  premium  as  an  entire 
sum  for  the  whole,  without  division :  it  is  estimated  on  the 
whole  at  1 1/,  per  cent.  And,  which  is  extremely  material, 
there  is  no  where  any  contingency,  at  any  period,  out  or 
home,  mentioned  in  the  policy,  which  happening  or  not  hap* 
pening,  is  to  put  an  end  to  the  insurance.  The  argument 
must  be,  that,  if  the  ship  had  been  taken  between  Honfleur 
and  Angola^  there  must  have  been  a  return.  By  an  implied 
warranty,  every  ship  must  be  seaworthy  when  she  first  sails 
on  the  voyage  insured,  but  she  need  not  condnue  so  through- 
out the  voyage ;  so  that,  if  this  is  one  entire  voyage,  if  the 
ship  was  seaworthy  when  she  left  HovfteuVy  the  under- 
writers would  have  been  liable,  though  she  had  not  been  so 
at  Angola,  &c. ;  but  according  to  the  construction  contended 
for  on  behalf  of  the  plaintiff,  she  must  have  been  seaworthy, 
not  only  at  her  departure  from  Honfleur,  but  also  when  she 
sailed  from  Angola,  and  when  she  sailed  from  SU  Domingo. 
The  cases  oi Stevenson  v.  Snow  (a),  and  Bond  v.  Nutt  (6),  were 
quite  different  from  this.  They  depended  upon  this,  that 
there  was  a  contingency  specified  in  the  policy,  upon  the  not 
happening  of  which  the  insurance  would  cease*  In  Stevenson 
V.  Snow,  it  depended  on  the  contingency  of  the  ship  sailing 
with  convoy  from  Portsmouth,  whether  there  should  be  an 
insurance  from  that  place.  This  necessarily  divided  the  risk, 
and  made  two  voyages.  In  Bond  v.  Nutt,  it  was  held, 
that  there  were  two  risks,  upon  the  same  principle.  '*At 
Jamaica^*  was  one ;  the  other,  vis.  the  risk  **  firom  Jamaica^* 
depended  on  the  contingency  of  the  ship  having  sailed  on  or 

(a)  Ante,  p.  759.  (&)  Axi;  p.  672. 
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before  the  Ist  of  August :  that  was  a  condition  precedent  to 
the  insurance  on  the  voyage  from  Jamaica  to  Loudam,  The 
two  cases  of  Tyrie  ▼.  Fletcher  (a),  and  Loraime  v.  Tkcmlkr 
son  {b\  are  very  strong,  for,  if  you  could  apportion  the  pre- 
mium in  any  case,  it  would  be  in  insuranoea  upon  time. 
Therefore,  on  very  full  consideration,  we  think  this  one  entire 
risk,  one  voyage,  and  that  there  can  be  no  return  of  pre- 
mium.**    The  rule  was  discharged. 

In  the  case  of  Meyer  ▼•  Crregson  (c),  which  was  an  actioa 
for  return  of  premium,  tried  before  Mr.  Justice  WHles,  on  the 
Northern  Circuit,  where  a  verdict  had  been  given  for  the 
plaintiff,  upon  a  motion  to  set  aside  the  verdict,  and  to  enter 
a  nonsuit,  a  decision,  similar  to  that  of  .Bermoii  v.  ffooi' 
bridge  was  made.  The  insurance  was  "  at  and  from  Jamaiea 
to  Liverpool^  warranted  to  sail  on  or  before  the  1st  of  Awgut, 
premium  twenty  guineas  per  cent*  to  return  eight,  if  ihe 
sailed  with  convoy."  The  ship  did  not  sail  till  Septewier, 
and  was  lost  The  jury  apportioned  the  premium,  and  gtfe 
the  plaintiff  a  verdict  for  eight  guineas,  the  defendant  hiTing 
paid  eight  for  the  convoy  into  Court,  which  was  alloviDg 
I  four  for  the  risk  run  by  the  defendant  at  Jamaica. 

\  Lord  Mansfield. — *'  It  would  be  endless  to  go  into  in- 

j  quiries   about   the  risk  at  Jamaica.     It   appears  on  the 

evidence  to  be  different  on  different  sides  of  the  islind. 
Besides  the  pardes  have  divided  the  risk,  with  respect  to 
convoy;  for  it  is  a  premium  of  twenty  guineas  to  retnni 
eight,  if  she  sail  with  convoy:  but  there  is  an  absolute  war- 
ranty as  to  the  sailing,  and  nothing  said  of  the  premium." 

Mr.  Justice  Willes  thought  the  premium  should  be  ap- 
portioned. 

Mr.  Justice  Ashurst  and  Mr.  Justice  BuUer  agreed  with 
Lord  Mansfield,  the  latter  observing,  that  as  the  parties  hife 
not  considered  it  as  two  risks,  nor  estimated  the  risk  it 
Jamaica,  the  Court  cannot  do  it  for   them.     In  all  die 

(fl)  Ante,  p.  757.  (0  B.  R.  Easter  T.  24  G«.  3. 

ib)  Ante,  p.  766.  Vuk  Ins.  795. 
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insurances  from  t/dmafca,  the  policy  runs  ''at  and  rromy**  and 
though  in  many  instances,  the  voyage  has  not  begun,  yet 
there  never  was  an  idea  of  the  premium  being  returned,  and 
that  no  usage  was  found  by  the  jury.  The  rule  for  entering 
the  judgment  of  nonsuit  was  made  absolute. 

In  another  case  of  Gale  v.  MacheU{a)f  upon  an  insurance 
*'  at  and  from  any  port  or  ports  in  Jamaica  to  London,  fol- 
lowing and  commencing  on  her  first  arrival  there,  warranted 
to  sail  with  convoy  from  the  place  of  rendezvous  to  Great 
Britain,**  the  same  questions  were  again  agitated.  But  as 
the  counsel  differed  upon  the  evidence  given  at  the  trial,  the 
main  question  was  not  fully  discussed  by  the  Court,  but  was 
sent  back  to  a  new  trial. 

And  in  the  case  of  Longv.  Allen  (6),  which  was  an  action  for 
a  return  of  the  premium.    The  policy  was  **  at  and  from  Where  the 
Jamaica  to  London,  warranted  to  depart  with  convoy  for  SmdmnnJa. 
the  voyage,  and  to  sail  on  or  before  the  1st  o£  August,  upon  Sbmwirramed 
goods  on  board  a  ship  called  the  Jamaica,  at  a  premium  of  ^  ^^P^^t  with 

_  ,  ,  convoy  for  the 

twelve  guineas  per  cent.*'  The  ship  sailed  from  Jamaica  to  Tovtge  and  to 
London  on  the  Slst  July,  178S,  but  without  any  convoy  before  tile  1st 
for  the  voyage.    At  the  trial  before  Lord  Mansfield,  the  jury  ^[.^^.^  ,  ^* 

•^    9  J        ^         4     J    ghip  sailed  on 

found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  the  3i8t,with- 
Court  upon  a  case  stating  the  facts  already  mentioned.     In  andthejui^ 
addition  to  which  they  expressly  find,  that  it  is  "  the  constant  gQ^^^^  *" 
and  invariable  usage  in  an  insurance  at  and  from  Jamaica  ^^^^  ^"  ^ 

usiffe  to  retorn 

to  London,  warranted  to  depart  with  convoy,  or  to  sail  on  or  the  premium 
before  the  \%io£ August,  when  the  ship  does  not  depart  with  htlfpcr^^^ 
convoy,  or  sails  after  the  1st  o£ August,  to  return  the  premium,  ^^^^  ^^  ^* 
deducting  one-half  per  cent"  took  the  caM 

Lord  Matisjield, — ''An  insurance  being  on  goods  war-  general  rule, 
ranted  to  depart  with  convoy,  the  ship  sails  without  convoy, 
and  an  action  is  brought  to  recover  the  premium.  The  law 
is  clear,  that  if  the  risk  be  commenced,  there  shall  be  no  re- 
turn. Hence  questions  arise  of  distinct  risks  insured  by  one 
policy  or  instrument.   My  opinion  has  been  to  divide  the  risks. 

(a)  B.  R  East  25  Geo.  3.    Park  Ins.  797. 
(6)  B.  R.  East.  T.  25  Geo.  3.    Id. 

D  Dd2 
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I  am  aware  that  there  are  great  difficulties  in  the  way  of 
apportionments,  and  therefore  the  Court  has  sometimes 
leaned  against  them.  But  where  an  express  usage  is  found 
by  the  jury,  the  difficulty  b  cured  (a).  They  offered  to  prove 
the  same  usage  as  to  the  West  Indies  in  general,  but  I  stopped 
them,  and  confined  the  evidence  to  Jamaica^* 

The  rest  of  the  Court  concurred,  and   the  postea  wai 
deHvered  to  the  plaintiffl 


SECTION  V. 

OF   RB-ASSURANCB   AND   DOUBLB    ASSURANCB. 

]■  It  is  necessary,  in  a  Treatise  which  proposes  to  treat  of  the 

^1  principles  of  the  law  of  Marine  Insurances,  not  to  omit  loj 

part  of  the  subject,  which  is  known  and  acknowledged  by  the 
law  of  England :  and  I,  therefore,  proceed  to  state  the  ls« 
applicable  to  this  branch,  which  is  the  head  of  this  section, 
of  the  subject  of  which  I  proposed  to  consider  the  principles. 
jf.  I  must,  however  remark,  in  the  outset,  that  though  the  law 

j  n  upon  this  subject  is  well  settled  and  established,  it  does  not 

n  appear  in  the  present  day,  to  hold  any  place  among  the 

questions  on  this  subject  which  constantly  are  being  brought 
under  the  consideration  of  the  Courts  of  Law ;  and  whit 
proves  this  more  strongly,  is  the  fact  that  there  are  not,  I 

\  believe,  any  recent  cases  to  be  found  upon  the  subject.   The 

late  Mr.  Justice  Park^  whose  system  of  Marine  Insurance  ii 
the  best  guide  to  any  one  who  wishes  to  have  an  extensire 
knowledge  on  the  law  and  practice  of  Marine  Insurances ;  in 

t  the  last  edition  by  himself  in  1817,  does  not  mention  any, 

what  would  be  called  modem  cases  in  his  time,  and  for  a  verv 
sufficient  reason,  because  there  are  none.  Fortunately,  how- 
ever, the  principles  of  the  law  relating  to  this  subject,  were 
laid  down  by  that  great  Judge  Lord  Chief  Justice  Mansfield^ 

{a)  See  Meyer  v.  Gregton,  oMie,  p.  770. 
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to  whose  talents  and  enlarged  understanding  and  great  in- 
dustry, the  world  are  indebted  for  the  thorough  explanations 
and  illustrations  of  the  whole  of  thb  subject »  conveyed  in 
language  the  most  lucid,  and  beautifully  impressive  and 
convincing  to  the  mind. 

I  shall  now  at  once  proceed  to  mention  the  important 
cases  decided  on  this  part  of  our  subject,  by  that  learned 
Judge. 

First,  however,  I  must  refer  back  to  that  act  of  19  Geo.  S, 
c  S7,  which  underwent  a  good  deal  of  discussion  in  a  previ- 
ous part  of  this  Treatise,  on  the  subject  of  Vagering  policies,' 
and  policies  on  '  interest  or  no  interest.'    Section  the  fourth,  B7  tha  fourth 
which  has  not  been  adverted  to  before,  enacts  "  that  it  shall  q^  2,  c.  37, 
not  be  lawful  to  make    re-assurance,  unless  the  assurer  I^^^^l^^^ 
should  be  insolvent,  become  bankrupt,  or  die ;  in  either  of  anuruice 
which  cases,  such  assurer,  his  executors,  administrators,  or  aigurer  be  in- 
assigns,  may  make  re-assurance  to  the  amount  before  by  bM^t,or"^ 
him  assured,  provided  it  be  expressed  in  the  policy  to  be  a  ^i^ 


re-assurance." 


Re-assurance  ''  as  understood  by  the  law  of  England^  may  i.  Re-usur. 
be  said  to  be  a  contract  which  the  first  assurer  enters  into, 
in  order  to  relieve  himself  from  those  risks  which  he  has 
incautiously  taken,  by  throwing  them  upon  other  under- 
writers who  are  called  re-assurers.**  (a)  This  practice  seems 
to  have  been  copied  in  this  country  from  many  of  the  com- 
mercial states  on  the  continent.  Many  foreign  writers  upon 
assurance  have  written  in  favour  of  it:  amongst  the  most 
celebrated  may  be  mentioned  Le  Guidon  .(6),  Roccus  (c), 
Emerigon  (</),  and  Poihier  (e).  And  the  ordinances  of  Louis 
the  Fourteenth,  adopted  and  followed  the  idea  that  prevailed 
in  France  when  the  Treatise  Le  Guidon  was  written,  and  by 
an  article  in  that  celebrated  code  of  laws  (/),  it  is  expressly 
declared, ''  that  it  should  be  lawful  to  the  assurers  to  make 

(a)  Park  Ins.  595.  («)  'Ht  Assor.  No.  96. 

(6)  C.  2,  art.  19.  (/)  Ord.  of  Louis  XIV.  tit.  Assur. 

(e)  De  Assecur.  note  12.  art.  20. 

(cO  1,  art  247. 
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re-assurance  with  other  men  of  those  eflfects  which  they  had 
themselves  previously  insured." 

But  the  practice  in  England^  when  it  was  unfettered  and 
unrestrained  soon  became  pernicious  to  a  large  commerrial 
nation,  and  instead  of  conferring  the  great  benefits  which 
were  expected  from  them,  as  written  by  those  foreign  writers, 
were  at  length  with  their  companions  the  **  wager  polidet,'' 
which  were  quite  as  mischievousi  included  in  the  act  of  19 
Geo.  Sy  c.  S7,  which  most  effectually  put  a  stop  to  the  piM- 
tice  of  **  wager  polidesi'*  and  also  seems  by  the  restrictioiu  m 
the  fourth  clause  of  the  act,  very  nearly  as  well  to  have  put 
a  stop  to  the  practice  in  this  kingdom  of  re-assuring. 

This  being  premised,  and  the  enactment  being  home  ia 
mind,  I  now  proceed  to  mention  the  only  case  upon  this 
subject. 

This  clause  came  on  to  be  considered »  in  the  case  of 
Andree  v.  Fletcher  (a),  in  the  form  of  a  special  case,  by  the 
Court  of  King's  Bench,  stating  that  a  re-assurance  wai 
made  by  the  defendant  on  a  French  vessel,  first  insured  by  a 
French  underwriter  at  Marseilles^  who  was  living,  and  at  the 
time  of  subscribing  the  second  policy,  was  solvent. 

The  Court  {Ashursty  BuUer  and  Grose,  Justices),  were 
r  unanimously  of  opmion,  that  this  policy  was  void :  and  that 

every  re-assurance  in  this  country,  either  by  British  subjects 

}  or  foreigners,  on  British  or  foreign  ships,  is  void  by  the 

li  statute,  unless  the  first  assurer  be  insolvent,  become  bank- 

^'rfi  rupt,  ordie. 

"I 

■l'\                      2.  Double  A  double  insurance  is  where  an  assured^  claims  to  xeceife 

niunnoe.  ^^^  sums  instead  of  one,  or  the  same  sum  twice  over,  b? 

j  reason  of  his  having  two  insurances  upon  tlie  same  goods  on 

]  the  same  ship.    A  double  insurance  is  not  void,  but  still  the 

assured  shall  recover  no  more  than  the  amount  of  his  loss, 

t:  It  being  settled  that  the  assured  can  recover  no  more  than 

I  his  actual  loss,  and  it  being  allowed  him  to  fix  on  which 

^  underwriter  he  chooses,  it  is  a  principle  of  natural  jusdce  that 


(a)  2  T.  R.  161. 
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the  several  insurers  should  all  of  them  contribute  in  their 
several  proportions,  to  satisfy  that  loss,  against  which  they 
have  all  insured.  These  principles  have  been  fully  settled 
to  be  law  in  cases  which  I  am  about  to  mention. 

In  the  year  1763,  in  the  case  ofNewby  v.  Reed  (a),  it  was  When  a 
held  by  Lord  Mansfield,  Chief  JusticCi  and  agreed  to  be  the  ^dea double 
course  of  practice,  that  upon  a  double  insurance,  though  the  ^^^^^^^1^ 
assured  is  not  entitled  to  two  satisfactions,  yet  upon  the  first  the  whole  sum 

upon  the  fint 

action  he  may  recover  the  whole  sum  insured,  and  may  leave  aetum,  and 
the  defendant  therein,  to  recover  a  rateable  satisfaction  from  aS^dant  to 

the  other  insurers.  recofer  a  rate- 

able satiafaeUon 

Thus  also  it  was  determined  in  a  subsequent  case  at  Guild'  fromthe  othen. 
hall,  o{  Rogers  v.  Daeis  (6).  It  was  an  action  on  a  policy 
of  insurance  on  a  ship  from  Newfoundland  to  Dominica, 
and  from  thence  to  the  port  of  discharge  in  the  West 
Indies.  It  was  a  valued  policy  on  the  ship  and  freight; 
and  on  the  goods  as  interest  should  appear.  The  ship 
sailed  from  St.  John*s  the  17th  of  December,  1775,  and 
the  plaintiff*  declared  as  for  a  total  loss.  The  defendant 
underwrote  for  200A,  and  has  paid  into  Court  l24fL  This 
sum  was  paid  on  a  supposition  that  the  underwriters  on 
a  former  policy  should  bear  a  share  of  the  loss.  The 
plaintiff*  had  originally  insured  at  Liverpool  on  a  voyage 
from  Newfoundland  to  Barbadoes  and  the  Leeward  Islands, 
with  an  exception  of  American  captures:  but  the  plaintiff^ 
afterwards,  for  the  purpose  of  securing  himself  against  cap- 
tures, and  having  altered  the  course  of  his  voyage,  made  the 
present  insurance.  The  plaintiff*  now  insisted  he  was  entitled 
to  receive  the  full  amount  of  his  insurance  against  the  de- 
fendant, and  not  to  any  part  from  the  JUrer^poo/ underwriters, 
because  the  voyage  not  insured  was  diff*erent  from  that 
insured  at  Liverpool.  There  was,  however,  a  verdict  for 
the  plaintiff  for  his  full  demand,  with  liberty  for  the  defendant 
to  bring  an  action  against  the  Liverpool  underwriters,  if  he 
thought  fit. 

(a)  1  Black.  416. 

(6)  Sit  in  Mich.  Vac.  17  Geo.  3,  before  Lord  Mansfield.  Park  Ins.  601. 
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had  TO. 


So  in  the  case  of  Dam  v.  GUdawi  («),  an  acdoa  ra 
brought  for  money  had  and  received  to  the  oae  of  the  |ilnnriff, 
the  BBdcr-  yf^y^^  ^^g  ^y^  defendant  in  the  \uX  caoie,  in  order  to  reeofcr 
•eeood  jamr-  a  contribution  for  the  loss  which  the  plaintiflrhad  been  ohfiged 
were  held         to  pay.     It  ifas  agreed  by  both  parties  to  admits  that  on  die 


**?{*^!?![r    Londom  policy  (which  was  the  subject  of  the  former  actioo', 


t^.n^-  ^      S20(NL  were  insured:  that  on  thetwoZtrrrpoo/poEdes  I70QL 

wntfTt  OB  the 

intpolinrfDr    wereinsured:  that  the  merchant  was  interested  to  the 


AmeoBtrib^  ^f  5QQ^  ^Q  ^e  3hip^  ggO,^  ^  ^^c  freight,  and  HOUL  on  die 
cargo ;  that  the  phuntiff  had  paid  20(ML  losa,  and  47/.  for  die 
costs.  The  question  was,  whether  the  defendant  was  liable 
to  contribute  anything,  and  what?  The  whole  interest  wm 
S20(M..  and  the  whole  insurance  was  S90(ML  It  was  iuiitcd 
by  the  counsel  for  the  defendant,  that  the  insurance  in  La^ 
don  was  an  illegal  re-assurance ;  and  therefore  the  plaiDoff 
might  have  made  a  good  defence  in  an  action  brought  agiintt 
him :  and  if  so,  he  could  not  now  recover  over  against  die 
defendant. 

Lord  Mansfield. — "  The  question  seems  to  be,  whether  die 

r  insured  hss  not  two  securities  for  the  loss  that  has  happened. 

I  If  so,  can  there  be  a  doubt  that  he  may  bring  his  actkn 

against  either  t  It  is  like  the  case  of  two  securities,  where, 
if  all  the  money  be  recovered  against  one  of  them,  he  maj 
recover  a  portion  from  the  other.  Then  this  would  bring 
it  to  the  question,  whether  the  second  insurance  is  void  as  a 
re-assurance?  But  a  re-assurance  is  a  contract  made  by  the 
insurer  to  secure  himself;  and  this  is  only  a  double  insurance.* 
There  was  another  ground  taken  in  the  cause,  which  u  not 
material  to  be  mentioned  here :  but  upon  this  direction  the 
plaintiff  had  a  verdict. 

2.  There  is  an  important  case  upon  this  subject,  and  a 
very  elaborate  argument  of  Lord  Mansfield^  in  delivering  the 
judgment  of  the  whole  Court  of  King's  Bench,  in  which 
most  of  the  questions  relative  to  double  insurances  are 
clearly  and  decisively  settled,  Godlin  and  others  ▼.  Londos 

(a)  Sit.  Easter  Vac.  17  Geo.  3,  at  Guild.     P^k  Ins.  601. 
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Association  Company  (a).  In  this  cause  the  question 
was,  whether  the  plaintiff  ought  to  recover  his  j  whole 
Io8S|  or  only  a  half?  it  being  objected  that  there  was 
a  double  insurance.  A  verdict  was  found  for  the  whole, 
subject  to  the  opinion  of  the  Court  upon  Lord  Mansfield's 
report. 

Lord  Mansfield,  in  delivering  the  opinion  of  the  Court 
began  by  stating  the  facts,  as  they  appeared  to  him  at  the 
trial 

''  Mr.  Meybohm,  of  Si.  Peiersburgh,  had  dealings  with 
Mr.  Amyand  and  Company,  of  London,  who  often  sent  ships 
from  London  to  Mr.  Meybohm  at  St.  Petersburgh.  Meybohm, 
as  appeared  by  the  evidence,  was  indebted,  on  the  balance 
of  their  accounts,  to  Amyand  and  Company.  Amyand  and 
Company  sent  a  ship,  called  The  GaUoway,  Stephen  Barker, 
master,  to  Mr.  Meybohm  at  St.  Petersburgh,  to  fetch  certain 
goods.  Meybohm  sent  the  goods,  and  promised  to  send  the 
bill  of  lading  by  the  next  post,  but  never  did.  Afterwards, 
in  August,  1756,  Amyand  and  Company  got  a  policy  of  in- 
surance from  private  underwriters  for  1100/.,  on  the  ship, 
tackle,  and  goods,  at  and  from  London  to  St.  Petersburgh, 
and  at  and  from  thence  back  again  to  London ;  which  policy 
was  signed  by  several  private  underwriters,  quite  diflerent 
persons  from  the  present  defendants;  and  of  thb  sum  of 
1 100/.  thus  underwritten,  500L  was  declared  to  be  on  |^  parts 
of  the  ship,  and  the  remaining  600/.  to  be  on  goods.  Between 
the  26th  o(  August,  and  the  38th  of  September,  1756,  (both 
included,)  Mr.  Amyand  insured  800/.  more,  with  other  private 
insurers :  and  this  latter  insurance  was  upon  goods  only,  and 
was  only  at  and  from  St.  Petersburgh  to  London.  On  the 
28th,  29th  and  30th  of  October,  1756,  Mr.  Amyand  msured 
900^  more  with  other  private  insurers,  which  last  insurance 
was  on  goods  only,  at  and  from  the  Sound  to  London.  So 
that  the  whole  sum  insured  by  Amyand  and  Company  was 
2800/.,  of  which  the  sum  of  2300/.  was  on  goods,  and  the 
remaining  500/.  was  on  the  ship.    Several  letters  being  given 

(a)  1  Burr.  489 ;  1  Black.  Rep.  103. 
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in  eTidence,  it  appeared   that  Meybohm   wrote  from  St 
Peter Mlmrgh  on  the  7th  oi  September  1756,  (the  date  of  lui 
firstl  etter  on  thb  subject)  to  Amyand  and  Company;  and 
mentioned  what  goods  he  should  send  to  them,  referring  to 
the  invoice  for  particulars ;  anddirected  them  to  get  insuranee 
thereon,  and  to  pUce  the  goods  and  the  insurance  to  a  po- 
ticular  account  which  he  named  in  bis  letter ;  in  whidi  be 
also  specified  some  iron,  which  was  for  Af  r.  Amyand'i  on 
account.     This  letter  Mr.  Amyand  afterwards  received  (pro* 
bably  about  the  S7th  of  October)  and  in  consequence  of  ic 
made  the  insurance  accordingly,  upon  the  28th,  29th,  lod 
30th  of  the  same  October ^  as  before-mentioned*     Meyboha 
having  shipped  the  goods,  endorsed  the  bills  of  lading  to  one 
Mr.  John  Tamesz,  in  Moscow  (the  plaintiff,  in  effisct,  in  tke 
present  action)  who,  on  the  7th  of  October^  1756,  wrote  to 
his  correspondent  Mr.  Uhthoff,  here  in  Londom^  to  insinc 
these  goods.    In  this  letter  he  desires  Mr.  Uhthoff  to  insure 
the  whole,  that  he  (Tamesx)  might  be  safe  in  all  eventi:  far 
he  suspected  that  these  goods  were  intended  to  be  comigned 
by  Meybohm  to  somebody  else,  and  perhaps  might  be  insored 
by  some  other  persons.     And  he  says  they  were  transfened 
to  him  in  consideration  of  his  being  in  advance  to  Meyboba 
more  than  their  amount.    This  letter  from  Mr.  Tamess,  with 
these  directions  to  insure,  was  received  by  Mr.  Uhthoff  on 
the  15th  otNoeembert  175&    Mr.  Uhthoff  accordmgly  sp- 
plied  to  the  defendants,  the  Loudon  Assurance  CompoMft 
and  disclosed  to  them,  at  the  same  time,  all  these  particulsn: 
and  they,  upon  the  16th  of  Nonember,  1756,  after  being  thus 
apprised  that  there  might  be  another  insurance,  made  the 
insurance  now  in  question  for  S316^  on  the  goods  at  snd 
from  the  Sound  to  London.     The  goods  were  lost  m  the 
voyage.    Mr.  Uhthoff*8  insurance  was  made  by  the  plaintiSi, 
Godin,  Guyhon  and  Company,  who  are  insurance  brokers; 
and  they  declare  that  this  insurance  was  made  by  order  of 
Henry  Uhthoff,  Esq.    This  declaration  is  endorsed  upon  the 
policy,  and  is  dated  the  18th  of  November,  1756.     There  is 
no  doubt  as  to  the  value  of  the  goods,  or  as  to  the  loss  of  them* 
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It  is  admitted  by  the  defendants,  that  the  plaintiffs  ought  to 
recover  half  the  loss  from  them,  but  they  say  they  ought  to 
pay  only  half,  not  the  whole  of  the  loss.  So  that  the  only 
question  is,  whether  the  plaintiffs  are  entitled,  upon  the  cir- 
cumstances of  this  case,  and  upon  the  facts  I  have  been 
stating,  to  recover  the  whole  loss  from  the  present  defendants ; 
or  only  the  half  of  his  loss  from  them,  and  the  remainder 
from  the  underwriters  of  Mr.  Amyand*s  policy.  The  verdict 
is  found  for  the  plaintiff  for  the  whole :  but  it  is  agreed  to 
be  subject  to  the  opinion  of  this  Court,  upon  the  question  I 
have  just  mentioned. 

**  First,  to  consider  it  as  between  the  insurer  and  insured. 
As  between  them,  and  upon  the  foot  of  commutative  justice 
merely,  there  is  no  colour  why  the  insurers  should  not  pay 
the  insured  the  whole ;  for  they  have  received  a  premium  for 
the  whole  risk.  Before  the  introduction  of  wagering  policies, 
it  was  upon  principles  of  convenience  very  wisely  established, 
that  a  man  should  not  recover  more  than  he  had  lost.  In- 
surance was  considered  as  an  indemnity  only,  in  case  of  a  loss ; 
and  therefore  the  insurance  ought  not  to  exceed  the  loss. 
This  rule  was  calculated  to  prevent  fraud  ;  lest  the  tempta- 
tion of  gun  should  occasion  unfair  and  wilful  losses.  If  the  where  there 
insured  is  to  receive  but  one  satisfaction,  natural  justice  says  fjJI^rernhey 
that  the  several  insurers  shall  all  of  them  contribute  pro  shall  all  con- 

tribute  pro 

raid,  to  satisfy  that  loss  against  which  they  have  all  insured,  ratd. 
No  particular  cases  are  to  be  found  on  this  head ;  or,  at  least, 
none  have  been  cited  by  the  counsel  on  either  side.  Where 
a  man  makes  a  double  insurance  of  the  same  thing,  in  such  a 
manner  that  he  can  clearly  recover  against  several  insurers 
in  distinct  policies  a  double  satisfaction,  the  law  certainly 
says  that  he  ought  not  to  recover  doubly  for  the  same  loss, 
but  be  content  with  one  single  satisfaction  for  it  And  if  the 
same  man  really  and  for  his  own  proper  account  insures  the 
same  goods  doubly,  though  both  insurances  be  not  made  in 
his  own  name,  but  one  or  both  of  them  in  the  name  of 
another  person,  yet  that  is  just  the  same  thing;  for  the  same 
person  is  to  have  the  benefit  of  both  policies.    And  if  the 
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whole  should  be  recovered  from  one,  be  ought  to  stand  in  the 
place  of  the  insured,  to  receive  contribution  fironn  the  other, 
who  was  equally  liable  to  pay  the  whole.  But  in  this  cue  if 
Tamesz  was  not  to  have  the  benefit  of  both  policies  b  d 
events,  then  it  can  never  be  considered  as  a  double  policy  * 

'*  It  has  been  said,  that  the  endorsement  of  the  bills  of 
lading  transferred  Meybohm's  interest  in  aU  policies,  b? 
which  the  cargo  assigned  was  insured ;  and  therefore  Tamea 
has  a  right  to  Mr.  Amyand's  policy ;  and  that  Tamesz,  beini 
the  assignee  of  Meybohm,  is  the  cesiuy  que  trmsi  of  it,  ui 
may  recover  the  money  insured ;  and  even  that  he  may  briog 
trover,  or  detinue,  for  the  very  policy  itself:  and  it  is  urged 
from  hence,  that  he  either  will  or  may  have  a  double  satis- 
faction for  the  same  loss." 

'*  But  allowing  that  by  the  endorsement  of  the  bilb  of 
lading  and  assigning  the  cargo  to  Tamesz^  he  stands  in  tie 
place  of  Meybohm  in  respect  of  his  insurances ;  yet  Hr. 
Amyand  has  an  interest  of  his  own,  and  had  actually  insured 
the  ship  and  goods  to  the  amount  of  1,900/.   (upon  both 
together)  prior  to  any  directions  or  intimation  received  bm 
Mr.  Meybohm,  to  insure  for  him.    Various  people  may  insoR 
various  interests  on  the  same  bottom :    (as  one  persoo  for 
goods,  another  for  bottomry,  &c.)     And  here  Mr.  AiD)aod 
bad  an  interest  of  his  own,  distinct  from  that  of  Mr.  Meyboha: 
he  had  a  lien  upon  these  very  goods  as  a  factor  to  whom  a 
balance  was  due.    And  he  had  the  sole  interest  in  the  ship; 
which  was  a  part  of  the  things  insured  by  him.    It  is  iar 
from  appearing,  that  even  his  last  insurance  (in  October)  was 
made  on  the  account  of  Meybohm,  or  as  agent  for  him.    So 
far  from  it,  Mr.  Amyand  insists  upon  it  for  his  own  benefit 
(as  be  expressly  declared  at  the  trial),  and  absolutely  refuses 
to  give  it  up,  or  to  suffer  bis  name  to  be  used  by  the  plain- 
tiff*; though  he  was  a  witness  for  the  defendants,  and  was 
produced  by  them,  and  inclined  to  serve  them.     So  that  the 
foundation  of  this  argument,  urged  by  the  defendants*  counsel, 
fails  them ;  and  there  is,  in  reality,  nothing  to  support  it. 
But  even  supposing  that  Mr.  Amyand  had  made  his  insor 
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ance,  not  upon  his  own  Bccount,  but  as  agent  or  factor  for 
Mr.  Meybohm,  and  upon  the  account  of  Meybohm ;  yet  even 
then  Tamesz  can  never  come  against  Amyand's  undervrriters, 
or  come  at  Amyand's  policy,  to  his  own  use.    For  Amyand, 
the  factor  of  Meybohm  has  possession  of  the  policy,  and 
appears  to  have  been  a  creditor  of  Meybohm  upon  the  balance 
of  accounts  between  them,  at  the  time  when  he  made  the 
insurance :  and  I  take  it  now  to  be  a  settled  point,  **  that  a 
factor  to  whom  a  balance  is  due,  has  a  lien  upon  all  goods 
of  his  principal,  so  long  as  they  remain  in  his  possession.** 
Kruger  and  others  v.   Wilcox  and  oihers,  was  a  case  in 
Chancery  upon  this  point  (a).    It  came  on  first  before  Sir 
Join  Strange,  then  Master  of  the  RoUs,  who  decreed  an 
account,  and  directed  allowances  to  be  made  for  what  the 
factor  had  expended  on  account  of  the  ship  or  cargo,  and 
reserved  all  further  directions  till  after  the  Master's  report. 
It  came  on  again,  afterwards,  for  further  directions,  after  the 
Master*s   report,  before    the    Lord   Chancellor,  who   was 
attended  by  four  eminent  merchants,  whom  he  interrogated 
publicly.     After  which  he  took  time  to  consider  of  it ;  and 
on  the  first  of  February ,  1 755,  decreed,  "  that  a  factor  has  a 
lien  on  goods  consigned  to  him ;  not  only  for  incident  charges 
but  as  an  item  of  mutual  account  for  the  general  balance  due 
to  him  so  long  as  he  retains  the  possession.     But  if  he  part 
,with  the  possession  of  the  goods,  he  parts  with  his  lien, 
because  it  cannot  then  be  retained  as  an  item  for  the  general 
account.**    There  was  another  case,  in  the  same  Court,  of 
Gardiner  v.  Coleman^  a  few  months  after;  in  which  the 
former  case,  determined,  as  I  have  mentioned,  was  considered 
as  a  point  settled ;  and  this  latter  case  o(  Gardiner  v,  Coleman 
was  decreed  agreeably  to  iL    So  that  Mr.  Amyand,  even 
considered  as  factor  or  agent  to  Meybohm,  and  as  making 
the  insurance  upon  Meybohm's  account,  is  yet  entitled  to 
retain  the  policy ;  Meybohm  being  indebted  to  him  upon  the 
balance  of  the  account  between  them ;  and  he  has  a  lien  upon 

(a)  Ambler's  Rep.  352. 


, « 


782  Of  Re-Asmrance  and  Double  Assurance,  [part  n. 

the  policy  whilst  it  continues  in  his  possession.  Therefore, 
even  in  this  view  of  the  case,  Mr.  Tamess  must  first  have 
paid  to  Amyand  the  balance  of  his  (Amyand's)  account,  befim 
he  could  have  gotten  that  policy  out  of  Amyand's  hinds; 
and  consequently  Mr.  Tamess  was  very  far  from  bein^ 
entitled  to  the  benefit  of  it  as  a  cestuy  que  truti,  absolotdj 
and  entirely." 

''  But  if  the  question,  *  Whether  Tamesz  could  take  the 
benefit  of  Mr.  Amyand*8  policy ,*  were  doubtful ;  yet  ben, 
Tamesz  insured  the  goods  with  the  defendants,  expresslj 
under  the  declaration  of  his  suspicion,  that  there  might  hive 
been  a  former  consignation,  and  some  former  insurance  made 
upon  the  goods  by  some  other  person  :  but  he  desired  to 
insure  the  whole  for  his  own  security;  and  to  this  tbed^ 
fendants  agreed,  and  took  the  whole  premium.  Amjaod 
insisted  upon  his  right  to  the  whole  benefit  of  his  own  policy, 
when  he  was  examined  as  a  witness :  and  is  now  litigatbgit 
in  Chancery.  It  would  neither  be  just  nor  reasonable,  that 
Tamesz  should  only  recover  half  of  hb  loss  from  the  defend- 
ants, and  be  turned  round  for  the  other  half  to  the  uncertun 
event  of  a  long  and  expensive  litigation.  I  do  not  beEeve 
there  ever  will  or  can  be  a  recovery  by  Tamesx,  or  those  vho 
shall  stand  in  his  place,  against  Amyand*s  underwriteni 
However,  if  those  underwriters  are  liable  to  contribute  at  aD, 
i  the  contribution  ought  to  be  among  the  several  insoren 

themselves:  but  Tamesz,  the  insured,  has  a  right  to  recofer 
his  whole  loss  from  the  defendants,  upon  the  policy  now  in 
question,  by  which  they  are  bound  to  pay  the  whole.  For 
though  here  be  two  insurances,  yet  it  is  not  a  double  in- 
surance; to  call  it  so  is  only  confounding  terms.  If  Tames 
could  recover  against  both  sets  of  insurers,  yet  he  certainly 
could  not  recover  against  the  underwriters  of  Amyand'a 
policy,  without  some  expense ;  nor  without  also  first  pajring 
and  re-imbursing  to  Mr.  Amyand  the  premium  he  paid,  and 
also  his  charges.  This  is  by  no  means  within  the  idea  of  i 
double  insurance.  Two  persons  may  insure  two  differen 
interests ;  each  to  the  whole  value ;  as  the  master  for  wages 
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the  owner  for  freight,  &c.  But  a  double  insurance  is  where 
the  same  man  is  to  receive  two  sums  instead  of  one,  or  the 
same  sum  twice  over  for  the  same  loss,  by  reason  of  his 
having  made  two  insurances  upon  the  same  goods,  or  the 
same  ship.  Mr.  Tamesz  is  entitled  to  receive  the  whole  from 
the  defendants,  upon  their  policy ;  whatever  shall  become  of 
Mr.  Amyand*s  policy :  and  they  will  have  a  right,  in  case  he 
can  claim  anything  under  Mr.  Amyand's  policy,  to  stand  in 
his  place,  for  a  contribution  to  be  paid  by  the  other  under- 
writers to  them.  But  still  they  are  obliged  to  pay  the  whole 
to  him.  Therefore,  upon  these  grounds  and  principles  in 
every  light  in  which  the  case  can  be  put,  we  are  all  of  us 
clearly  of  opinion,  that  it  is  right,  as  it  now  stands  for;  and 
that  ihepoitea  must  be  delivered  to  the  plaintiff.** 


SECTION  VI. 

OF  THE  PROCEEDINGS  IN  THE  ACTION. 

Having  in  the  seventeenth  section  of  the  first  Part  of  this 
Treatise  shewn  how  policies  are  in  practice  actually  made, 
and  having  likewise  shewn  how  the  accounts  are  settled 
between  the  assured,  the  broker,  and  the  underwriter,  and 
what  has  been  settled  by  the  Courts  as  to  the  validity  in  law 
of  passing  such  accounts  between  the  three  parties;  in  the 
present  section  it  is  my  object  to  pomt  out,  io  the  case  of  either 
party  disputing  the  payment  demanded  by  the  other  or  dis- 
puting as  to  the  character  of  the  loss,  which  of  course  makes 
all  the  difference  in  the  payment,  what  steps  and  proceedings 
will  be  necessary  for  either  to  take,  in  the  one  case  to  recover 
by  law  what  the  one  party  claims,  and  in  the  other  in  order 
to  resist  it ;  or  in  any  case,  where  either  of  the  parties  thinks 
that  he  has  a  legal  claim  against  the  other. 

The  relief  which,  by  the  law  in  this  country  is  settled,  is 
generally  by  an  action  at  law.  Though  there  are  cases 
where  either  party  may,  and  sometimes  does  go  to  a  Court  of 
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Elquity  for  relief,  aa  for  instance  for  an  injunction  to  stop  in 
action  at  law.  (a)  There  are  two  well  known  instances  io 
which  a  Court  of  Equity  will  or  will  not  interfere ;  which  are 
these :  at  the  Common  Law  it  is  a  maxim  that  a  policy  of  as- 
surance cannot  be  altered  after  it  has  been  signed,  (at  least 
not  without  the  consent  of  the  parties)  and  a  Court  of  Equitj 
will  not  alter  a  policy  in  the  absence  of  strong  proof  of  hs 
being  contrary  to  the  intent  and  agreement  of  the  pardes. 
'  This  was  held  in  the  case  of  Henkle  v.  Royal  Exchange  Ah 
suranee  Company.  (6)  But  where  a  policy  has  been  drawn 
up  by  mistakCf  in  terms  which  are  not  conformable  to  the 
real  intention  of  the  parties,  the  instrument  may  be  rectified 
in  a  Court  of  Equity  by  the  slip  or  label,  so  decided  id  the 
case  of  Motteux  ▼.  The  Governor  and  Company  of  LonAm 
Assurance,  (e)  There  is  another  ground  for  an  application 
to  a  Court  of  Equity,  where  there  is  a  suspicion  of  fraud  on 
the  part  of  the  assured  :  in  such  cases,  the  Court  of  Equity 
will  compel  the  party  to  make  a  full  disclosure  upon  oath  of 
all  the  circumstances  that  are  within  his  knowledge,  (d)  Bot 
except  in  these  instances,  all  issues  upon  policies  of  insursDce 
must  be  tried  in  the  Courts  of  Common  Law. 

Even  if  the  parties,  by  a  clause  in  the  policy,  agree  that  b 
case  of  a  dispute,  it  shall  be  referred  to  arbitration,  that  wiD 
not  be  a  sufficient  bar  to  an  action  at  law,  provided  do 
reference  has  been  in  fact  made,  nor  is*  depending. 

Thus  in  Kill  v.  HolliSter{e)  in  an  action  upon  a  policy  of 
insurance  it  appeared,  that  a  clause  was  inserted,  that  in  case 
of  any  loss  or  dispute  about  the  policy,  it  should  be  referred 
to  arbitration ;  and  the  plaintiff  averred  in  his  declaration, 
that  there  had  been  no  reference.  Upon  the  trial  at  CrwU- 
hall,  the  point  was  reserved  for  the  consideration  of  the  Court, 
whether  this  action  would  lie  before  a  reference  had  been 

(a)  See  Lewen  v.  Swasto,  <mte,  son  o.  Chamock,  8  T.  R.  139,  it 

p.  342.  was  held  that  a  covenant  in  a  deed 

(ft)  1  Ves.  317.  to  refer  all  matters  is  not  taiiicieiit 

(c)  1  Atkynt,  545.  to  oust  the  courts  of  law  and  eqnitj 

id)  2  Atkyns,  359*  of  their  jurisdiction. 
(tf)  1  Will.  129.   AnainThomp- 
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made  ;  and  it  was  held  by  the  whole  Court,  that  if  there  had 
been  a  reference  depending,  or  made  and  determined,  it 
might  have  been  a  bar:  but  the  agreement  of  the  parties 
cannot  oust  this  Court ;  and  as  no  reference  has  been,  nor 
any  is  depending,  the  action  is  well  brought,  and  the  plaintiff 
roust  have  judgment. 

II.  Having  thus  seen  in  what  Courts  the  party  injured  in  Of  the  form  of 
the  contract  of  insurance  is  to  seek  for  redress,  let  us  now 
consider,   by  what  form  of  action  that  redress  is  to  be 
obtained. 

I.  The  act  of  Parliament,  by  which  the  two  insurance  i.  The  remedy 
Companies  were  erected  (a),  ordered,  that  they  should  have  a  H^l^rated 
common  seal,  by  affixing  which,  all  corporate  bodies  ratify  b^iStiono? 
and  confirm  their  contracts  (6).    Hence  a  policy  of  insurance  <^^  ^r 
made  by  the  Royal  Exchange  Auurance  Company,  or  the 
London  Assurance  Company,  is  a  contract  under  seal ;   and 
if  the   contract  is  broken,  the  proceedings  against   these 
Companies  must  be  by  action  of  debt  or  covenant  (c).     From 
this  circumstance  a  great  inconvenience  arose ;  for  under  the 
plea  of  the  general  issue  to  an  action  of  debt  or  covenant,  the 
true  merits  of  the  case  could  seldom  come  in  question:  but 
in  order  to  bring  them  forward,  it  became  necessary  to  plead 
specially.     This  was  attended  with  such  a  heavy  expense, 
such  great  delays,  and   frequent  applications  to  Courts  of 
Equity  for  relief,  that  the  Legislature  at  last  interposed,  and 
enacted,  *'  that  in  all  actions  of  debt  to  be  sued  or  commenced  They  may 
against  either  of  the  said  corporations,  upon  any  policy  of  ^^eral  rasuo 
insurance  under  the  common  seal  of  such  corporations,  for  the  ""^  §a  mlSusr 
assuring  of  any  ship  or  ships,  goods  or  merchandises,  at  sea  in  o?idence. 
or  going  to  sea,  it  should  and  might  be  lawful  to  and  for  the 
said  corporations,  in  such  action  or  suit,  to  plead  generally, 
that  they  owed  nothing  to  the  plaintiff  or  plaintifis  in  such 

(a)  Ante,  p.  530.  the  jury  to  asseis  the  damages,  are 

(6)  6  Geo.  1,  c.  18.  given  as  in  the  case  of  the  Royal 

(c)  By  the  89  Geo.  3,  c.  83,  the  Exchange  and  London  Asinrance 

Globe  Insurance  Company  was  in-  Companies,  and  in  other  corporate 

.  corporated,  and  by  the  9th  sect  the  Insurance  Companies. 

same  pleas  and  the  same  power  to 

E  £  B 
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suit  or  actio?;  and  that  in  all  actions  of  covenant,  which 
should  be  sued  or  commenced  against  either  of  the  said  cor- 
porations upon    any   such   poHcy    of  assurance    under  the 
common  seal  of  such  corporation-  for  the  assuring  of  any  ship 
or  ships,  goods  or  merchandises,  at  sea  or  going  to  sea,  it 
should  and  might  be  lawful  for  the  said  respective  corpora- 
tions, in  such  action  or  suit,  to  plead  generally,  that  they  had 
not  broke  the  covenants  in  such  policy  contained,  or  any  of 
them;  and  if  thereupon  issue  should  be  joined,  it  should  and 
might  be  lawful  for  the  jury,  if  they  should  see  cause,  upoD 
the  trial  of  such  issue,  to  find  a  verdict  for  the  plaintiff  or 
plaintiffs  in  such  suit  or  action,  and  to  give  so  much,  or  such 
part  only  of  the  sum  demanded,  if  it  be  an  action  of  debt,  or 
so  much  in  damages,  if  it  be  an  action   of  covenant,  as  it 
should  appear  to  them,  upon  the  evidence  ^ven  upon  sodi 
trial,  such  plaintiff  or  plaintiffs  ought  in  justice  to  have.**  [a] 
\  2.  The  remedy       2.  Wherever  the  contract  of  insurance  is  entered  into  with 

(  pmste  ander.    &  private  underwriter,  it  is  done  by  the  insurer  merely  sab- 

(  l!tSon  of^^       scribing  his  name  to  the  instrument,  which  is  no  more  thaa 

I  anumptit.         what  is  Called  a  simple  contract ;  the  remedy  for  a  breach  of 

i  which  is  by  an  action  of  assumpsit,  or  an  action  upon  the  case 

founded  upon  the  promise  and  undertaking  of  the  insurer. 
3.  Consolida-        3.  When  a  number  of  actions  are  brought  upon  the  same 
»       SSTu^riT^^  policy,  it  is  a  constant  practice  (b)  to  consotidate  them  by  a 
tbe  terms  on      yu\q  ©f  Court,  or  by  a  Judge's  order,  which  restraint  the 

which  It  IS  ^  "^  ,  .  ,  , 

usually  made,    plaintiff  from  proceeding  to  trial  in  more  actions  than  one, 

and  binds  the  defendants,  in  all  the  others,  to  abide  the 
fate  of  that  one ;  but  this  is  done  on  the  condition  that  the 
defendant  shall  not  file  any  bill  in  equity,  or  bring  any  writ 
of  error  for  delay.  The  Court  will  likewise,  upon  a  proper 
ground  being  made  by  the  plaintiff,  impose  any  other  tenni 
on  the  defendants  which  under  all  circumstances  appear  rea- 
sonable: as  that  they  shall  produce  at  the  trial  all  books, 

(a)  11  Geo.  1,  c.  30,  s.  43.    And  plea, 
by  Reg.  Gen.,  Trin.  Term,  1  Vict         (6)  See  ante,  p.  681.  in  the  cue 

the  words  "  by  statate"  must  now  of  Thelluson  v.  Staples, 
be  inserted  in  the  margin  of  the 
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papers,  &c.,  in  their  custody,  material  to  the  point  in  issue : 
that  the  defendant,  in  the  action  to  be  tried,  shall  admit  his 
subscription  to  the  policy,  the  interest  of  the  assured,  the 
loss,  or  any  other  fact  upon  which  the  question  intended  to 
be  tried  does  not  turn,  or  which  is  not  meant  to  be  seriously 
disputed.  But  the  Court  will  not  impose  any  terms  on  the 
defendant,  out  of  the  ordinary  course,  without  his  consent, 
which,  however,  a  defendant  who  only  means  to  litigate  fairly 
will  not  refuse,  when  it  is  only  to  save  the  trouble  and 
expense  of  proving  facts  which  are  not  disputed.  And,  on 
the  other  hand,  the  Court  will  impose  any  reasonable  counter 
terms  on  the  plaintiff  which  the  defendant  may  have  to 
propose  (a). 

It  was  formerly  thought  that  a  consolidation  rule  bound  The  rule  is  not 
the  plaintiff  as  well  as  the  defendant,  and  that  the  Court  or  piunuS'u'weU 
Judge  could  not,  though  fresh  evidence  had  been  discovered,  Jltodwit, 
permit  the  plaintiff  to  try  the  other  actions.   But  the  contrary 
has  now  been  decided  in  the  case  of  Doyle  v.  Douglas  (6)9 
in  which  a  consolidation  rule  had  been  entered  into,-  whereby 
ten  of  the  defendants  agreed  to  be  bound  by  the  verdict  in  Where  the 
the  first  action,  Doyle  v.  Dallas^  to  make  certain  admis-  FaUeVin  the 
sions,  and  bring  no  writ  of  error,  and  file  no  bill  in  equity  ^'JIJ^*mi'  ^ 
for  delay ;  and  the  proceedings  were  to  be  delayed  in  the  restrain  him 
last  ten  actions  till  after  the  trial  of  the  first.  The  defendant  second  cause 
had  the  verdict,  and  judgment  was  signed,  and  execution  )!^e"tiu£e 
issued  for  the  costs.    No  levy  was  made,  as  the  plaintiff's  costs  of  the 

n    »^         »  ^^  *'®  |MUd. 

goods  mere  moved  out  of  the  way.  The  case  of  Doyle  v. 
Douglas  being  set  down  for  trial,  a  rule  was  obtained  to 
show  cause  why  the  proceedings  in  Doyle  v.  Douglas  should 
not  be  stayed  till  the  plaintiff  should  have  paid  the  costs  in 
Doyle  V.  Dallas^  and  why  the  defendant  should  not  be 
allowed  to  issue  execution. 

Per  Curiam. — **  To  grant  this  rule,  would  be  stretching 
the  authority  of  the  Court  farther  than  we  are  entitled  to 

(a)  See  Marsh,  vol.  2,  ch.  16,      fendant  had  been  ruled  by  a  Judge's 
a.  4.  order  not  to  issue  execution. 

(6)  4  B.  &  Ad.  544.    The  de- 
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And  the  Court 
will  not  compel 
the  plaintiff, 
without  his 
conieut,  to 


on  the  fame 
policy  against 
different 


event  of  one. 


carry  it.  By  the  practice  contended  for,  the  plaintiff,  as  well 
as  the  defendant,  would  be  bound  by  the  consolidation  rule. 
The  defendant  may  issue  execution,  but  the  cost  of  the  rule 
must  be  discharged'*  (a). 

And    in  the    case  of   Doyle    v.    Anderson:    Doyle   v. 
Stewart  (6),  where  a  plaintiff  brings  several  actions  upon  the 
same  policy  of  insurance  against  several  underwriters,  the 
submit  to  ha?e    Court  will  not,  without  the  consent  of  the  plaintiff^  make  a 

several  actions  1.1.  1  ■  <•  «       1         1    .     .^        .   « 

consolidation  rule  upon  the  terms  of  both  plaintiff  and  de- 
fendant, being  bound  in  all  the  actions  by  the  event  of  one. 
»^'^«^"      The  Court  saying,  "  that  they  could  not  force  a  party  to 

accept  a  benefit,  for  which  he  does  not  ask,  and  impose 
conditions  on  him  for  so  doing.** 

In  a  later  case  of  HolUngsworth  v.  Broderici,  ^.  (c), 
however,  than  the  preceding,  where  two  actions  had  been 
brought  by  the  same  plaintiff  on  the  same  policy  of  insiir- 
ance  against  different  defendants,  the  Court  ordered  them  to 
be  consolidated,  after  a  declaration  had  been  delivered  in 
one,  and  an  appearance  entered  in  the  other,  at  the  instance 
of  the  defendant,  in  the  latter  action,  though  the  plaintiflf 
objected. 

But  in  the  case  of  Ohrly  v.  Dunbar  (c/),  where  sixty-five 
actions  were  brought  by  one  party  on  policies  of  insurance 
against  individual  underwriters  and  incorporated  companies, 
for  sums  amounting  in  the  whole  to  27,000/.,  the  defendants 
obtained  a  consolidation  rule,  which  bound  the  plaintiff  as 
well  as  the  defendants.  One  cause  was  tried,  the  plaintiff 
had  a  verdict,  and  a  rule  was  granted  for  a   new  trial  oa 


(a)  In  Long  t;.  Douglas,  Mich. 
T.  1831,  where  the  plaintiff  failing 
in  the  first  cause,  gave  notice  of 
trial  in  another,  the  costs  of  the 
first  remaining  unpaid.  A  rule  was 
obtained  for  staying  the  proceed- 
ings. The  Court  discharged  the 
rule.  Lord  Tenterden,  observing, 
however,  that  where  the  plaintiff 
proceeded  in  a  second  consolidated 


action   without    applying   to  the 
Coort,  he  was  not  entitled  to  hare 
the  benefit  of  any  terms  imposed 
on  the  defendants  by  the  rule. 
(6)  1  A.  &  E.  635. 

(c)  4  A.  &  E.  646,  and  see  the 
rule  which  was  drawn  up  by  con- 
sent in  that  case. 

(d)  5  A.  &  E.  824. 
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affidavit  of  surprise  and  merits.  Two  of  the  defendants  had 
died,  and  the  plaintiff  alleged  that  whilst  the  case  stood  over 
he  lost  the  interest  of  the  27,000/.  The  Court,  on  these 
grounds,  refused  to  direct  the  money  to  be  paid  into  Court 
or  invested,  to  wait  the  event  of  the  cause,  in  which  the  rule 
nisi  had  been  granted. 

4.  As  the  action  on  a  policy  of  assurance  is  of  a  transitory  4.  The  venae 

g*  %        •      iniy  be  cheiic» 

nature,  the  venue,  if  laid  in  a  county  different  from  that  in  ed,  unless 
which  the  cause  of  action  accrued,  may  be  changed  by  the  undCTsSi- 
defendant  in  the  usual  manner  (a),  unless  the  policy  be  under  ^  ?*«  ^^'^  ^ 

^  '  *         "^  action  arise  oat 

seal  {b)\  in  which  case  the  Court  will  not  change  the  venue  of  the  realm, 
without  some  special  reason  being  shown  to  induce  them  to 
depart  from  the  general  rule.     And  the  venue  cannot  be 
-changed  when  the  cause  of  action  arises  out  of  the  realm  (c). 

5.  The  next  consideration  is,  the  declaration  in  the  action ;  The 
and  as,  of  course,  the  form  of  the  policy  upon  which  the 
action  is  brought  must  be  inserted  in  the  declaration,  I  must 
state,  therefore,  what  is  required  of  the  policy,  before  it  can 

be  read  in  the  declaration  as  the  ground  of  the  action. 

Istly, — It  is  necessary  that  the  day,  month,  and  year,  on  The  date  of 
which  the  policy  is  executed  should  appear  upon  the  instru-  the  policy, 
ment  itself. 

2ndly, — That  the  policy  has  a  stamp  required  by  law  (rf).       The  stamp 

»    .  .  .  «        ;  .  11   required  by 

It  IS  my  intention  now  to  present,  for  the  attention  as  well  law. 
as  information  of  the  reader,  some  forms  of  declarations  and 
pleas  on  marine  policies,  and  I  shall  make  such  references 
in  the  body  of  the  declaration  as  I  think  are  necessary  to  the 
pages  of  the  first  part  of  this  Treatise,  where  the  very  words 
of  the  policy  are  fully  treated  of.  I  may,  however,  first 
observe,  that,  in  the  Treatise  itself,  it  will  be  seen  that  in 
many  instances  the   declaration   and   pleas  are  frequently 


(a)   See  1  Saund.  74  a,  n.  (2\  2  Str.  1160. 
n.  (c),  6th  edit.  2  T.  R.  275.  Jones         (6)  1  T.  R.  782  a. 
r.  Pearce,  2  Dowling,  54.   Tidd.  (c)  Tldd.  623,  7  T.  R.  205. 

624.    Form  of  Affidavit,  Chitty's         (d)  The  duties  on  marine  po- 

Forms,  553.  I  Saund.  74  a,  n.  (2),  liciea  are  fixed  by  7  Vict.  c.  21 ;  see 

n.  (c),  and  see  8  M.  &  W.  640;  the  Sched.  to  that  Act. 
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1.  Fonnof  a 
declaration,  on 
a  policy  *'  on 
goods," 
aveiTing  a 
total  loss  by 
the  perils  of 
the 


stated  and  referred  to ;  and,  in  most  cases,  I  have  stated  how 
a  particular  loss  is  to  be  averred  in  the  declaration. 

By  Reg.  5,  H.  T.,  4  Wm.  4,  it  is  ordered  that  "  two 
counts  on  the  same  policy  of  assurance  are  not  to  be  allowed. 
But  a  count  upon  a  policy  of  insurance,  and  a  count  for 
money  had  and  received  to  recover  back  the  premium,  iin- 
plied  by  law,  are  to  be  allowed.  The  account  stated  may 
be  joined,  and  there  may  be  several  breaches  to  the  same 
contract.**  And  by  3  &  4  Wm.  4,  c.  42,  s.  29,  interest  is 
recoverable. 

The  first  form  of  a  declaration  which  I  shall  state,  is  one 
on  a  policy  "  on  goods,**  averring  a  total  loss  by  '*  perils  of 
the  sea.*' 

The  declaration  stated; — "For  that  whereas  the  plain- 
tiff (a),  heretofore  to  wit  on,  &c.  (6),  caused  to  be  made  a 
policy  of  assurance,  (setting  it  out  verbatim)^  purpordng 
thereby  and  containing  therein,  that  Messrs.  Boggs,  Taylor 
and  Co.,  as  well  in  their  own  names,  as  for  and  in  the  names 
of  all  and  every  person  or  persons  to  whom  the  same  did, 
might,  or  should  appertain  in  part  or  in  all,  did  make  assur- 
ance, and  cause  themselves,  and  them  and  every  of  them  to 
be  insured  with  the  General  Maritime  Assurance  Company, 
*  lost  or  not  lost*  (c),  at  and  from  Bombay  to  London^  with 
leave  {d)  to  call  at  all  ports  and  places  on  either  side  of,  and 
at  the  Cape  of  Good  Hope,  including  the  risk  of  craft  to  and 
from  the  vessel  (e)  upon  any  kind  of  goods  and  merchandise, 
and  also  upon  the  body,  tackle,  &c.,  of  and   in  the  ship 
at (/)  and  upon  the  said  ship,  &c.^ (y),  and  so 


■  I 


r. 


(a)  See  ante,  p.  3,  where  the  per. 
ions  are  stated  who,  according  to 
28  Geo.  3,  c.  56,  can  sue  on  a 
marine  policy  of  assurance.  And 
see  by  Reg.  Gen.,  H.  T.  4  Wm.  4, 
r.  5. 

C6)  The  date  of  the  execution  of 
the  policy  in  the  margin. 

(c)  See  ante,  p.  12. 

00  Sec  ante,  p.  208,  as  to  the 


clause  "with  Icarc,"  &c. 

(e)  See  ante,  p.  149,  as  to  this 
clause  of  "  inclading  the  risk  to 
and  from  the  vessel/'  which  varies 
from  the  ordinary  printed  fonn, 
but  which  is  now  frequent  in  prac- 
tice. 

(/)  Tliesc  were  left  blank  in  the 

policy. 
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should  continue  and  endure  during  her  abode  there,  upon  the 
said  ship,  &c. ;  and  further  until  the  said  ship  with  all  her 
tackle,  &c.,  and  goods  and  merchandise  whatsoever,  should  be 

arrived  at (a) ;  and  upon  the  said  ship,  &c.,  until  she 

had  there  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  said  goods  and  merchandise  until  the  same 
should  be  there  discharged  and  safely  landed.  The  insur- 
ance was  declared  to  be  on  360  bales  of  cotton,  and  the 
policy,  after  admitting  the  receipt  of  the  premium,  stated, 
that  the  said  company  were  content,  and  did  take  upon  them 
that  assurance  for  the  sum  of  ^,000/.  The  declaration  then 
alleged,  that  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  request  of  the  defendants,  (then  being  three 
of  the  directors  of  the  said  company),  then  paid  to  the  said 
company  the  sum  of  40/.  as  a  premium  for  the  assurance  of 
2,000/.  upon  the  said  goods,  on  the  said  voyage  in  the  poHcy 
mentioned,  and  then  promised  the  defendants  to  perform  and 
fulBl  all  things  in  the  policy  mentioned,  on  the  behalf  of  the 
assured  to  be  performed  and  fulfilled,  the  defendants  then 
promised  the  plaintiff  that  the  said  company  would  become 
and  be  assurers  to  the  amount  of  the  said  sum  of  2,000/. 
upon  the  said  goods  in  the  said  ship  in  the  policy  mentioned, 
and  would  perform  and  fulfil  all  tilings  therein  mentioned  on 
their  part  and  behalf,  as  assurers  of  the  sum  of  2,000/.  to  be 
performed  and  fulfilled  :  that  the  said  goods  were,  on  the  1st 
of  September f  1841,  shipped  at  Bombay  on  the  said  voyage : 
that  the  plaintiff  was,  during  the  said  voyage,  to  wit,  (b),  on 
the  same  day  and  year  last  aforesaid,  interested  (c)  in  the 
said  goods  in  the  said  policy  mentioned,  and  so  loaded  on 
board  the  said  ship,  to  the  amount  insured :  that  the  said 
insurance  was  made  for  the  use  and  benefit,  and  on  account 
of  the  plaintiff  as  aforesaid :  the  said  ship  afterwards  sailed 

(a)  See  note  (/),  p.  790.  (c)  Every  declaration  must  con- 

(b)  This  allegation  is  not  in  the  tain  the  name  of  the  person  or 
usual  form,  see  ante,  p.  13,  where  persons  interested  in  the  policy, 
the  defendants  admitted  it  in  their  See  Ck)usins  r.  Nantes,  3  Taunt, 
plea,  and  where  the  declaration  was  p-  513,  and  ante,  sect.  4,  where  the 
supported,  and  the  plea  held  bad  law  of  interest  is  fully  discussed, 
on  demurrer. 
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on  the  said  voyage,  and  being    injured    by   tempestooot 

weather,  became  filled  with  water,  whereby  the  said  goods 

were  wetted  and  damaged,  and  rendered  of  no  use  or  Taloe 

to  the  ]plain  tiff. 

The  second  form  of  a  declaration  which  I  shall  state  v 

one  on  a  policy  on  **  ship,**  averring  the  total  loss  by  ^  perils 

of  the  sea.** 
3.  Form  of  m        This  was  an  action  on  a  policy  of  insurance  "for  tweire 
a  policy  **  oB^   calendar  months,  commencing  the  1st  May,  1835,  and  ending 
t&totdSr*  30th  April,  1836,  both  days  inclusive,  in  port  or  at  sea,  in  ill 
oftbeihipby    places,  at  all  times,  and  on  all  services,  upon  any  kind  of 

goods  and  merchandises,  and  also  upon  the  body,  tackle, 


apparel,  ordnance,  munition,  artillery,  boat  and  other  forni- 
ture  of  and  in  the  good  ship  or  vessel  esUed  the  Sherlmrne^ 
valued  at  8,000/.**  The  declaration,  after  setting  out  die 
policy,  and  averring  the  plaintiff*s  interest  in  the  ship,  stated 
that  on  the  1st  of  May,  1835,  the  said  ship  was  in  safety  in 
harbour,  at  Bombay,  in  the  East  Indies  ;  that  afterwards,  snd 
before  the  30th  April,  1836,  to  wit,  on  the  20th  August.  1835, 
whilst  the  said  ship  was  protected  by  the  said  policy,  the  said 
ship  was,  by  the  perils  of  the  sea  and  by  stormy  and  tem- 
pestuous weather,  and  by  the  violence  of  the  winds  and  waves 
greatly  strained,  bulged,  broken,  and  otherwise  damaged  in 
her  body,  rudder,  bowsprit,  irons,  and  other  parts,  whereby 
I  it  became  necessary  to  repair  the  damage  done  to  the  said 

ship  as  aforesaid;   that  after  such  damage   had  arisen  as 

aforesaid,  and  in  consequence  thereof,  the  plaintiff,  by  him- 

I  self  and  servants  and  agents,  to  wit,  on  the  day  and  year 

^  last  aforesaid,  did  labour  for,  in,  and  about  the  safeguard, 

!  safety,  and  preservation  of  the  said  ship  or  vessel,  and  in  so 

I  doing,  and  in  and  about  the  necessary  repair  of  the  said  ship, 

J  by  reason  of  the  damages  so  by  him  sustained  as  aforesaid, 

did  necessarily  lay  out  and  expend  a  large  sum  of  money,  to 
wit,  the  sum  of  1000/.,  whereby  the  defendant  according  to 
the  terms  of  the  said  policy,  and  of  his  said  promise  and 
undertaking,  then  became  liable  to  pay,  and  ought  to  have 
paid  the  pLiii tiff  150/.,  being  the  rateable  proportion  of  the 
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expense  aforesaidi  which  the  defendant  ought  to  have  paid 
and  contributed  in  respect  of  the  insurance  aforesaid,  whereof 
the  defendant  then  had  notice,  (a)  and  that  afterwards,  and 
during  the  continuance  of  the  ris^  and  whilst  the  said  ship 
in  the  said  policy  of  insurance  mentioned  was  protected  by 
the  said  policy,  to  wit,  on  the  lOth  of  October^  1835,  the  ship, 
in  the  said  policy  mentioned,  by  stormy  weather,  &c.,  became 
and  was  wholly  lost  to  the  plaintiff,  of  which  premises  he,  the 
defendant,  had  notice. 

There  was  also  a  count  for  money  had  and  received,  and 
a  count  upon  an  account  stated. 

Thirdly, — The  declaration   after  setting  out  a  policy   of  3.  Form  of  a 
insurance,  in  the  usual  form,  dated  19th  October^  179;^,  on  « policy  of  ^ 
the  PetronelU  "  at  and  from  Bayonne  to  Martinique^  and  at  ^"^"*^  "?" 
and  from  thence  to  return  to  Bayonne^  and  making  all  the  the  total  lon^ 
necessary  averments,  proceeded :    ''  And   the  said  Joseph 
Furtado  further  says,  that  afterward  and  after  the  said  ship 
had  so  arrived  at  Martinique  aforesaid,  in  the  said  writing  or 
policy  of  assurance  mentioned,  and  whilst  she  remained  there 
and  before  her  departure  from  thence,  in  further  prosecution 
of  her  said  voyage,  to  return  to  Bayonne  aforesaid,  to  wit, 
on  the  12th  d&y  o{  November^  in  the  year  of  our  Lord,  1793 
the  said  island  of  Martinique  was  with  force  and  arms,  and ' 
in  a  hostile  manner,  attacked,  captured,  and  taken  by  the 
forces  of  our  present  sovereign  Lord  the  now  King,  then 
being  at  enmity  and  open  war  with  the  said  island,  and  the 
persons  exercising  the  powers  of  government  in  the  same ; 
and  the  said  ship  then  and  there  being  at  the  said  island  as 
aforesaid,  then  and  there  on  the  capture  of  the  same,  was 
then  and  there  seized,  taken,  and  captured  by  the  said  forces 
of  our  said  Lord  the  King,  as  a  prize,  and  thereby  the  same 
ship  with  all  her  tackle,  apparel,  ordnance,  munition,  boat, 
and  other  furniture  thereof  became  and  was  totally  lost  to  the 

(a)  See  ante,  pp.  443,  449,  that  been  repaired,  which  it  was  not, 

the  assured  cannot  recover  the  ex-  owing  to  the  subsequent  total  loss 

pense  which  would  have  been  in-  of  the  ship, 
curred  if  a  certain  damage  had 
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said  Joseph  Furtadoi  to  wit,  at  London  aforesaid,  in  ihe 

parish  and  ward  aforesaid/* 
4.  Form  of  a         Fourthly. — This  was  an  action  of  assumpsit  on  a  policy  of 
a^in^c^^^       assurance.     The  declaration  stated  that  the  pkintiff  caused 
"  freignt/*     ,  himsclf  to  bc  insured, "  lost  or  not  lost,"  at  and  from  CalcMita, 

averring  a  total 

loss  by  **  perils  or  any  port  or  ports,  place  or  places,  all  or  any,  and  in  anr 

of  the  sea* " 

succession,  on  the  Coromandel  coast,  to  any  port  or  ports, 
place  or  places,  in  Bourbon^  upon  any  kind  of  goods  and 
merchandises,   and   also    upon    the    body,    tackle,  apparel, 
ordnance,  munition,  artillery,  boat,  and  other  furniture  of, 
and  in  the  good  ship  called  La  France^  beginning  the  adven- 
ture upon  the  said  goods  and  merchandises,  from  the  loading 
thereof  on  board  the  said  ship  at  as  aforesaid,  upon  the  aid 
ship  at  as  aforesaid,  and  so  to  continue  and  endure  upon  the 
said  ship,  until  she  should  be  arrived  at  Bourbon  aforesaid, 
and  be  moored  at  anchor  ''  twenty-four^  hours  in  good  safety, 
and  upon  the  goods  and  merchandises,  until  they  should  be 
discharged  and  safely  landed.     It  was  to  be  lawful  for  the 
said  ship  in  that  voyage,  to  proceed  and  sail  to  and  touch 
and  stay  at  any  port  or  ports,  place  or  places  whatsocTer, 
without  prejudice  to  this  insurance :  the  said  ship,  goods, 
and  merchandises,  &c.,  for  so  much  as  concerned  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this  policy, 
are  to  be  valued  at  1.000/.:  the  perils  the  assurers  were  con* 
tented  to  take  themselves,  were  of  the  sea,  &c.,  and  all  other 
perils,  losses  and  misfortunes  that  had,  or  should  come  to  the 
detriment,  or  damage  of  the  said  goods   and  merchandises 
or  ship,  or  any  part  thereof:  and  by  a  certain  memorandum 
made  on  the  said   writing  or  policy  of  assurance,  the  said 
assurance  was  declared  to  be  on  1,000/.  on  the  '^  freight**  ol 
the  said  vessel,  valued  at  1,000/.     Averment  of  promise  bj 
]  the  defendant  to  become  an  assurer,  in  consideration  of  havinc 

received  the  premium  ;  of  interest  in  the  assured ;  that  th< 
ship  was  in  good  safety  at  a  certain  port  on  the  Coromande 
coast,  called  Coringa;  and  that  whilst  the  ship  was  a 
Coringa  aforesaid,  and  before  the  time  of  the  loss  therein 
after  mentioned,  divers  goods  and  merchandises  amountin 

9 

t 
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to  a  full  cargo  of  the  said  ship,  which  had  been  bought,  pro- 
cured,  and  contracted  for,  for  and  on  account  of  the  said 
person  so  interested  in  the  subject-matter  of  insurance  as 
aforesaid,  were  there,  to  wit,  at  Coringa  aforesaid,  for  the 
purpose  of  being  shipped  and  loaded,  and  which,  but  for  the 
loss  thereinafter  mentioned,  would  have  shipped  and  loaded 
in  and  on  board  the  said  ship,  to  be  conveyed  therein  on  the 
said  voyage  in  the  policy  of  assurance  mentioned,  to  wit, 
from  the  Coromandel  coast  aforesaid  to  Bourbon  aforesaid ; 
that  afterwards,  and  whilst  the  ship  was  at  Coringa  afore- 
said, and  during  the  continuance  of  the  risk  in  the  said 
policy  mentioned,  to  wit,  on,  &c.,  the  said  ship  was  broken, 
damaged,  and  destroyed,  and  rendered  wholly  incapable  of 
pursuing  the  said  voyage  aforesaid,  by  certain  perils  which 
the  said  assurers  by  the  said  policy  did  take  upon  them  as 
aforesaid,  to  wit,  by  the  accidental  breaking  and  giving  way 
of  the  tackle  and  supports,  whereby  the  said  ship  was  sup- 
ported, in  being  moved  from  a  certain  dock ;  in  consequence 
of  which  breaking  and  giving  way,  the  ship  violently  struck 
against  the  sand,  and  was  bilged,  broken,  destroyed,  damaged, 
and  rendered  incapable  of  pursuing  the  said  voyage  as  afore- 
said; and  the  said  ship  and  the  freight,  and  all  benefit, 
profit,  and  advantage  which  the  said  person  so  interested  as 
aforesaid,  would  have  derived  and  acquired  from  the  employ- 
ment of  the  said  ship  in  carrying  and  conveying  the  said 
goods  and  merchandises  on  the  said  voyage  in  the  said 
policy  mentioned,  and  the  means  of  carrying  and  conveying 
the  said  goods  and  merchandise,  were  by  the  means  aforesaid 
wholly  lost  to  the  said  person  so  interested  as  aforesaid ; 
whereof  the  defendant,  afterwards  to  wit,  on,  &c.,  had  notice ; 
by  reason  whereof,  the  defendant  became  and  was  liable  to 
pay,  and  ought  to  have  paid  the  sum  of  200/.  so  by  him 
insured  as  aforesaid. 
There  was  also  a  count  for  money  had  and  received  (a). 

(a)  The  reader  is  here  referred  ration,  pleas,  and  replication,  in  the 
to  page  505  of  this  Treatise,  where  recent  and  important  case  of  Mil- 
he  will  find  fully  stated  the  decla-      ward  o.  Hibbert,  3  Q.  B.  120. 
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6.  The  plaintiff  or  his  attorney^  having  delivered  his 
declaration  to  the  defendant  or  his  attorney,  the  defendaot 
must  plead  to  the  declaration.  And  by  the  rules  of  R  T. 
4  Wm.  4,  the  plea  of  non-assumpsit  operates  only  as  a  deool 
"  of  the  subscription  to  the  policy  by  the  defendant,  and  vol 
of  the  interest,  of  the  commencement  of  the  risk,  of  tbelou, 
or  of  the  alleged  compliance  of  warranties.**  And  all  mattm 
in  confession  and  avoidance  of  the  action,  as  unseaworthi- 
ness, misrepresentation,  concealment,  deviation,  and  varioQi 
other  defences  must  be  especially  pleaded.** 
Payment  of  The  plea  of  money  paid  into  Court  (a),  may  be  either  for 

money  into  ^  • 

Court.  the  purpose  of  meeting  an  average  loss  sustained  by  the  sh^ 

or  cargo,  or  often  a  general  average  upon  the  carga    And 
to  the  money  counts,  the  defendant  frequently  pays  tbevabie 
Proceedinfftby  of  the  premium  into  Court    The  plaintiff,  afWr  a  delireryof 
ptyment  of       »  p'«*  ^f  payment  of  money  into  Court,  shall  be  at  liberty  to 
™^  "*®        reply  to  the  same  by  accepting  the  sum  so  paid  into  Court 

in  full  satisfaction,  and  discharge  of  the  cause  of  action  io 
respect  of  which  it  has  been  paid  in ;  and  he  shall  be  it 
liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  case  of 
non-payment  thereof  within  forty-eight  hours,  to  sign  judg- 
ment for  his  costs  so  taxed  ;  or  the  plaintiff  may  reply,  "  that 
he  has  sustained  damages,  (or,  ^'  that  the  defendant  was  and 
is  indebted  to  him,**  as  the  case  may  be,)  to  a  greater  amoimt 
than  the  said  sum;  and  in  the  event  of  an  issue  thereon 
being  found  for  the  defendant,  the  defendant  shall  be  entitled 
to  judgment  and  his  costs  of  suit. 

When  the  assured  are  not  entitled   to  recover  on  the 
policy,  but  are  entitled  to  a  return  of  premium,  money  shouhl 
be  paid  into  Court,  on  the  count  for  money  had  and  received. 
Tbo  paynumt     The  payment  of  money  into  Court  admits  the  contract  stated 
c^!S^ttS^u     >n  any  «<>""*  ^o  ^*^>ch  the  payment  applies ;    on  a  special 
Khich'ST^J^  count  it  admits  the  special  contract  declared  upon ;  on  ar 
ment  appliei.     indebitatus  count,  it  admits  a  liability  on  some  one  or  Don 
I  contracts,  to  the  amount  of  the  sum  paid  in  (6) ;  and  there 

(fl)  The  form  Reg.  Gen.  1  Vict       M.  &  W.  94.     Supleton  r.  Nowdl 
{b)  See  Kiogham  0.  Robins,  5      6  M.&  W.  9. 

f 

I 
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fore  the  Court  of  King's  Bench  held,  in  the  case  of  Andrews 
V.  Palsgrave  {a),  that  where  the  defendant  paid  money  into 
Court  generally  on  a  declaration  containing  a  count  in  a 
policy  of  insurance,  and  the  common  money  counts  that  that 
was  an  admission  of  the  policy  as  stated  in  the  declaration, 
and  that  the  defendant  could  not  show  by  evidence  that  the 
original  terms  of  the  insurance  was  that  the  risk  was  only  to 
continue  for  twenty-four  hours,  and  that  it  was  afterwards 
altered  by  the  broker  without  their  knowledge.  But  whei^ 
another  defendant,  in  another  action  on  the  same  policy,  had 
paid  money  into  Court  on  the  count  for  money  had  and 
received,  in  another  action  on  the  same  policy,  and  the 
broker  proving  the  alteration  to  have  been  made,  as  above 
stated,  the  plaintiffs  were  nonsuited.  But  in  the  case  of 
Muller  V.  Harishome  (6),  which  was  an  action  on  a  policy  on 
goods,  and  the  defendant  had  paid  money  into  Court  gener- 
ally on  the  whole  declaration,  and  the  only  question  in  the 
cause  was  fraud  in  effecting  the  policy  after  the  ship  had 
sailed  and  was  lost,  and  the  plaintiff  contended  that  the 
defendant  having  paid  the  premium  into  Court  generally  on 
the  declaration,  was  precluded  from  going  into  a  question  of 
the  validity  of  the  contract,  but  must  confine  himself  to  such 
as  only  went  to  reduce  the  value  of  the  goods  insured.  Lord 
Ahanley^  C.  J.,  held,  that  as  the  plaintiff  had  by  his  conduct 
up  to  the  time  of  the  trial,  in  allowing  the  defendant  after 
paying  the  premium  into  Court,  to  go  on  preparing  his 
defence  to  meet  the  only  point  in  question,  viz.,  that  of  frauds 
that  he  was  not  in  a  situation  to  avail  himself  of  such  an 
objection. 

But  it  is  to  be  observed  that  a  plaintiff,  in  setting  forth  the  Bat  the  asfor- 
ground  of  his  demand  upon  the  defendant,  is  at  liberty  to  dife^ntli^ 
state  different  claims  upon  the  record,  though  inconsistent  »«ni8iitent 

^  ^  '      •     o  claims  in 

with  each  other,  without  subjecting  himself  thereby  to  have  differant 
one  of  such  claims  set  up  in  answer  to  the  other  (c).     What-  the  taking  out 

(a)  9  East,  325.    See  also  Mel-  Qbi)  3  Bos.  &  Pull.  556. 

lish  V,  Allnutt,  2  M.  &  S.  106.  (c)  By  the  Court  in  Gould  o. 

Rucker  v.  Palsgrave,  1  Taunt.  419.  Oliver,  2  Scott's  N.  R.  262. 
Evereth  v.  Bell,  7  Taunt.  450. 
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money  by  the 
•iiured  paid  on 
one  count  by 
the  defendant, 
in  Mtisfiiction 
of  the  claim  in 
that  count 
cannot  be  used 
by  the  defend- 
ant as  an  ac- 
knowledgment 
by  the  plaintiff 
in  answer  to 
any  other 
claim  in  the 
declaration 
by  which  it 
may  be 
inconsistent 


ever  issues  are  joined  upon  any  counts  or  pleas,  are  to  be 
tried  by  the  jury  distinctly  from  each  other.     If  not  guiltj, 
and  a  justification  are  pleaded  to  a  declaration  in  trespass, 
the  admission  of  the  trespass  in   the  justification  will  not 
entitle  the  plaintiff  to  a  verdict  on  the  plea  of  not  guihy  {a\ 
And  therefore  in  the  case  of  Gould  and  others  v.  Ofirrr, 
referred  to  in  a  former  part  of  this  Treatise  {b\  which  was  id 
action  brought  by  the  freighters  on  a  charter-party  against  the 
owners  for  an  improper  stowage  of  the  cargo,  and  there  wu 
a  second  count  in  the  declaration,  claiming  a  contribution  for 
a  general  average  in  respect  of  the  deck  cargo,  which  had 
been  thrown  overboard  in  tempestuous  weather,  and  the  ship 
afterwards  saved,  and  which  count  averred  a  stowage  of  the 
plaintiffs'  goods  according  to  the  custom  of  trade,  and  the 
defendant  had  paid  money  into  Court  on  that  count,  which 
the  plaintiffs  took  out  in  satisfaction  of  that  part  of  their 
demand,  it  was  held  by  the  Court  that  this  fact  could  not  at 
the  trial  be  given  in  evidence  as  an  acknowledgment  bj  the 
plaintiffs  that  the  goods  had  been  properly  stowed.    And 
Lord  Chief  Justice  Tindal,  who  delivered  the  judgment  of 
the  Court,  observes, — ''  The  effect  of  the  pleadings  is  this: 
the  plaintiffs  claim  a  total  loss  upon  their  goods,  in  conse- 
quence of  the  misconduct  of  the  defendant ;    and,  in  case 
they  should  fail    in  establishing  such    mbconduct  in  the 
defendant,  they  claim  a  partial  compensation  for  the  sacrifice 
of  their  goods  in  the  shape  of  general  average.     The  de- 
fendant, admitting  the  second  claim,  pa}*s    it   into  Court, 
which  the  plaintiffs  take  out,  having  no  claim  in  this  view 
beyond  the  amount  paid  in.     But,  in  so  doing,  they  do  not 
abandon  the  claim  which  they  have  preferred  in  the  first 
count  of  the  declaration,  and  upon  which  issues  remain  to  be 
tried.     They  would  not,  indeed,  be  permitted  to  retain  the 
whole  amount  of  loss  under  the  first  count,  and  the  amoant 
of  general  average  under  the  second ;  but  they  are  not  to  be 


»: 


r 


(a)  Harrington  v,  Macmorris,  5 
Taunt.  228.  Montgomery  v.  Rich- 
ardaon,  5  C.  &  P.  247.    Edmunds 


V.  Groves,  2  M.  &  W.  642. 
(6)  Ante,  p.  20. 
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deprived  of  their  right  to  insist  that  a  total  loss  has  been 
sustained  by  the  misconduct  of  the  defendant"  (a). 

In  the  very  late  case  of  Harrison  v.  Douglas  {b\  which  The  effect  of 

...  •  1*         t.    ^  -      the  adnuBsion 

was  an  action,  not  on  a  common  manne  policy,  but  one  m  (,.  ^\^^  _. 
which  the  plaintiff,  the  defendant,  and  other  persons,  were  "?°V?  money 
mutual  insurers  on  their  respective  ships  for  the  period  of  the  question  as 
one  year,  the  payment  of  money  into  Court  was  held  to  formanceofa 
amount,  first,  to  a  waiver  of  an  objection  of  the  non-per-  ^^ede^^ 
formance  of  a  condition  precedent ;  and,  secondly,  to  a 
waiver  of  an  otherwise  valid  objection,  that  the  action  was 
brought  too  soon.  The  policy  contained  at  the  foot  of  it  a 
condition  that  all  ships  were  to  be  inspected  and  approved 
of  by  a  majority  of  the  committee  of  insurers  before  admis- 
sion ;  that  all  ships  should  be  well  found,  &c.,  and  otherwise 
in  a  seaworthy  state ;  that  all  vessels  should  have  a  certain 
quantity  of  rope  or  chain  cable,  according  to  their  respective 
burthens,  and  that  all  **  chain  cables  should  be  properly 
tested;"  and,  in  case  of  non-compliance  with  orders  to  repair 
made  by  the  committee  or  the  inspector,  the  parties  neglect- 
ing to  be  uninsured.  The  policy  declared  that  certain  rules 
should  be  deemed  a  component  part  of  the  policy.  And  by 
one  of  the  rules  the  assured  was  not  entitled  to  be  paid  in 
case  of  a  loss,  till  a  period  which  was  shewn  by  the  evidence 
not  to  have  happened  at  the  time  this  action  was  brought* 
The  money  was  paid  into  Court  on  two  counts,  one  of  which 
was  on  the  policy,  averring  generally  a  performance  by  the 
plaintiff  of  all  things  in  the  policy  contained  to  be  performed 
on  his  part,  and  a  compliance  with  all  the  conditions  referred 
to ;  and  on  a  count  for  money  had  and  received,  and  on  an 
account  stated.  At  the  trial,  the  defendant  contended  that 
the  plaintiff  should  be  nonsuited  on  two  grounds,  first,  that 
the  chain  cable  of  the  ship  was  not  properly  tested  according 
to  the  first  rule ;  and  secondly,  that  the  action  was  brought 
too  soon  under  the  other  rule  above  referred  to;  and  the 
defendant  had  leave  given  him  to  move  on  both  these  grounds. 

(a)  See  2  Scott's  N.  R.  263.  (6)  3  A.  &  E.  396. 
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The  judgment  of  the  Court  was  afterwards  delivered  br 
Lord  Chief  Justice  Denrnan,  who  said  that  the  Court  wen 
of  opinion  that  the  chain  cable  being  properly  tested,  taken 
by  itself,  without  more,  was  not  a  condition  precedent ;  but 
that,  suppose  it  was  otherwise,  it  waa  in  the  nature  of  awiot 
of  seaworthiness,  and  the  opinion  of  the  jury  should  hife 
been  taken  on  it ;  and  that,  independently  of  that,  thej 
thought  that  by  payment  of  money  into  Courts  the  objectkn, 
if  it  ever  existed,  was  cured;  for  that  admitted  that  the 
plaintiff  was  entitled  to  recover  something,  which  he  could 
not  be,  if  the  vessel  were  not  seaworthy.  And  that  as  to  the 
second  ground  of  nonsuit,  there  was  no  doubt  but  that  the 
action  was  brought  too  soon ;  and  that  it  would  be  a  cause 
of  nonsuit,  if  it  had  not  been  for  the  paying  monej  iato 
Court :  that  that  admitted  to  some  extent,  at  least,  that  the 
plaintiff  was  entitled  to  recover  (a). 

Having  mentioned  the  effect  of  paying  money  into  Covt 
by  the  defendant,  I  come  now  to  state  one  or  two  examples 
of  pleas  as  I  said  I  intended  to  do. 

The  first  pleas  I  shall  mention  are  those  which  were  in  fact 

pleaded  by  the  defendant  to  the  declaration,  form  of  No.(l.)  W 

The  defendants  pleaded  eight  pleas,  (but  we  shall  coafioe 

ourselves  to  a  part  of  them.) 

lit  Plea.  The  defendants  pleaded  in  the  first  place  non-assumpse- 

runt. 

I  2iid  Plea.  Secondly,  for  a  plea  in  this  behalf  they  stated ;  that  true  it 

I  was  that  the  policy  of  assurance  purporting  and  cootamiDg 

therein  that  Boggs,  Taylor  and  Co.,  did  make  assurance  of 
the  matters  and  things  according  to  the  terms  and  provisions 
of  the  said  policy,  as  in  that  behalf  in  the  declaration  men- 
tioned and  set  forth,  was  made,  to  wit,  upon  the  day  in  that 
behalf  in  the  declaration  alleged :  yet  the  defendants  said, 


(a)  See  the  cases  of  Meager  v.  of  money  into  Court  on  the  quel- 

Smith,  4  B.  &  Ad.  673.    Lundie  o.  tion  as  to  the   performance  of  i 

Robertson,  7  East,  231.    Early  o.  condition  precedent. 

Bowman,  1  B.  &  Ad.  889,  as  to  the  (6)  Amie. 
effect  of  the  admission  by  payment 


f  ■ 
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that  the  said  policy  was  not  caused  to  be  made  by  or  on 
behalf  of  the  plaintiff^  in  manner  and  form  as  alleged  :  con- 
cluding to  the  country. 

Thirdly,  for  a  plea  in  this  behalf,  the  defendants  say  that  ^^  ^^ 
the  plaintiff  did  not,  nor  did  any  person  on  his  behalf  pay 
the  said  premium  or  any  part  thereof,  nor  promise  the  de- 
fendants to  perform  and  fulfil  the  things  in  the  said  policy 
mentioned,  on  behalf  of  the  assured  to  be  performed  and 
iiilfilled  in  manner  and  form  alleged :  concluding  to  the 
country. 

Eighthly,  for  a  plea  in  this  behalf  the  defendants  say,  that  8tfa  Pleik. 
although  the  said  ship  with  the  said  goods  on  board,  set  sail 
upon  the  voyage  from  Bombay  to  London^  and  although  the 
said  goods  were  damaged  and  diminished  in  use  and  value 
on  the  said  voyage,  as  in  the  declaration  mentioned ;  and 
although,  after  the  commencement  and  during  the  course  of 
the  said  voyage,  and  after  the  ship  had  sailed  on  the  said 
voyage  for  divers,  to  wit,  thirty-five  days,  and  for  divers,  to 
wit,  1000  miles,  the  plaintiff  acquired  an  interest  in  the  said 
goods,  to  wit,  to  the  value  and  amount  in  that  behalf  men- 
tioned :  nevertheless,  that  the  said  goods  were  so  damaged 
and  diminished  in  value  as  in  the  declaration  mentioned  before 
the  plaintiff  acquired  or  had  any  interest  therein,  to  wit,  upon 
the  20th  day  of  August,  a.  d.  1841.     Verification. 

The  plaintiff  demurred  specially  to  the  second  and  third 
pleas,  on  the  ground  that  they  amounted  to  pleas  of  the  general 
issue,  and  that  the  matters  alleged  in  them  ought  to  have 
been  given  in  evidence  under  the  issue  joined  on  that  plea ; 
and  pleading  in  the  manner  as  pleaded  by  the  defendants 
tended  to  unnecessary  prolixity  and  delay.  To  the  eighth 
plea,  the  plaintiff  demurred  generally :  and  the  point  marked 
for  argument  on  his  part  was,  that  a  policy  being  made  *^  lost 
or  not  lost,"  the  defendants  were  responsible  for  the  loss,  not- 
withstanding it  happened  before  the  plaintiff  acquired  ao 
interest  in  the  goods,  {a) 

(a)  Ante,  p.  33,  and  see  11  M.  &  W.  299 

F  FF 
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I  shall  now  state  the  pleas  which  were  pleaded  to  the 
second  form  of  declaration  (a). 
Plea  lit  to  the       First,  as  to  so  much  of  the  first  count  as  states  that  the 
ave^loM.      vessel  was  by  the  perils  and  dangers  of  the  sea,  and  by 
stormy  and  tempestuous  weather,  and  violence  of  the  winds 
and  waves,  greatly  strained,  bulged,  broken,  and  otherwise 
damaged,  and  that  the  plaintiff  by  reason  thereof  laboured 
for  and  about  the  safeguard,  safety,  and  preservation  of  the 
said  ship,  and  that  the  plaintiff  did,  after  such  damage  had 
arisen,  and  in  consequence  thereof,  labour  for  and  about  the 
safeguard,  safety  and  preservation  of  the  vessel,  and  io  so 
doing,  and  in  and  about  the  necessary  repairs  of  the  said 
vessel,  by  reason  of  the  damages,  did  necessarily  lay  out  and 
expend  a  large  sum  of  money — the  defendant  said,  that  the 
plaintifTought  not  further  to  maintain  his  action,  because  the 
defendant  brought  into  Court  the  sum  of  18/.  18«.  ready  to 
be  paid  to  the  plaintiff,  and  the  defendant    said  that  the 
plaintiff  had  not  sustained  damages  to  a  greater  amount  than 
the  said  sum  of  18/.  18«.,  in  respect  of  so  much  of  the  cause 
of  action  in  the  introductory  part  of  that  plea  mentioned; 
and  this  he  is  ready  to  verify,  wherefore  he  prayed  judgment, 
if  the  plaintiff  ought  further  to  maintain  his  action  in  respect 
of  the  premises  in  the  introductory  part  of  the  plea  mentioned. 
Plea  Sod  to  Secondly. — As  to  so  much  of  the  first  count  as  stated,  that 

the  total  loM.  .  .  . 

the  said  ship  or  vessel  was  lost  by  stormy  winds  and  tem- 
pestuous weather,  or  by  the  perils  or  dangers  of  the  sea — 
that  the  said  ship  or  vessel  was  not  lost  by  stormy  winds  and 
tempestuous  weather,  or  by  the  perils  or  dangers  of  the  sea, 
as  in  the  first  count  mentioned ;  concluding  to  the  country. 

Plea  3rd.  Thirdly. — To  the  second  and  third  counts,  nan  assumpsii{b), 

Pleas  to  the  fourth  form  of  declaration  (c). 

Plea  1ft  The  defendant  pleads. — First,  that  the  goods  and  mer- 

chandises in  the  declaration  in  that  behalf  mentioned,  had 
not  before  and  at  the  time  of  the  loss  in  the  first  count 

(a)  Ante,  p.  792.  (c)    Ante,  p.  794,  and  7  Scott,  509. 

(b)  5  Scott's  N.  R.  928. 
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mentioned,  been  bought,  procured,  and  contracted  for,'  for 
and  on  account  of  the  said  person  in  the  declaration  in 
that  behalf  mentioned,  to  be  carried  and  conveyed  in  the 
said  ship. 

Secondly. — ^That,  at  the  time  of  the  loss  in  the  declaration  PWa  2nd. 
mentioned,  the  risk  in  the  said  writing  or  policy  of  insurance 
mentioned,  had  not  commenced,  and  the  said  writing  or 
policy  of  insurance  had  not  attached  in  manner  and  form  as 
in  and  by  the  declaration  was  alleged.  « 

Thirdly. — That  the  said  ship  was  not  at  the  time  of  the  Plea  3rd. 
commencement  of  the  risk  insured  against  by  the  said  policy 
in  the  declaration  mentioned,  seaworthy. 

Fourthly. — That  the  said  ship  was  not  broken,  damaged.  Plea  4th. 
and  destroyed,  and  rendered  incapable  of  pursuing  the  said 
voyage  by  any  perils  which   the  said  assurers  by  the  said 
policy  did  take  upon  themselves,  in  manner  and  form  as  in 
and  by  the  said  declaration  was  alleged. 

Fifthly. — That  th  e  ship  was  not  at  any  time  after  the  PIm  fith. 
making  of  the  said  policy,  and  before  the  said  loss  in  the 
first  count  mentioned,  in  good  safety  at  any  port  or  place  on 
the  Corotnandel  coast  in  the  said  policy  mentioned,  in  manner 
and  form  as  by  the  declaration  was  alleged. 

Sixthly. — As  to  the  money  alleged  to  have  been  received  Plea  6th. 
by  the  defendant  to  the  use  of  the  plaintiff,  that  the  de- 
fendant brought  into  Court  SOL  10^.,   beyond  which  the 
plaintiff  had  sustained  no  damage. 

Seventhly. — To  the  residue  of  the  declaration,  that  the  PleaTtb. 
defendant  did  not  promise  tnodo  etformd. 

6.  The  issue  having  been  joined,  it  is  necessary  to  show  how  The  iuue. 
the  plaintiff  is  to  prove  his  case.     Proof  of  the  defendant's  Proof  of 

.     ,  ^       ^  .   .  defendant  s 

subscription  to  the  policy,  or  of  some  person  subscribing  for  subscription  of 
him  by  his  authority,  may  in  some  cases  be  necessary,  though     ^  ^  '^* 
the  subscription  is  in  ordinary  cases  admitted. 

In  the  case  of  Neale  v.  Erving  (a),  where  an  action  was 
brought  upon  a  policy,  in  which  the  policy  was  signed  by  one 

(a)  1  Esp.  6  J . 

F  F  F  2 
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HutchinSy  for  the  defendant     The  witness  said  he  did  Dot 
know  by  what  authority,  but  that  Hutchins  bad  been  in  the 
constant  habit  of  subscribing  policies  for  the  defendant,  and 
had  done  several  for  the  witness,   and  for   others,  to  his 
knowledge.     Lord  Kenyan  was  of  opinion^  that  the  acts  of 
Hutchins  held  him  out  to  the  world  as  properly  authorised, 
and  his  having  subscribed  several  policies  was  sufficient  to 
bind  the  defendant,  who,  and  not  the  plaintiflT,   ought  to 
prove  that  his  power  was  limited.     And   where  a  witness 
stated  that  he  was  authorised  by  a  power  of  attorney,  but 
added,  that  the  defendant  had  been  in  the  habit  of  paying 
losses  upon  policies,  which  the  witness  had  subscribed  in  his 
name.     Lord  EUenbarough  ruled  that  the  power  of  attorney 
need  not  be  produced.    Haughton  v.  Ewbank  (a).     But  m 
the  case  of  Caurieen  v.  Tause  {b\  where  a  witness  proved  the 
agent's  handwriting,  and  swore  he  had  often  seen  him  sign 
policies  for  the  defendant,  but  he   had    never  seen  anj 
general  power  of  attorney  from  the  defendant  to  the  agent, 
nor  did  he  know  that  the  defendant  had  given  the  agent 
any  autliority  to  sign  the  policy  in  question,  nor  was  he 
acquainted  with  any  instance  in  which  the  defendant  had 
paid  a  loss  upon  a  policy  so  subscribed :  Lord  EUemborough 
held  that  the  proof  of  agency  must  be  carried  further. 
The  plaintiff         ^*  ^^  plaintiff  having  averred  in  his  declaration,  that  he  is 
most  prove  his  interested  to  the  amount  of  the  property  insured,  it  is  neces- 

interest  in  the  .     . 

tubjef-t-mAtter,   sary  that  he  should  prove  his  interest  in  the  subject-matter, 
of  bill  of  but  in  a  valued  policy  it  is  not  required  of  him  to  prove  the 

iiding.  &c«       whole.     This  will  be  done  by  the  production  of  the  bills  of 

sale,  bills  of  parcels,  and  the  costs  of  the  outfit;  the  bills^f 
lading  signed  by  the  master,  specifying  the  goods  received  on 
board,  and  for  whom  he  is  to  carry  them.  In  addition  to  the 
bill  of  lading,  &c.,  it  is  usual  to  call  the  captain  or  some 
other  person  to  prove  that  the  goods  mentioned  in  it  were 
actually  on   board.     M'Andrew  v.  Bell  (c).     The  case  of 


(a)  4  Camp,  and  see  Brodebank  (b)  1  Camp.  43 

cu  Sugrue,  5  C.  &  P.  21.  (c)  1  £ap.  373. 


i 
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Caldwell  and  others  v.  BcM  {a\  was  a  case  where  the  law 
relating  to  bills  of  lading  was  much  considered.  The  Court 
held  that  a  bill  of  lading  is  an  acknowledgment  under  the 
hand  of  the  master,  that  he  has  received  such  goods,  which 
he  undertakes  to  deliver  to  the  person  named  in  the  bill  of 
lading ;  that  it  is  assignable  in  its  nature,  and  by  indorsement 
the  property  is  vested  in  the  assignee. 

But  if,  as  in  the  case  of  Haddow  v.  Parry  {b\  the  master 
qualifies  his  acknowledgment  by  the  words  '*  contents  not 
known,**  the  bill  of  lading  is  not  evidence.  If  the  master  is 
dead,  proof  of  his  death  and  his  handwriting  is  suflScient  (c). 
But  it  was  held  in  Dickson  v.  Lodge  (d),  that  the  bill  of 
lading  is  not  evidence  of  the  shipment  if  the  master  be  alive, 
he  ought  to  be  called,  or  the  mate,  or  some  party  acquainted 
with  the  fact. 

8.  If  the  assured  has  exercised  acts  of  ownership,  in  di-  Proof  of  thr 
recting  the  loading,  &c.,  of  the  ship,  and  paying  the  people  the  ship, 
employed,  this  has  been  held  to  be  primd  facie  sufficient 
proof  of  ownership  in  the  vessel.    Amery  v.  Rogers  {e) 

In  the  case  oi  Robertson  v.  French,  (f)  it  is  laid  down  that  ..    .  .  ^  . 
the  ordinary  mode  is  to  call  the  captain  of  the  vessel  to  prove  evidence  of 
that  he  was  appointed  and  employed  by  the  parties,  and  even  gi^en,  it  b  not 
should  it  appear  on  cross-examination  that  the  ownership  was  p^^oce^h^ 
devised  to  those  persons  under  a  bill  of  sale,  it  is  not  on  that  ^i^  <>^.>*^<'  ^ 

.   ,     the  ship's 

account  necessary  to  produce  the  bill  of  sale  on  the  ship's  register,  noless 
register,  or  to  give  any  further  proof  of  their  property  :  the  ewierce  is 
mere  fact  of  their  possession  as  owners  being  sufficient  primd  '*'»<'«^ 

■  ^  ^  °^  ^  necessary  by 

facie  evidence  of  ownership,  without  the  aid  of  any  docu-  proof  on  the 
mentary  proof  or  title  deeds  on  the  subject,  until  some  further  the  ecotrwy. 
evidence  should   be  rendered   necessary  in  support  of  the 
primd  facie  case  of  ownership  which  is  made  in  consequence 
of  the  adduction  of  some  contrary  proof  on  the  other  side. 

(a)  1  T.  R.  205.    See  Bryans  v,  (e)   1    Eep.   R.    207,    and    see 

Nix,  4  M.  &  W.  775.  Thomas  v.  Foyle,  5  Esp.  88.  Abbott 

(6)  3  Taunt.  303.  on  Shipp.  78  (6th  edit.), 

(c)  Sec  the  Factors'  Act.  (/)  4  East.  137. 
id)  I  Stark.  226. 
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The  register 
alone  is  no 
primA  facie 
proof  of  the 
ownership. 


And  it  was  also  held  that  such  parol  evidence  of  ownenbip, 
at  a  particular  period,  was  not  disproved  by  the  producdon 
of  a  prior  register  in  the  name  of  another  and  subsequeat 
register  to  the  same  person  upon  a  sale  under  a  decree  of  the 
Vice  Chancellor's  Court,  those  being  perfectly  consistent  with 
the  title  in  other  persons  in  the  meantime.  Sutton  i. 
Buck  (a). 

And  in  the  case  of  Pirie  v.  Anderson  (b),  it  was  held  the 
original  certificate  of  the  ship's  registry  is  no  evidence  for  the 
plaintiff  on  a  policy  of  assurance  that  the  interest  in  the  ship 
is  in  the  persons  in  whom  it  is  averred.  And  because  the  title 
of  the  ship  is  not  complete  without  the  register  that  is  do 
reason  why  the  register  alone  should  be  proof  of  the  dtle. 

In  Flower  v.  Young  {c)  hord  EUenborough  says,  ^'hov 
can  the  register  be  evidence  for  a  man  ?  It  may  be  evidence 
against  him  if  he  has  signed  it ;  but  it  can  amount  to  no  more 
than  a  declaration  that  he  is  owner,  which  a  man  cannot 
convert  into  evidence  of  his  own  title.  If  the  register  were 
recognised  as  a  public  document  to  prove  the  ownership,  it 
would  be  evidence  both  against  and  for  all  the  persons  whose 
names  appear  upon  it.  However,  we  can  consider  it  as  a 
private  instrument  only ;  and,  therefore,  although  it  be  evi- 
dence as  an  acknowledgment  against  the  persons  who  sign 
it,  it  cannot  be  evidence  in  their  favour.**  {d) 

But  as  in  Reid  v.  Darby  (^),  if  the  title  of  the  ship  really 
comes  into  question,  no  claim  can  be  set  up  in  opposition  to 
the  Legislative  enactments  on  this  subject.     The  R^btry 
Acts  are  now  consolidated  and  comprised  in  one  act,  3  &  4 
S?J!^!^OTof  Wnu  4,  c.  55,  by  which  it  is  enacted,  "  that  no  ship  or  vessel 

the  Registry 


But  if  tbo  title 
of  the  ship 
really  comes 
in  questioD  no 
claim  can  be 
made  in 


Act,3&4 
Wm.  4,  c  55. 


(a)  2  Taant.  302. 

(6)  4  Tamit.  652. 

(c)  3  Camp.  240. 

id)  By  the  72Qd  section  of  the 
Bankrupt  Act,  6  Geo.  4,  c.  16,  it  is 
provided  "  that  nothing  therein 
contained  shall  invalidate  or  affect 
any  transfer  or  assignment  of  any 
ship  or  vessel,  or  any  share  thereof. 


made  as  a  secnnty  for  any  debi 
or  debts,  either  by  way  of  mort- 
gage or  assiprnmeDt  duly  registerec 
under  the  provisions  of  an  act  ol 
Parliament  made  in  the  fourth  yeai 
of  his  present  Majesty,  intituleti 
•An  Act  for  the  registering  o 
Vessels.' " 
(e)  10  East,  U3, 
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shall  be  entitled  to  any  of  the  privileges  or  advantages  of  a 

British  registered  ship  unless  the  person  or  persons  claiming 

property  therein  shall  have  caused  the  same  to  be  registered, 

in  virtue  of  the  6  Oeo.  4,  c.  1 10,  or  of  the  4  Oeo.  4,  c.  41,  or 

until  such  person  or  persons  shall  have  caused  the  same  to  No  ship  shall 

be  registered  in  manner  thereinafter  mentioned,  and  shall  the  priyileffM 

have  obtained  a  certificate  of  such  registry  from  the  person  ^.*  ^^^ 

o       J  r  ghip  nnless 

or  persons  authorised  to  make  such  registry,  and  grant  such'  registered 
certificate  as  thereinafter  directed"  (a).  And  it  is  further  to  the  act. 
enacted,  **  that  in  case  any  ship  or  vessel  not  being  duly 
registered,  and  not  having  obtained  such  certificate  of  re- 
gistry as  aforesaid,  shall  exercise  any  of  the  privileges  of  a 
British  ship,  the  same  shall  be  subject  to  forfeiture,  and 
also  all  the  guns,  furniture,  ammunition,  tackle,  and  apparel 
to  the  same  ship  or  vessel  belonging,  and  shall  and  may 
be  seized  by  any  officer  or  officers  of  his  Majesty's 
customs*'  (6). 

*'  That  where  the  property  in  any  ship,  or  any  part  Transfers  of 
thereof,  belonging  to  any  of  his  Majesty's  subjects,  shall  be  niade  by  bills 
sold  to  any  other  of  his  Majesty's  subjects,  the  same  shall  be  clrtficatTdl"^ 
transferred  by  bill  of  sale,  containing  a  recital  of  the  certifi-  regiitry. 
cate  of  registry  of  such  ship,  or  the  principal  contents  thereof^ 
otherwise  such  transfer  shall  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  in  equity ;  but  no  bill  of 
sale  shall  be  deemed  void  by  reason  of  any  error  in  such 
recital,  provided  the  identity  of  the  ship  intended  in  the 
recital  be  effectually  proved  thereby"  (c). 

And,  therefore,  a  certificate  of  registry  affords  conclusive  \  certificate 

of  reffistry  is 

proof  that  a  person  not  named  therein,  was  not  at  that  time  endenoe  thac 

owner.    Marsh  v.  Robinson  (rf).  ni^is  noT^ 

And  in  the  case  of  Camden  v.  Anderson  (e\  where  two  ■J«n^<«J^ 

^  ''  tberem  la  not 

partners  purchased  a  ship  under  a  regular  bill  of  sale,  and  owner, 
were  registered  accordingly,  and  they  afterwards  took  in  two 

(a)  Sect  2,  and  see  the  form  in  tion  of  this  section,  see  Hunter  t^. 

the  act.  Parker,  7  M.  &  W.  322. 

(6)  Sect.  4.  (d)  4  Lap.  98. 

(c)  Sect.  31.  Upon  the  construe-  (e)  5  T.  R.  709. 
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other  partners,  who  paid  their  respective  shares  in  the  ship, 
but  there  was  no  transfer  to  them  under  the  direction  of  the 
statute  (a),  it  was  held  that  the  four  partners  bad  noc  in 
insurable  interest  in  the  freight,  for  as  the  right  of  freight 
resulted  from  the  right  of  ownership,  these  four  partners  had 
not  shewn  in  themselves  jointly  (as  laid  in  the  declaratk»; 
either  a  legal  or  equitable  title  in  the  ship. 

When,  therefore,  the  interest  in  the  ship  is  claimed  bja 
bill  of  sale  or  other  writing,  and  possession  and  acts  of 
ownership  are  not  relied  upon  by  the  assured,  he  must  gire 
in  evidence  the  proper  documents  required  by  the  statute  io 
order  to  support  his  case  (6). 

In  the  case  of  Senai  v.  Porter  (c),  where  the  agent  or 
broker  of  the  assured,  having  shown  to  the  underwriter  the 
protest  of  the  captain,  stating  the  circumstances  of  the  lots 
of  the  ship  insured,  and  demanding  payment^  it  was  held  bj 
the  Court,  on  a  motion  for  a  new  trial,  that  the  delivery  of 
this  paper  to  the  defendant  did  not  entitle  him  to  read  it,  u 
evidence  of  the  facts  contained  in  it ;  though^  had  the  cap- 
tain been  called  to  give  a  different  account  of  the  loss  from 
'4  that  contained  in  the  protest,  it  might  have  been  produced 

to  show  that  he  was  not  worthy  of  credit ;  but  it  could  not 
be  read  on  the  part  of  the  defendant  to  prove  any  fact  in  the 


K 


•  : 

* 


So  also  in  Wright  v.  Barnard  (rf),  in  an  action  on  a  policy 
on  the  ship,  a  condemnation  of  the  vessel  by  a  Court  of  Vice 
Admiralty  abroad  for  insufficiency,  after  a  survey  had  upon 
oath,  was  offered  in  evidence  by  the  underwriters,  to  prove 
that  there  were  defects  in  the  ship,  from  which  want  of  sea- 
worthiness at  a  prior  time  was  meant  to  be  inferred  -  but 
Lord  Kent/on  rejected  the  sentence  as  evidence  of  the  facts 

(fl)  26  Geo.  3,  c.  60.  (c)  7  T.  R.  1 58.     The  same  doc- 

(b)  See  the  40th  sect,  of  3  &  4  trine  had  been  previously  held  bv 

Wm.  4,  c.  65,  and  see  Teed  v.  Lord  Kenyon  in  Christian  r.  Combe, 

Martin,  4  Camp.  90,  as  to  second-  2  Esp.  489. 

ary  evidence,  and  see  Woodward  r.  (rf)  Sittings  after  Mich.  ir9S  at 

Ij,                                               Larking,  3  Esp.  286.  Guildhall,  Park  Ins.  863, 


*  ', 


• 
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eontaiiied  in  it,  though  he  admitted  it  to  be  read,  to  prove 
the  mere  fact  of  a  condemnation  having  taken  place ;  and 
this,  notwithstanding  an  order  of  the  Court  of  Exchequer, 
directing  that  it  should  be  admitted  in  evidence. 

A  man  having  purchased  goods  beyond  sea,  in  order  to 
prove  his  property  in  the  cargo,  in  an  action  upon  a  policy 
of  insurance,  produced  a  bill  of  parcels  of  one  Gardiner,  at 
Petersburgh,  with  his  receipt  to  it,  and  proved  his  hand. 
The  defendant  objected  that  this  was  no  evidence  against 
the  insurers ;  but  the  Lord  Chief  Justice  allowed  it.  Russel 
V.  Boheme  {a). 

If  the  policy  is  on  freight,  the  assured  must  show  either 
that  the  goods  were  on  board,  or  ready  to  be  put  on  board, 
under  a  contract  capable  of  being  enforced,  or  that  there 
was  an  inception  of  the  right  by  means  of  a  charter-party. 
And  the  assured  cannot  recover  for  the  whole  freight  under 
even  a  valued  policy  where  only  part  have  been  put  on  board, 
and  no  inchoate  right  to  freight  had  arisen  under  a  charter- 
party  or  other  contract  (6). 

It  is,  in  the  last  place,  incumbent  on  the  plaintiff  to  prove  Thv  plamtiff' 
that  a  loss  has  happened,  and  that  by  the  very  means  stated  wJ^^J?* 
in  the  declaration.    It  is  absolutely  necessary  that  this  rule  the  loss  u 
should  be  strictly  adhered  to;  for  otherwise  the  insurers  declwatioo. 
would  come  into  Court  prepared  to  defend  themselves  against 
one  charge,  and  one  species  of  loss ;  and  they  would  then  be 
obliged  to  resist  a  demand  upon  a  quite  different  ground. 

This  appeared  clearly  in  the  case  of  Gregson  v.  Gilbert  (c),  y^^^  ^  ^i^ 
and  also  in  the  case  of  Kulen  Kemp  v.  Vigne  (rf),  which  was  wm  captured 

but  wterwsjpQs 

an  action  on  a  policy  of  insurance,  which  came  on  to  be  tried  restored  and 
before  Mr.  Justice  BuUer,  who  nonsuited  the  plaintiff.  Upon  ^ormed^he 
a  motion  to  set  aside  that  nonsuit,  the  following  report  was  ^^£S^L 
made  by  the  learned  Judge.    The  insurance  was  upon  goods  the  capture, 
on  board  the  ship  Emanuel,  at  and  from  Falmouth  to  Mar-  the  perils  of 

the  seas,  and 

id)  2  Stra.  1127.  (c)  B.  B.  East  T.  23  Geo.  3. 

(6)  See  Devauz  v,  rAnson^   7  Park  Ins.  138,  amte,  p.  272. 

Scott,  507 ;  5  B.  N   C.  519,  and  {d)  1  T.  R  304. 
oji/f,  p.  173. 
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the  declantion 
alleged  a  loss 
by  capture. 
Tbefiroofof 
the  loss  was 
held  not  to 
support  the 
alicgatbn  in 
the  dcclara- 
tioa. 


ri 


■tj 


seiUes^  warranted  a  Danish  ship,  and  on  the  policj  wu  dm 
memorandum : — ''  The  following  insurance  is  declared  to  be 
on  money  expended  for  reclaiming  the  ship  and  cargo  Tallied 
at  the  sum  which  shall  be  declared  hereafter.    The  Ion  to 
be  paid,  in  case  the  ship  does  not  arrive  at  Marseilles,  and 
without  further  proof  of  interest  than  this  policy ;  warranted 
free  from  all  average,  and  without  the  benefit  of  salTage.* 
It  appeared  that  the  plaintiffs  were  proprietors  of  the  cargo, 
but  not  of  the  ship.     That  the  ship  originally  sailed  with  the 
cargo  on  board  from  Riga  to  Marseilles,  and  that  msonnce 
had  been  effected  at  Bremen  upon  the  cargo  for  that  Tojage, 
in  the  course  of  which  she  was  taken  and  brought  into  Fal- 
mouth  by  an  English  privateer.    That  a  sentence  of  con- 
demnation had  been  there  obtained,  which  was  aftenraidi 
reversed,  upon  the  prize  having  been  proved  to  be  a  nentnl 
ship,  but  the  expenses  of  procuring  that  reversal  were  ordered 
by  the  Admiralty  Court  to  be  a  charge  upon  the  cargo.  The 
plaintiff's  agents  accordingly  paid  the  sum  of  IflSlL  Us.  for 
the  expenses  of  reclaiming  the  ship  and  cargo ;  and  imme- 
diately procured  the  policy  in  question   to   be   effected  in 
January^  1781,  according  to  the  purport  of  the  memorandam. 
In  the  February  following,  the  ship  set  sail  from  Falmontk, 
with  the  original  cargo  on  board,  in  the  prosecution  of  her 
voyage  to  Marseilles,  but,  on  the  26th  of  the  same  month, 
before  her  arrival  there,  was  captured  by  a  Spanish  ship,  and 
carried  into  Ceuta,  in  Spain,  where  she  was  again  condemned. 
An  appeal  was  brought  in  the  Superior  Court  at  Madrid, 
which  promising  to  be  of  long  continuance,  the  cargo,  which 
was  of  a  perishable  nature,  was  ordered  to  be  sold,  and  the 
proceeds  to  be  brought  into  Court  to  wait  the  event  of  the 
suit.     In  May,  1783,  the  vessel  was  restored  by  sentence  of 
the  Court,  and  the  surplus  of  the  proceeds  which  arose  from 
the  sale  of  the  cargo  was  paid  to  the  owners,  deductin<r  the 
expenses  incurred  in  Spain  in  prosecuting  the  appeal.  After 
all  the  charges  paid,  there  only  remained  twenty-six  rix- 
dollars.     As  soon  as  the  ship  was  liberated,  she  sailed  from 
Ceuta  to  Malaga,  in  order  to  refit,  and  having  there  made 
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the  necessary  repairs,  set  sail  for  Bremen^  and  in  that  voyage 
was  lost.  The  insurance  made  upon  the  cargo  at  Bremen  had 
been  paid.  The  declaration  averred  that,  "  whilst  the  ship 
was  proceeding  in  her  said  voyage  from  Falmouth  to  Mar» 
seilleSf  and  before  she  could  arrive  at  Margeilles,  she  was 
captured  by  the  Spaniards,  and  thereby  the  said  ship,  and 
also  the  goods  and  merchandises  on  board  her,  were  totally 
lost  to  the  plaintiffs.'*  At  the  trial,  it  was  objected,  on  the 
part  of  the  defendant,  1st,  that  this  was  not  an  insurable 
interest ;  and  2ndly,  that  the  plaintiffs  could  not  recover 
upon  the  policy  in  this  form  of  declaring,  for  they  stated  the 
loss  to  have  happened  by  capture  ;  whereas,  though  the 
vessel  was  captured,  yet,  having  been  afterwards  restored, 
she  might  have  reached  her  destined  port,  notwithstanding 
the  capture,  in  which  case  the  underwriters  would  have  been 
discharged  by  the  terms  of  the  memorandum.  I  was  of  that 
opinion,  and  upon  the  last  ground  I  nonsuited  the  plaintiffs.** 

This  case  was  very  fully  argued  both  upon  the  merits  and 
the  formal  objection,  after  which  all  the  Judges  spoke  upon 
the  question. 

Lord  Mansfield. — **  A  loss  accrued  upon  the  cargo  in  the 
voyage,  the  underwriter  is  sued,  and  the  loss  is  averred  in 
the  declaration  to  be  by  capture.  The  fact  of  the  case  is, 
that  the  ship  was  taken  by  a  Spanish  privateer,  but  was 
afterwards  restored,  and  in  a  condition  to  pursue  the  voyage, 
and  was  afterwards  lost  in  another  voyage.** 

Mr.  Justice  WiUes. — ''  Upon  this  case  it  is  clear  that  the 
plaintiffs  cannot  recover.  In  the  first  place  there  was  cer- 
tainly a  deviation,  for  the  ship  set  sail  for  Malaga,  instead 
of  proceeding  to  Marseilles.  Secondly,  the  plaintiff  has 
declared  for  a  loss  by  capture ;  but  after  the  capture,  the 
policy  might  still  have  been  complied  with  by  the  ship's 
going  to  Marseilles,  and  therefore  the  loss  cannot  be  said  to 
have  happened  by  that  circumstance.*' 

But  where,  in  the  case  otCary  v.  King  (a),  a  loss  is  averred 

(a)  Cas.  temp.  Hard.  B.  B.  304.  proved  by  evidence  of  the  judg- 
But  salvage  payable  under  a  decree  ment  of  the  Court.  Thelluson  v. 
of  a  Court  of  Admiralty  must  be     Sheddoa,  2  N.  R.  229. 
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Tba  expense  to  be  by  perils  of  the  sea,  and  some  of  the  goods  insured  3 

be giyenm  spoiled  and  Others  saved,  it  is  allowable  to  give  the  expen 

dieaUeinuion  ®^  ^^®  salvage  in  evidence  upon  such  an  averment,  because 

that  the  ship  jg  |^  conseouencc  of  the  accident  laid  in  the  declaration. 

sunk  and  the 

goods  were  In  an  action  on  a  policy  of  insurance  for  insuring  goods  < 

"^^  board  the  ship  A.,  the  plaintiff  declares  that  the  ship  spni] 

a  leak,  and  sunk  in  the  river,  vrhereby  the  goods  we 
spoiled.  The  evidence  was,  that  many  of  the  goods  we 
spoiled,  but  some  were  saved  ;  and  the  question  was,- 
Whether  the  plaintiff  might  give  in  evidence  the  expense  < 
salvage,  that  not  being  particularly  laid  as  a  breach  of  tt 
policy  in  the  declaration  ? 

Lord  Hardwicke,  C.  J. — ''  I  think  they  may  give  it  i 
evidence,  for  the  insurance  is  against  all  accidents.  Tfa 
accident  laid  in  this  declaration  is,  that  the  ship  sunk  is  tfa 
river :  it  goes  on  and  says  that,  by  reason  thereof,  the  good 
were  spoiled ;  that  is  the  only  special  damage  laid,  yet  it  i 
but  the  common  case  of  a  declaration  that  lays  speoj 
damage,  where  the  plaintiff  may  give  evidence  of  any  danag 
that  is  within  his  cause  of  action  as  laid.  And  though  it  wa 
objected  that  such  a  breach  of  the  policy  should  be  laid  a 
the  insurer  may  have  notice  to  defend  it,  it  is  so  in  this  case 
for  they  have  laid  the  accident,  which  b  sufficient  notice 
because  it  must  necessarily  follow  that  some  damage  dii 
happen. 
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Case  of  Manning  and  Another  v.  Irving  (a). 


This  was  an  action  of  assumpsit  brought  by  the  plaintiffs,  Apolic^wu 
managing  owners  of  a  vessel  called  the  General  Kyd^  against  ^^^^  ^g^ 
the  defendant,  one  of  the  directors  and  chairman  of  the  AUi-  upon  a  ship 

(origmally 

ance  Marine  Insurance  Company ^  under  the  provisions  of  an  built  for  the 
act  of  Parliament,  making  the  company  liable  to  be  sued  in  Company's 
the  name  of  their  chairman.    The  first  count  was  upon  a  IJ77^500?^ 
policy  of  insurance  for  8,000/.,  duly  subscribed  on  behalf  of  andfrom China 

to  AuciraSy  and 

the  company  upon  ship  valued  at  17,500/.,  at  and  from  China  back  to  China. 
to  Madras,  while  there,  and  back  to  China,  not  east  of  Hong  p^^^^  tZ*" 
Kong,  with  leave  to  call  at  the  Straits ;  and  averred  a  loss  ^^^J^***  "* 
by  perils  of  the  sea.  The  second  count  was  for  money  paid,  11,000/. 
the  third  for  money  had  and  received,  the  fourth  for  interest,  yoytff,  the 
the  fifth  on  an  account  stated.  The  defendant  pleaded  to  I^i^JJJJSf* 
the  first  count,  that  the  vessel  was  not  wholly  lost,  in  manner  agunst,  dis- 

,  «  o  J  1      1        r  .  masted;  and 

and  form,  &c.,  and  to  the  last  four  non  assumpsit ;  upon  both  by  the  wreck 
of  which  pleas  issue  was  joined.  ^  riMin? 

At  the  trial,  before  Cresswell,  J.,  at  Guildhall,  at  the  WWpyerthe 

'  shiD*8  sides  and 

Sittings  after  Trinity  Term,  1844,  a  verdict  was  found  for  the  stnkine  under 
plaintiffs,  damages  3,000/.,  subject  to  the  following  case : —     copper  and 
The  plaintiff's  vessel,  the  General  Kyd,  of  1318  tons,  had  S^Sf^KT 

(a)  1  Common  Bench  R.  168. 
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The  neceswy  been  originally  built  for,  and  employed  in,  the  trade  of  the 
expecdkureto  j^^^^  j^jf^  Company,  whilst  the  Company  retained  iu  trading 
maget  so  sus-    privileges,  and  had  been  built  at  a  very  great  expense ;  tod 

tained  by  the      *  o 

ihip,andtore-  in  consequence  of  the  Company  ceasing  to  trade,  upon  tbe 
liihild'^  alteration  of  their  charter,  the  General  Kyd,  and  all  other 
^ys«^*  ^  ships  of  the  same  class,  ceased  to  be  in  demand. 
•o  AS  to  render  The  plaintiffs  purchased  the  vessel  in  1839,  for  il,OOQt 
iZ^eyowt  The  policy  in  question  was  effected  by  the  plamtiSs  in 
'^J*^"^  June,  1843 ;  and  at  that  time,  according  to  advices  from  the 
to  not  less  than  purser  of  the  ship,  then  in  China,  the  cost  of  the  vcsiel  to 

10,600/.;  md.     ^  .      ,     ,.         /^  ,        - 

if  snch  ezpen-    them,  mcludmg,  however,  wages  and  other  matters  not  cqd- 

incured,  the     stituting  part  of  the  permanent  value  of  the  ship,  amounted  to 

S^^el^        17,500/.,  the  value  in  the  policy. 

worth  a  sum  No  insurance  was  effected  by  the  plaintiffs  on  the  freight 

9.000L  During  of  the  said  ship  on  the  voyage  insured. 

theyMsdmde      ^^^  vessel,  upon  former  voyages,  had  been  fireqneotly 

no  more  witer   insured  at  the  same  or  a  higher  valuation,  and  was  known  lo 

than  usual; 

and,  upon         the  defendants  to  have  been  in  the  service  of  the  East  I»dk 

examination  of   ^^ 

the  ship  at        Company. 

hlffdMnS*         ^^^  ^'^'P  sailed  on  the  voyage  insured,  from  Singapore,oik 

appear  to  be      the  25th  of  April,  1843,  and  in  the  course  of  such  vovage 

injured,  and  the  /-      »  »  .-© 

ship  appeared  arrived  in  the  Madras  Roads  upon  the  18th  of  May  follow- 
iSl  oth«r*re."  *"8»  ^^^  ^^^  purpose  of  taking  in  a  cargo  of  cotton,  whidi 
•P^^"       was  purchased  and  provided  for  shipment  on  behalf  of  her 

mentioned.  owners. 

specialise  re-  On  the  21  st  of  May,  1843,  whilst  so  lying  in  the  Madras 
uudOTwritCTs***  Roads,  the  vessel  was  carried  out  to  sea  in  ballast  by  a  viokol 
were  liable  as  hurricane ;  and  on  the  following  day,  during  the  gale,  and 
whilst  still  at  sea,  she  was  dismasted,  and  by  the  wreck  of  the 
masts,  sails,  and  rigging  falling  over  the  ship's  sides,  and 
getting  and  striking  under  the  hull,  the  copper  and  wood 
sheathing  on  the  bottom  of  the  vessel  was  much  injured. 

In  order  to  save  the  vessel,  and  for  tbe  preservation  of  the 
crew,  she  was  necessarily  carried  into  Calcutta. 

The  necessary  expenditure  to  repair  the  damages  sust^ned 
by  the  ship,  and  to  refit  her  masts,  sails,  and  spars,  rigging, 
copper  and  wood  sheathing,  and  other  things,  so  as  to  render 
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her  seaworthy  for    the  voyage    in   questioiii  would    have 
amounted  to  a  sum  of  not  less  than  lO^SOO/. 

If  such  expenditure  had  been  incurred,  the  ship  would 
have  been  worth  (either  in  England  or  Calcutta)  a  sum  not 
exceeding  9,000/. ;  and  such  would  have  been  her  marketable 
value  if  put  up  for  sale  in  that  state  of  repair,  either  at  the 
period  of  effecting  the  policy,  or  just  before  the  damage,  or 
at  the  time  at  which  the  repairs  would  have  been  completed. 

During  the  hurricane  the  vessel  made  no  more  water  than  Hull  unin- 
usual ;  and,  upon  examination  of  the  ship  at  Calcutta^  the  ^ 
hull  did  not  appear  to  be  injured,  and  the  ship  appeared  to 
be  sound  in  all  other  respects  than  those  above  mentioned. 

The  vessel,  upon  her  arrival  in  Calcutta,  was  put  into  dock  Surveys. 
for  survey  and  examination.     She  was  surveyed  four  times, 
on  the  several  dates  following : — ^2nd  of  June^  9th  of  JunCf 
8rd  of  July,  and  7th  oiJuly,  1843. 

Upon  the  survey  held  on  the  2nd  of  June,  the  surveyors 
recommended  that  the  vessel  should  be  docked  for  further 
examination,  and  in  the  mean  time  spars  should  be  procured 
for  masts,  yards,  &c.,  on  the  most  reasonable  terms ;  also 
that  estimates  should  be  obtained  from  the  various  ship- 
chandlers  and  others  for  the  supply  of  the  stores  required  to 
replace  the  General  Kyd  in  the  same  position  as  before  the 
hurricane. 

Upon  the  survey  held  on  the  3rd  of  July,  1843,  the  sur- 
veyors recommended  the  copper  and  sheathing  to  be  stripped 
off  the  bottom,  and  that  it  should  be  dubbed  down  bright 
from  the  gunwale  to  the  keel,  to  ascertain  whether  or  not 
the  ship  had  received  any  further  injury  in  her  bottom  from 
the  wreck  of  the  masts. 

Upon  the  survey  held  on  the  7th  of  July,  1843,  the  sur- 
veyor reported  that  the  ship  had  experienced  very  severe 
weather,  having  been  blown  out  of  the  Madras  Roads,  after 
which  she  encountered  one  of  those  violent  gales  of  wind,  or 
hurricanes,  which  prevail  in  the  Bay  of  Bengal  during  the 
month  of  May,  which  reduced  the  hull  to  a  complete  wreck, 
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tlie  main-mast  and  mizen-mast  breaking  off  below  the  hoimd!, 
the  fore-mast  and  bowsprit  badly  sprung ;  in  fact  so  crippled 
was  the  ship  in  masts  and  yards  as  to  require  netrlj  th 
whole  of  them  to  be  renewed ;  that  the  examination  of  th 
hull  which  he  had  been  enabled  to  make  on  the  upper  ded, 
gun  or  middle  deck,  orlop,  and  bold,  shewed  that  the  said 
ship  had  not  worked  on  her  fastenings  ;  that  the  closeness  d 
all  the  buttSy  scarples,  and  edges  of  the  planks,  shewed  no! 
the  slightest  movement ;  and  that  the  beam-ends,  knees,  and 
bolts  seemed  to  be  nearly  in  the  same  state  as  when  fint 
forged  and  fastened ;  that  equally  so  was  the  hull  on  the 
outside,  as  regarded  the  topsides  and  wales  ;  and  that,  jod^ 
ing  from  the  bottom  plank,  where  the  copper  and  sbeatUn; 
had  been  torn  off  by  the  wreck  of  the  masts,  the  seams  weie 
in  a  most  perfect  state ;  that  the  keel  of  the  .said  ship  w» 
ji  remarkably  straight  for  a  vessel  of  her  age,  having  only  ibor 

inches  camber  in  thirty  feet  from  the  fore  post ;  that  aft,  bm 
that  length  to  the  stem  post,  it  formed  nearly  a  horizoDta];i 
similar  sized  ship  built  in  Europe  of  oak  and  fir,  tree-nailed 
fastened,  would  in  all  probability,  when  from  twelve  to  fifteen 
years  old,  have  cambered  fifteen  to  eighteen  inches.  The 
\'l  blocks  were  not  cut  into,  which  shewed  that*  the  keel  had  not 

moved  since  the  said  ship  was  docked. 

The  said  last-mentioned  surveyor  recommended  that  die 
bottom  of  the  said  ship  Ihould  be  stripped,  the  copper  and 
sheathing  being  much  injured  by  the  masts,  thoroughly  over 
hauled,  dubbed  bright,  and  if  it  proved,  as  he  expected,  &€< 
^j '''  from  decay,  it  should  be  well  caulked,  felted,  sheathed,  and 

l\  coppered;  that   the   channels   and   chain-plates  should  b( 

i\ .  partly  renewed  and  repaired;  that  the  masts  and  yards  shook 

be  completed,  and  the  wales,  topsides,  and  decks  caulked 
;^  with  sundry  trifling  jobs  to  be  done  about  the  hull  -  afte 

which  the  said  last-mentioned  surveyor   reported  that  th 
'  said  ship,  as  regarded  hull,  masts,  and  yards,  would  be  fit  k 

sea,  and  a  good  sea  risk  to  any  part  of  the  world. 

The  said  ship  was  built  at  Calcutta  about  thirty  yeai 
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before  that  timci  of  the  best  materialsi  and  was  niost  expen- 
sively fastened  with  copper  from  the  keel  to  the  walcs,  and  in 
the  upper  works  with  iron. 

Estimates  were  procured  after  the  surveysi  of  the  costs  of 
the  necessary  repairs  and  refittings,  to  render  the  ship  sca« 
worthy  as  before  mentioned ;  and  such  cost  would  have 
amounted  to  the  sum  before  mentioned. 

After  such  repairs  the  vessel  would  not  have  been  a  worse 
ship  than  before,  unless  it  had  been  discovered  in  the  course 
of  such  repairs  that  the  vessel  had  received  any  further 
injury  in  her  bottom  from  the  wreck  of  the  masts.  Some 
materials  for  repairing  the  vessel  were  procured  by  the 
master,  and  some  repairs  were  commenced,  but  were  after- 
wards discontinued.  Those  repairs  were  principally  for  the 
purpose  of  protecting  the  vessel  from  sustaining  additional 
damage ;  and  masts,  spars,  sails,  and  other  articles  were  also 
purchased  for  the  purpose  of  proceeding  to  effective  repairs. 

On  the  10th  of  October^  1813,  on  receipt  of  information  of  Abandonment. 
the  extent  of  damage  and  repairs  required  (as  stated  in  the 
surveys  and  estimates),  an  abandonment  of  the  vessel  was 
duly   made   to  the    underwriters,   which   the    underwriters 
refused  to  accept. 
The  vessel  has  not  since  been  repaired. 

The  question  for  the  opinion  of  the  Court  is,  whether.  Question  tor 
under  the  circumstances,  the  defendants  were  liable  as  for  a 
total  loss.  If  the  Court  shall  be  of  that  opinion,  interest  is 
to  be  added  to  the  amount,  if  the  Court  shall  be  pleased  to 
put  itself  in  the  situation  of  a  jury,  and  shall  think  it  fit  that 
interest  should  be  allowed.  If  the  Court  shall  be  of  opinion 
that  the  loss  was  an  average  loss,  and  not  a  total  loss,  the 
verdict  is  to  be  entered  for  an  amount  of  damages  to  be 
estimated  out  of  Court,  in  a  mode  agreed  upon  between  the 
parties.  Either  party  is  to  be  at  liberty,  upon  the  argument, 
to  refer  to  the  pleadings,  and,  with  the  permission  of  the 
Court,  to  turn  the  case  into  a  special  verdict. 

Sir  r.  fVildcj  Serjeant,  (with  whom  was  Greenwood),  for 

G  G  G 
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the  plaintiffs  (d).  Upon  the  facts  stated  in  the  special  case 
the  defendants  are  liable  as  for  a  total  loss.  It  appears  that 
in  the  course  of  the  voyage,  the  vessel,  by  a  peril  insurec 
against,  sustained  damage  to  such  an  extent,  that  she  was  n 
longer  capable  of  being  used  as  a  ship  without  an  outlay  o 
10,500/.,  which  would  exceed  by  1,500/.  her  value  wba 
repaired.  It  has  been  so  repeatedly  decided  that  the  under 
writers  are  liable  as  for  a  total  loss,  where  the  vessel  b  bj 
perils  of  the  sea  reduced  to  such  a  state  as  to  be  no  longei 
available  as  a  ship  but  at  an  expense  which  no  prudeal 
owner,  if  uninsured,  would  incur,  that  it  would  be  idle  tc 
argue  the  point  in  a  Court  of  co-ordinate  jurisdiction.  The 
principal  case  upon  the  subject  is  that'  of  Allen  v.  Sugrue  (i)j 
to  which  may  be  added  Young  v.  Turing  (e).  Nor  does  the 
circumstance  of  the  value  being  stated  in  the  policy  make  any 
difference :  the  cases  of  Allen  v.  Sugrue  and  Young  v.  TvtMg 
both  arose  upon  valued  policies.  [Maule^  J. — '*  The  value 
stated  in  the  policy  can  have  no  bearing  on  the  questioD.*] 
The  Court  called  upon 

Channellf  Serjeant,  (with  whom  was  Zr.  J.  JBroum),  for  the 
defendant.  Admitting  the  force  of  the  decisions  adverted  to, 
the  defendant  is  desirous  of  reviewing  them  before  a  Court  of 
error.  [Cresswell,  J.,  referred  to  Cambridge  v.  AndertoM{d), 
and  Sir  T.  Wilde  to  Ready.  Bonham{e),  as  authorities  for 
the  same  position.]  In  Allen  v.  Sugrue,  the  vessel,  which 
was  valued  in  the  policy  at  2,000/.,  received  damage  by  perils 
of  the  sea,  which  could  have  been  repaired  for  1,450/.;  but 
the  jury  found  that  she  was  not  worth  repairing  :  and  it  was 

(a)  The  plaintiff's  point  (more  (6)  8  B.'  &  C.  561 ;   3  Mann.  & 

general  than  the  statement  of  the  R.  9.    Ante^  p.  413. 

question  at  the  conclusion  of  the  (c)  2  Mann.  &  Gr.  593;  2  Scott, 

case)  marked  for  argument  was,  N.  R.  752.     Ante,  p.  397. 

"  that,  under  the  circumstances  {d)2B.Si  C.  691 ;  4  D.&R.303: 

set  forth  in  the  case,  there  was  a  R.  &  M.  60 ;  1  C.  &  P.  213.    Js^ 

total  loss,  and  that  the  defendant  p.  412. 

was  liable  upon  the  policy  effected  (e)  3  Bred.  &  Bingh.  147;  ^  J* 

with  the  company  as  for  a  total  B.  Moore,  397. 
loss. 
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held  that  this  was  a  total  loss,  and  that  the  assured  were 
entitled  to  recover  the  sum  at  which  the  vessel  was  valued  in 
the  policy.  And  in  Young  v.  Turing^  the  ship  Eliza  {Dutch 
built),  valued  at  8,000/.,  was  insured  at  and  from  Rotterdam 
to  J^va  and  Sumatra^  and  back  again  to  a  port  in  Holland; 
in  the  course  of  her  voyage  she  was  stranded  on  the  Goodwin 
Samts,  and  plundered;  she  was  afterwards  removed,  and 
ultimately  brought  to  London,  and  notice  of  abandonment 
given  to  the  underwriters :  it  appeared,  that  just  before  the 
Eliza  was  cast  away,  she  was  worth  5,833/. ;  that  her  value 
as  she  lay  was  700/. ;  and  that  the  salvage  was  420/. :  it  was 
proved  by  English  witnesses  that  the  expenses  of  repairing 
the  ship  in  England  would  be  4,G15/. ;  that  if  she  had  been 
entitled  to  a  British  register,  she  would  have  been  worth, 
ivhen  repaired,  from  4,50d/.  to  4,700£  ;  and  that,  if  she  had 
leen  a  British  ship,  it  would  have  been  prudent  for  a  British 
<iwner  to  repair  her :  it  was  proved  by  Dutch  witnesses,  that 
the  expense  of  repairing  her  in  Holland  would  have  been  far 
greater,  and  that  her  value  when  repaired  in  Holland  would 
not  have  exceeded  2,915/. :  it  was  also  proved  that  the 
trading  companies  in  Holland  will  not  employ  a  vessel  that 
has  been  stranded  in  the  manner  in  which  the  Eliza  was 
stranded,  however  perfectly  she  may  have  been  repaired,  and 

• 

that  this  circumstance  would  affect  her  value  in  Holland. 
The  Judge,  in  his  summing  up,  told  the  jury  that,  in  consi- 
dering whether  this  was  the  case  of  a  partial  or  a  total  loss, 
tbey  ought  not  to  take  into  account  the  value  in  the  policy ; 
and  that,  in  considering  the  same  question,  they  ought  to 
look  at  all  the  circumstances  attending  the  ship,  and  to  Judge 
whether,  under  all  those  circumstances,  a  prudent  owner,  if 
uninsured,  would  have  declined  to  repair  the  ship ;  and,  if  so, 
they  might  find  it  a  case  of  total  loss.  Upon  a  bill  of  excep- 
tions tendered,  this  direction  was  held  to  be  correct.  Tn  the 
present  case,  the  Court  is  asked  to  decline  to  infer  from  the 
ikcts  stated,  that  a  prudent  owner,  if  uninsured,  would  not 
have  repaired  the  vessel.  It  appears  that  the  ship  was  dis« 
masted  in  a  hurricane,  and  that,  though  somewhat  damaged 

6  6  o  2 
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in  ber  sheathing,  her  hull  was  altogether  uninjured ;  aodtl 
the  expense  of  repairing  her  would  exceed,  by  l,50Qil,  I 
marketable  value  when  repaired*  But  it  also  appeirs  d 
the  plaintiffs  had  bought  her  for  1 1  fiOOL  And  it  may 
that  a  vessel  is  worth  more  to  her  owners  than  ber  m 
market  value.  It  is  also  to  be  obserred,  that  the  pUnti 
themselves  have  invariably  treated  her  aa  worth  more  tfa 
10,500/. :  and  she  was  valued  in  the  policy  at  17,5001, 
which,  or  a  higher  value,  she  had  frequently  before  be 
insured.  There  is  no  suggestion  by  any  surveyor  thit 
would  not  have  been  prudent  to  repair  her.  [CresMwdl^  J. 
"  The  question  is,  not  whether  or  not  the  plaintiffs  would, 
uninsured,  have  repaired  her,  but  whether  a  prudent  own 
would  have  done  so,  abstractedly  from  any  particular  fioc 
Now,  a  prudent  owner  could  hardly  be  expected  to  lija 
10,500/:  to  get  a  ship  worth  only  9,000/."]  In  Foa^ 
Taring  the  peculiar  position  of  the  assured  was  takes  b 
account.  So,  here,  taking  the  peculiar  character  of  tiiBd 
into  consideration,  the  Court  will  draw  auch  inference  as  tb 
may  think  reasonable.  [Maule,  J. — *'  It  is  a  common  coo 
in  special  cases  to  provide  that  the  Court  shall  be  at  iibei 
to  draw  such  inferences  from  the  facts  stated  as  tbeja 
might  have  drawn;  and  that  perhaps  somewhat  eid«| 
their  power.  But  I  apprehend  that  the  Court  may  b 
cases  draw  such  mferences  as  are  reasonable,  and  cbrioo 
arise  out  of  the  facts  that  are  stated.  No  person  at 
}  acquainted  with  the  doctrine  of  Allen  v.  Sugme  could  hi 

;|  tate  to  pronounce  this  a  case  of  total  loss.**] 

Per  Curiam.  There  can  be  no  doubt  that  this  case  1 
within  the  principle  of  those  that  have  been  adverted 
and,  consequently,  the  plaintiffs  must  have  judgment.  Jo 
ment  for  the  plaintiffs. 


j 
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Redmond  v.  Smith  and  Another  (a). 

This  was  an  action  of  assumpsit  on  a  pohcy  of  insurance.  In  assampsit 

The  declaration  stated  that  the  plaintiff,  by  certain  persons  Huy,  the  decU. 

called  or  known  by  the  name,  style,  and  firm  of  H,  &  J.  John-  ]Jj°°  jic 

ston  &  Ca,  the  plaintiff's  agents  in  that  behalf,  theretofore,  P**^jy.^"    . 

to  wit,  on  the  2nd  of  July,  184@,  caused  to  be  made  a  certain  j.  j.  &  Co.  m 

policy  of  insurance  purporting  thereby  and  containing  therein  ^l  ^alndflC 

that  the  said  H.  &  J.  Johnston  &  Ca,  as  well  in  their  own  •^  ^  *>»  *^ 

'  count  and  for 

name  as  for  and  in  the  name  or  names  of  all  and  every  person  hit  use  ud 
or  persons  to  whom  the  same  did,  might,  or  should  appertain,  that  the  Mud 
in  part  or  in  all,  did  make  assurance  and  cause  themselves  and  co.^id  ro^'iTe 
them  and  every  of  them  to  be  assured  with  and  by  the  de-  theoi^erfor 

•^  •^  and  effect  the 

fendants,  lost  or  not  lost,  for  the  space  of  twelve  calendar  nid  policy  of 
months,  commencing  on  the  1st  of  July,  1842,  and  ending  suchaffenti  as 
on  the  SOth  June,  1843,  both  days  inclusive,  in  port  and  H^[?^"i" 
at  sea,  in  docks  and  on  ways,  at  all  times,  in  all  places,  and  plf^  traTening 

,  this  allegation 

ID  all  services,  warranted  to  be  employed  in  the  coasting  trade  wasbadompe- 
.  of  the  united  kingdom,  with  leave  to  call  at  any  ports  or  ^  am^DmUng ' 
places  for  any  purposes,  and  to  tow  vessels,  upon  the  bodyt  ^  "  °?**,." « 
tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  the  2nd  lectkMi 
furniture  of  and  in  the  good  ship  or  vessel  called  the  Brigand  y^^^^  4^  c.  19, 

(steamer),  whereof  was  master  for  that  present  voyage ,  J^^fblJomri^ 

or  whosoever  should  go  for  master  in  the  said  ship,  or  by  to  British 
whatsoever  other  name  or  names  the  same  ship,  or  the  master  prohibited  from 
thereof,  was  or  should  be  named  or  called,  beginning  the  ^SJ^SnyvoyagT 
adventure  upon  the  said  ship,  body,  tackle,  apparel,  ordnance,  "^^  •®"°JS^ 
munition,  artillery,  boat,  and  other  furniture  of  and  in  the  8i||ning  the 
said  good  ship  or  vessel  as  above;  and  that  it  should  be  an(fbytec4/ 
lawful  for  the  said  ship,  &c.  to  proceed  and  sail  to  and  touch  ^^^l!^/^ 
and  stay  at  any  ports  or  places  whatsoever  in  the  course  of  non-oompii. 
the  said  voyage  for  all  necessary  purposes,  without  prejudice  and  other  dt- 
to  that  assurance;  the  said  ship  &c«,  for  so  much  as  con-  [i^'ton^ 


(a)  8  Scott's  N.  R.  250. 
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article:—       cemed  the  assured,  by  agreement  made  between  the  assured 
SSfrirtrf^n.   and  ^^^  sa'd  defendanU  in  that  policy,  were  and  should  be 
tannce  npoo  a  ^ated  and  f(alued  in  manner  following,  that  is  to  say,  hull  and 
in  breach  of      materials  should  be  valued  at  7500/L,   machinery  should  be 
tKMifl bnot*^     valued  at  7500i ;   to  pay  average  on  each  as  if  separately 
tberefore  toUL  jjjgujgj .  touching  the  adventures  and  perils  which  the  de- 
•     fendants  were  contented  to  bear  and  did  take  upon  them  in 
that  voyage,  they  were,  of  the  seas,  men  of  war,  fire,  enemies, 
pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and  counter- 
mart, surprisals,  takings  at  sea,  arrests,  restraints,  and  it- 
tainments  of  all  king's,  princes,  and  people  of  what  natknii 
condition,  or  quality  soever,  barratry  of  the  master  and  mari- 
ners, and  of  all  other  perils,  losses,  misfortunes,  that  had  or 
should  come  to  the  hurt,  detriment,  or  damage  of  the  said 
ship,  &c«,  or  any  part  thereof;  and  that,  in  case  of  any  Ion 
or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travail  for,  in,  and 
about  the  defence,  safe-guard,  and  recovery  of  the  said  ship, 
&c.,  or  any  part  thereof,  without  prejudice  to  that  assurance, 
to  the  charges  whereof  the  said  defendants  would  contribute 
according  to  the  rate  and  quantity  of  the  sum  therein  assured; 
and  the  defendants  were  contented  and  did  thereby  promiie 
and  bind  themselves  to  the  assured,  their  executors,  admio- 
^ :  istrators,  and  assigns,  for  the  true  performance  of  the  pre- 

ll   I  mises,  confessing  themselves  paid  the  consideration  due  unto 

\l'\   '  them  for  that  assurance  by  the  assured  at  and  after  the  rate 

|!   •  of  61.  5s.  per  cent.,  to  return  8s.  4fd.  per  cent,  for  each  un- 

\-''-  commenced  month,  and  4«.  per  cent,  for  every  fifteen  days 

[.:  the  vessel  might  be  laid  up  unemployed,  notice  being  given; 

^^i  the  risk  of  fire  to  be  borne  during  such   time  by  the  un- 

II  ;  derwriters;  the  said  ship  was  warranted  free  of  average 

under  31.  per  cent.,  unless  general  or  the  ship  should  be 
stranded :  and  the  defendants  by  the  said  policy  under- 
took the  said  insurance  for  the  sum  of  3000/.  sterling :  and 
by  a  certain  memorandum  written  in  the  margin  of  the  sud 
policy,  it  was  declared  that  any  claim  under  the  said  policy, 
would  be  paid  in  London  within  ten  days  after  adjustment 
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Averment  that  the  said  policy  of  insurance  was  so  made  by  Averment  that 
the  said  H.  &  J.  Johnston  &  Co.  as  aforesaidi  as  the  agents  n^J^^^u^ 
for  him  the  plaintiff  and  on  his  account,  and   for  his  the   cc/^"^"  * 
plaintiff's  use  and  benefit;  and  that  the  said  H.  &  J.  John-  forthepluntiff. 
ston  &  Co.  did  receive  the  order  for  and  effect  the  said 
policy  of  insurance  as  such  agents  as  aforesaid,  of  all  which 
premises  the  defendants  afterwards,  to  wit,  on  the  said  2nd  of 
July  J  1842,  had  notice ;  and  thereupon,  on  the  day  and  year   Mutual  ^iro* 
last  aforesaid,  in  consideration  that   the  plaintiff,  at   the 
request  of  the  defendants,  had  then  paid  to  the  defendants  a 
certain  sum  of  money,  to  wit,  the  sum  of  157/.   10^.,  as  a 
premium  or  reward  for  the  insurance  of  3000/.  of  and  upon 
the  premises  in  the  said  policy  of  insurance  mentioned,  and 
had  then  promised  the  defendants  to  perform  and  fulfil  all 
things  in  the  said  policy  of  insurance  contained  on  the  part 
and  behalf  of  the  insured  to  be  performed  and  fulfilled,  the 
defendants  then  promised  the  plaintiff  that  they  the  defendants 
would  become  and  be  insurers  to  the  plaintiff  of  the  sum  of 
3000/.  upon  the  said  premises  in  the  said  policy  of  insurance 
mentioned,  and  would  perform  and  fulfil  all  things  in  the 
said  policy  of  insurance  mentioned  on  their  part  and  behalf 
as  such  insurers  of  the  said  sum  of  3000/.  to  be  performed^ 
fufiUed.  and  observed:  averment  that  the  defendants  then 
became  and  were  insurers  to  the  plaintiff,  and  then  duly 
subscribed  the  said  policy  of  insurance  as  such  insurers  of 
the  said  sum  of  3000/.  sterling  upon  the  premises  in   the 
said  policy  in  that  behalf  mentioned ;  that  he  the  plaintiff,    Avemicntof 
at  the  time  of  the  making  of  the  said  policy  of  insurance 
was,  from  thence  continually  afterwards  until  and  at  the 
time  of  the  loss  thereinafter  mentioned,  interested   in  the 
said  ship  in  the   said  policy  of  insurance  mentioned  to  a 
large  value  and  amount,  to  wit,  to  the  value  and  amount 
of  all  the  monies  by  him  ever  insured  or  caused  to  be  in- 
sured thereon ;  that  theretofore,  and  after  the  making  of  the  .  Departure  of 
said  insurance,  and  whilst  the  said  ship  or  vessel  was  em- 
ployed in  the  coasting  trade  of  the  United  Kingdom,  and 
after  the  said  1st  of  July,    1842,  in  the  said  policy  of  In* 
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surance  mentioned,  and  before  the  30th  of  Jitttef  IMS,  'm 
the  said  policy  of  insurance  also  mentioned,  to  wit,  on  the 
10th  of  October,  1842,  the  said  ship  or  vessel  departed  ind 
set  sail  from  the  port  of  Liverpool  on  a  voyage  to  IxmdoBi 
that  the  said  ship  in  the  said  policy  of  insurance  mentioiiedi 
whilst  she  was  proceeding  on  her  said  voyage,  and  before 
her  arrival  at  London  aforesaid,  and  whilst  she  was  lo  en- 
ployed  in  tlie  coasting  trade  of  the  United  Kingdom  as  afore- 
said, to  wit,  on  the  ISth  of  October,  184j^,  upon' the  bigh 
seas,  struck  against  certain  rocks,  and  did  thereby  then  and 
there  founder  and  sink  in  the  seas  aforesaid,  and  the  taice 
,  ship  or  vessel,  with  her  tackle,  apparel,  ordnance,  monitioD, 

artillery,  machinery,  and  other  furniture,  were  then  toully 
lost,  destroyed,  and  sunk  in  the  sea  aforesaid,  of  all  which 
said  several  premises  the  defendants  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice,  and  were  then 
requested  by  the  plaintiff  to  pay  him  the  said  sum  of  SOON. 
to  by  him  insured  as  aforesaid,  and  which  said  sum  of  SOOML 
they  the  defendants  then  ought  to  haje  paid  according  to  the 
form  and  effect  of  the  said  policy  of  insurance,  and  their 
said  promise  and  undertaking  so  by  them  made  as  aforesaid. 
There  was  also  a  count  for  3000/.,  money  had  and  received 
by  the  defendants  for  the  use  of  the  plaintiff,  and  the  like 
sum  for  money  found  to  be  due  from  the  defendants  to  the 
plaintiff  on  an  account  stated  between  them. 

Second  pica.  The  defendants  pleaded — secondly,  as  to  the  first  count, 

that  the  said  policy  of  insurance  was  not  made  by  the  saiil 
H.  &  J.  Johnston  &  Co.  as  agents  for  the  plaintiff^  or  on  his 
account,  or  for  his  the  plaintiff's  use  and  benefit ;  and  that 
the  said  IL  &  J.  Johnston  &  Co.  did  not  receive  the  order 
for  or  effect  the  said  policy  of  insurance  as  such  agents  as 
aforesaid,  as  in  the  said  first  count  was  alleged. 

Sixth  pica.  Sixthly,  as  to  the  first  count,  that  the  said  policy  of  assur- 

ance in  that  count  mentioned  was  made,  and  that  the  said 
loss  of  the  said  ship  or  vessel  happened,  after  the  passing  of 
a  certain  act  of  Parliament  made  and  passed  in  the  session  o( 
Parliament  held  in  the  5th  and  6th  years  of  the  reign  of  bis 
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late  Majesty,  King  William  the  4th,  intituled,  "  An  Act  to 
amend  and  consolidate  the  laws  relating  to  merchant  seamen 
of  the  United  Kingdom,  and  for  forming  and  maintaining  a 
register  of  all  the  men  engaged  in  that  service ;"  that  the 
said  ship  or  vessel  was,  at  the  several  times  of  sailing  on  the 
said  voyage,  and  of  the  said  loss  in  the  declaration  mentioned, 
respectively,  a  British  registered  ship,  of  the  burden  of  eighty 
tons  and  upwards,  and  that  the  crew  of  the  said  vessel  then 
consisted  of  divers,  to  wit,  twenty  seamen,  and  twenty  other 
persons  (not  being  apprentices),  and  of.  one  master,  to  wit, 
one  Robert  Morris  Hunt ;  that  there  was  not,  at  the  time  of 
the  sailing  of  the  said  ship  or  vessel  on  the  said  voyage  in 
the  declaration  mentioned,  or  at  any  other  time  before  or 
after,  any  agreement  in  writing  with  the  said  master  and  the 
said  seamen  and  other  persons,  or  any  or  either  of  them, 
signed  by  the  said  master  and  the  said  seamen  and  other 
persons,  or  any  or  either  of  them,  specifying  what  monthly 
or  other  wages  each  of  such  seamen  and  other  persons,  being 
part  of  the  said  crew,  or  any  or  either  of  them,  was  to  be 
paid,  the  capacity  in  which  he  was  to  act,  or  the  nature  of 
the  voyage  in  which  the  said  ship  was  intended  to  be  em- 
ployed ;  contrary  to  the  statute  in  that  behalf;  wherefore 
the  defendants  said  that  the  said  voyage  was  wholly  illegal : 
verification. 

The  plaintiffdemurred  specially  to  the  second  plea,  assign-  SpecUl  de- 

iDurrcr  to  too 

ing  for  cause  that  the  said  second  plea  amounted  to  the  plea  socood  pleo. 
of  non  assumpsit ;  that  the  matters  of  fact  therein  traversed 
were  included  in  and  might  be  given  in  evidence  under  the 
issue  joined  on  non  assumpsit;  that  the  pleading  in  the 
manner  as  pleaded  by  the  defendants  in  the  said  second  plea 
tended  to  unnecessary  prolixity  and  length ;  that  the  second 
plea  contained  a  negative  pregnant,  inasmuch  as  it  was  preg- 
nant with  doubt  whether  the  defendants  by  their  said  second 
plea  meant  to  say  that  the  policy  was  not  made  by  H.  &  J. 
Johnston  &  Co.  as  the  agents  for  the  plaintiff,  or  on  his 
account,  or  for  his  the  plaintiff's  use  and  benefit;  that  the 
plea  was  multifarious  and  double,  and  traversed  seveml 
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Demurrer  to 
the  filth  plea. 


matters  of  fact ;  and  that  it  was  in  other  respects  informal, 
inartificiali  uncertain,  and  insufEdent,  &c« 

The  plaintiff  also  demurred  generally  to  the  sixth  plea. 
The  defendant  joined  in  demurrer  (a). 

TiNDAL,  C.  J. — The  defendants  in  this  case  haye  pleaded 
two  pleas  to  which  the  plaintiff  has  demurred^  viz.  the  secood 
and  the  sixth.    The  second  plea  puts  in  issue  the  allegation 
in  the  declaration  **  that  the  said  policy  of  insurance  was  so 
made  by  the  said  H.  &  J.  Johnston  &  Co*  as  the  agents  for 
him  the  plaintiff  and  on  his  account,  and  for  his  the  plaintiffs 
use  and  benefit,  and  that  the  said  H.  &  J.  Johnston  &  Co. 
did  receive  the  order  for  and  effect  the  said  policy  of  insur- 
ance as  such  agents  as  aforesaid."     The  plaintiff  has  demur- 
red specially  to  this  plea,  assigning,  among  other  causes,  that 
it  amounts  to  the  plea  of  non  assumpifit,  and  that  the  matters 
of  fact  therein  traversed  are  included  in  and  may  be  given  in 
evidence  under  the  issue  joined  on  non  assumpsit ;  and  such 
in  point  of  law  is,  I  think,  the  effect  of  this  traverse.    No 
doubt  the  plea  of  non  assumpsit  puts  in  issue,  not  only  the 
promise  alleged  in  the  declaration,  but  also  the  consideration 
for  such  promise.     Let  us  see,  then,  what  is  the  considera- 
tion here,  and  whether  non  assumpsit  does  not  put  in  issue 
virtually  the  same  facts  that  are  placed  specially  upon  the 
record  by  the  second  plea.     The  declaration  alleges  that  the 
plaintiff,  "  by  certain  persons  called  or  known  by  the  name, 
style,  and  firm  of  H.  &  J.  Johnston  &  Co.,  the  plaintiff's 
agents  in  that  behalf,  caused  to  be  made  a  certain  policy  of 
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(a)  The  matters  intended  to  be 
argoed  on  the  demurrer  to  the  sixth 
plea  were,  that  the  plea  was  de- 
fective in  substance,  inasmuch  as 
it  alleged  no  facts  which  would 
constitute  such  illef^ality  in  the 
voyage  as  to  render  the  policy 
void,  or  which  afforded  any  answer 
to  the  action;  that  the  plea  was 
further  defective  in  substance,  in- 
asmuch as  by  the  5  &  6  Wm.  4, 
c.  19,  the  agreement  required  to  be 


entered  into  with   seamen  before 
they  were  carried    to  sea  on  any 
voyage,  was  to  be  entered  into  with 
them  by  the  master  of  any  ship  or 
vessel,  and  the  penalty  for  defaolt 
was  inflicted  on  the  master;  lod 
^he  owner  of  any  ship  or  vessel, 
not  having  knowledge  of  the  mas- 
ter's default,  could  not  be  preju- 
diced, so  as  to  prevent  his  recorer- 
ing  on   a  policy  eficcted  on  such 
ship. 
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insurance  ;**  and  ''  that  the  said  policy  of  insurance  was  so 
made  by  the  said  H.  &  J.  Johnston  &  Co.  as  the  agents  for 
him  the  plaintiff  and  on  his  account,  and  for  his  the  plaintiff's 
use  and  benefit,  and  that  the  said  H.  &  J.  Johnston  &  Co. 
did  receive  the  order  for  and  effect  the  said  policy  of  insur- 
ance as  such  agents  as  aforesaid.'*  It  appears  on  the  face  of 
the  declaration,  therefore,  that  the  policy  was  effected  in  the 
name  of  H.  &  J.  Johnston  &  Co.  as  agents  for  the  plaintiff, 
and,  as  alleged  on  the  policy,  as  agents  for  the  party  in- 
terested :  and  the  consideration  is  thus  alleged  : — "  In  con- 
sideration that  the  plaintifll^  at  the  request  of  the  defendants, 
had  then  paid  to  the  defendants  a  certain  sum  of  money,  to 
wit,  the  sum  of  157/.  10«.,  as  a  premium  or  reward  for  the 
insurance  of  SOOO/.  of  and  upon  the  premises  in  the  said 
policy  of  insurance  mentioned,  and  had  then  promised  the 
defendants  to  perform  and  fulfil  ail  things  in  the  said  policy 
of  insurance  contained  on  the  part  and  behalf  ot  the  insured 
to  be  performed  and  fulfilled,  the  defendants  then  promised 
the  plaintiff  that  they  the  defendants  would  become  and  be 
insurers  to  the  plaintiff  of  the  sum  of  3000/L  upon  the  said 
premises  in  the  said  policy  of  insurance  mentioned,  and 
would  perform  and  fulfil  all  things  in  the  said  policy  of 
insurance  mentioned  on  their  part  and  behalf  as  such  insurers 
of  the  said  sum  of  3000/.  to  be  performed,  fulfilled,  and  ob- 
senred."  Under  non  assumpsit  it  would  be  incumbent  on  the 
plaintiff  to  produce  the  policy  described  in  the  declaration, 
and  to  prove  that  H.  &  J.  Johnston  &<Co.  made  the  assur- 
ance as  his  agents.  Therefore,  it  seems  to  me  that  precisely 
the  same  evidence  must  be  given  under  non  assumpsit  as 
would  be  requisite  to  sustain  the  second  plea.  And,  when  it 
is  said  that  by  the  form  of  this  traverse  it  would  be  necessary 
for  the  plaintiff  to  shew  that  H.  &  J.  Johnston  &  Co.  were 
his  agents  for  that  purpose  at  the  very  time  of  effecting  the 
insurance,  whereas,  if  it  went  to  the  jury  upon  nan  assumpsit 
only,  a  subsequent  acknowledgment  and  ratification  would 
suffice;  I  must  say  I  am  not  prepared  to  admit  any  such 
distinction.    If  a  subsequent  ratification  would  be  enough  in 
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the  one  case,  I  do  not  see  why  it  should  not  in  the  other. 

On  the  part  of  the  plaintiff  was  cited  the  case  of  Suiherlaad 

V.  Pratt  (11  M.  &  W.  296),  where  a  plea  to  a  declaration  Id 

assumpsit  on  a  policy  of  insurance,  that  the  policy  was  not 

caused  to  be  made  by  or  on  behalf  of  the   plaintiff  was 

held  bad  on  special  demurrer,  as  amounting  to  non  assumpiii. 

I  am  unable  to  distinguish  that  case  upon   any  solid  and 

substantial  ground  from  the  present.     As  far«  therefore, 

as  the  second  plea  is  concerned^  the  demurrer  must  pre- 

Siith  pica.       vaiL    By  the  sixth  plea  the  defendants  seek  to  set  up  u 

an  answer  to  the  action^  that  the  voyage  in  respect  of  which 

the  policy  declared  upon  was  made  was  an  illegal  voyage, 

by  reason  of  the  non-compliance  with  the  directions  of  the 

statute  5  &  6  Wm.  4,  c.  19.    There  can  be  no  doubt  but 

that  a  policy  effected  on  a  ship  upon  the  prosecution  of  an 

illegal  voyage  is  void«  and  cannot  be  enforced  in  a  Court  of 

law.    It  would  be  singular,  indeed,  if  the  main  contract 

should  be  void  and  the  collateral  contract  valid.    It  ma?, 

:|    I  therefore,  be  laid  down  as  a  general  rule,  that,  where  the 

voyage  itself  is  illegal,  an  assurance  for  the  Toyage  is  also 
illegal  There  are  many  cases  where  that  has  been  held  to 
be  undoubted  law.  Thus,  in  the  time  of  the  last  war,  poli- 
cies effected  on  vessels  sailuig  in  contravention  of  the  Convoy 
I.  Acts,  88  Geo.  3,  c.  76,  and  48  Geo.  3,  c  57,  where  held 

void.    So,  where  the  voyage  was  in  breach  of  the  Naviga- 
tion Act,  6  Greo.  4,  c.  109,  or  of  the  acts  regulating  the 
East  India  Company  or  the  South  Sea    Company — acts 
which  had  in  view  the  general  policy  of  the  realm,  and  the 
security  and  encouragement  of  navigation.     But  it  appears 
to  me  that  the  provisions  of  the  statute  6  &  6  Wm.  4,  c  19, 
were  framed  for  a  collateral  purpose  only :  it  was  intended 
to  give  to  seamen  in  the  merchant-service  a  readier  mode 
of  ascertaining  and  enforcing  their  rights,  and  to  prevent 
tliem  from  having  imposed  upon  them  contracts  into  which 
Uiey  bad  never  in  fact  entered ;  and  therefore  it  enacts,  in 
8.  1, ''  that  it  shall  not  be  lawful  for  any  master  of  any  ship 
or  vessel  belonging  to  any  subject  of  his  Majesty  of  tlus 
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United  Kingdom  trading  to  parts  beyond  the  seas,  or  of  any 
British  registered  ship  of  the  burthen  of  eighty  tons  or  up- 
wards employed  in  any  of  the  fisheries  of  the  United  King- 
dom,  or  in  trading  coastwise  or  otherwise,  to  carry  to  sea  on 
any  voyage,  either  from  this  kingdom  or  from  any  other 
place,  any  seaman  or  other  person  as  one  of  his  crew  or  com- 
plement (apprentices  excepted),  without  first  entering  into  an 
agreement  in  writing  with  every  such  seaman,  specifying 
what  monthly  or  other  wages  each  such  seaman  is  to  be  paid, 
the  capacity  in  which  he  is  to  act,  and  the  nature  of  the 
voyage  in  which  the  ship  is  intended  to  be  employed,  so  that 
the  seaman  may  have  some  means  of  judging  of  the  probable 
period  for  which  he  is  likely  to  be  engaged ;  and  the  said 
agreement  shall  contain  the  day  of  the  month  and  year  in 
which  the  same  shall  be  made,  and  shall  be  signed  by  the 
master  in  the  first  instance,  and  by  the  seamen  respectively 
2it  the  port  or  place  at  which  such  seamen  shall  be  respec- 
tively shipped :  and  the  master  shall  cause  the  same  to  be, 
by  or  in  the  presence  of  the  party  who  is  to  attest  their 
respective  signatures  thereto,  truly  and  distinctly  read  over 
to  every  such  seaman  before  he  shall  be  required  to  sign  the 
same,  in  order  that  he  may  be  enabled  to  understand  the 
))urport  and  meaning  of  the  engagement  he  enters  into  and 
the  terms  to  which  he  is  bound."  And  then  the  act  goes  on, 
in  section  4,  to  provide,  that,  if  any  master  of  any  such  ship 
as  aforesaid  shall  carry  out  to  sea  any  seaman  (apprentices 
excepted)  without  having  first  entered  into  such  agreement 
as  is  thereby  required,  he  shall  for  every  such  ofience  forfeit 
and  pay  the  sum  of  10/.  for  or  in  respect  of  each  and  every 
such  seaman  he  shall  so  carry  out  contrary  to  this  act ;  and, 
if  any  master  shall  neglect  to  cause  the  agreement  to  be  dis- 
tinctly read  over  to  each  such  seaman,  as  by  this  act  he  is 
enjoined,  he  shall  for  every  such  neglect  forfeit  and  pay  the 
sum  of  o/. ;  and,  if  any  master  shall  neglect  to  deposit  with 
the  collector  or  comptroller  of  the  customs  a  copy  of  the 
agreement  thereby  required  to  be  made  and  deposited  as 
aforesaid  [s.  3],  or  shall  wilfully  deposit  a  false  copy  of  any 
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such  agreement,  he  shall  for  every  such  neglect  or  oflfem 
forfeit  and  pay  the  sum  of  50^"  The  non-compliance  inl 
these  directions  of  the  statute,  though  it  may  furnish  goo 
ground  of  action  against  the  master,  does  not  render  tb 
voyage  illegal.  It  has  been  insisted  that  a  non-complianc 
with  the  statute  at  all  events  amounts  to  unseaworthiness 
The  cases,  however,  that  were  cited  all  shew,  that,  to  con^ti 
tute  this  sort  of  unseaworthiness,  it  must  appear  that  there  wa: 
a  crew  insufficient  in  point  of  number^  or  a  want  of  capacin 
or  intelligence  in  the  master  or  other  oflBcers.  Here,  there 
is  nothing  of  the  kind  shewn.  I  therefore  think  the  sixth 
plea  is  also  bad ;  and  consequently  that  upon  both  the  de- 
murrers there  must  be  judgment  for  the  plaintiff'. 
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AVERAGE,  GENERAL. 

1.  General  average  is  the  general 
contribution  that  is  to  be  made  by  all 
parties  towards  a  loss  sustained  by 
some  for  the  benefit  of  all,    492,  495 

2.  The  principle  of  this  general 
contribution  is  derived  from  the  an- 
cient law  of  Rhodes,  being  adopted 
into  the  Digest,  with  an  express  recog- 
nition of  its  true  origin,  492 

3.  In  a  marine  sense,  "  contribu- 
tion" and  "  average"  are  synonymous 
terms,  497 

4.  The  rule  of  the  Rhodian  law  is 
this  : — *'  If  goods  are  thrown  over- 
board, in  order  to  lighten  a  ship,  the 
loss  incurred  for  the  sake  of  all  shall 
be  made  good  by  the  contribution  of 
all.  497 

5.  In  case  of  necessity,  for  saving 
the  lives  of  the  passengers  in  a  ship, 
it  is  lawful  for  any  one  passenger  to 
throw  the  goods  of  another  overboard ; 
and  where  the  danger  accrued  only  by 
the  act  of  God,  as  by  tempest,  every 
man  ought  to  bear  his  loss  for  the 
safeguard  and  life  of  a  man,  498 

6.  In  a  general  average,  one  thing 
is  certainly  necessary,  viz.,  that  the 
ship  be  in  distress,  and  that  sacrific- 
ing a  part  be  necessary  to  preserve  the 
rest,  499 


7.  Previous  deliberation  is  not  tai 
essential  ingredient  in  determining  a 
casting  overboard,  if  the  master  and 
crew  agree  that  it  is  necessary :  too 
much  care  and  selection  of  goods  very 
justly  would  excite  a  suspicion  of 
fraud,  499 

8.  If  the  ship  ride  out  the  stormy 
it  is  the  duty  of  the  master,  if  she 
arrive  at  her  port  of  destination,  or 
at  any  other  port,  to  draw  up  an  ac- 
count of  the  jettison,  and  verify  the 
same  by  the  oath  of  himself  or  of  some 
of  his  crew,  as  soon  as  possible,  that 
there  be  no  opportunity  to  purloin 
goods,  and  then  pretend  they  were 
cast  over  in  the  hour  of  danger,    500 

9.  If  the  jettison  does  not  save  the 
ship,  but  she  perish  in  the  storm,  the 
goods  saved  are  not  to  contribute  to 
the  loss  of  the  goods  cast  overboard, 
because  the  object  of  the  jettison  was 
not  attained,  500 

10.  But  if  the  ship  be  saved,  and 
pursue  her  voyage,  and  afterwards  be 
lost,  the  goods  saved  from  the  subse- 
quent loss  shall  contribute  to  the  loss 
of  the  goods  cast  over  on  the  former 
occasion,  500 

11.  If  in  the  act  of  jettison,  or  in 
consequence  of  it,  other  goods  are 
broken,  damaged,  or  destroyed,  the 
value  of  these  must  be  included  io 


822 


INDEX. 


.'\ 


the  general  contribution,  and  damnge 
done  to  the  ship  by  cutting  holes  to 
effect  jettison,  or  to  let  out  the  water, 

500 

12.  If  the  ship  be  obliged  to  take 
refuge  in  a  port  to  which  she  was  not 
destined,  and  which  she  cannot  enter 
without  lightening  the  ship  by  taking 
out  part  of  the  cargo,  and  the  part  is 
lost  in  the  craft  to  the  shore,  this  loss, 
which  was  occasioned  by  the  removal 
for  a  general  benefit,  must  be  repaid 
by  a  general  contribution,  501 

1 3.  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices,  or 
expenses  incurred  for  the  preservation 
of  the  ship  and  cargo,  come  within  the 
description  of  general  average,       501 

14.  The  expense  of  repairing  a 
ship  injured  by  resisting  a  privateer, 
curing  the  wounds  of  the  sailors,  and 
the  ammunition  expended,  are  not  the 
subject  of  a  general  average,  502 

15.  A  master  who  has  cut  his 
mast,  parted  with  his  cable,  or  any 
other  part  of  the  ship,  in  order  to  save 
the  ship,  he  is  entitled  to  compensa- 
tion by  a  general  average,  503 

16.  But  where  a  vessel  carried  a 
press  of  sail,  to  avoid  a  privateer,  and 
was  damaged,  this  is  not  a  general 
average  loss*  503 

17.  Goods  laden  on  deck,  unless 
sanctioned  by  the  usage  of  trade, 
though  they  must  contribute  to  a  loss, 
are  not  themselves  the  subject  of  a 
general  average,  504 

18.  But  the  owner  of  a  cargo  of 
timber  laden  on  deck,  pursuant  to  the 
usage  of  the  trade,  is  entitled  to  a 
contribution,  in  the  nature  of  general 
average,  for  a  loss  by  jettison,       50 1 

19.  And  where,  in  an  action  by  a 
shipowner  against  the  underwriter  on 
"  the  ship,"  the  declaration  stated  that 
certain  pigs  were  thrown  overboard, 
for  the  safety  of  the  ship,  and  the 
plaintiff  was  afterwards  forced  to  con- 
tribute to  the  general  average*  Plea,  that 
the  pigs  were  laden  on  deck,  by  reason 
whereof  the  defendants  were  not  liable 
to  contribute  to  the  average.     Held 


bad,  for  not   showing  that  the  bdiog 
was  improper  under  the  circumstAoces, 

20.  Boats  ought  to  be  lasbfd  on 
deck,  but  if  lashed  to  the  quarten 
they  are  entitled  to  contribution,  513 

21.  In  whaling  T03'ages  it  is  die 
practice  to  adjust,  on  the  principles 
of  general  average,  the  loss  of  oil 
thrown  overboard  from  the  deck, 
where  it  is  carried  a  short  time  be- 
fore it  can  be  properly  and  saitlj 
stowed  in  the  hold,  513 

22.  If  a  ship  he  carried  by  forcf 
into  a  port,  the  charges  of  recIaimiDg 
her,  and  the  extra  wages  and  ex- 
penses during  the  detention,  are  the 
subject  of  a  general  average,        515 

23.  Extraordinary  wages  and  pre- 
visions expended  during  the  time  i 
ship  goes  into  a  port  to  repair,  are 
not  the  subject  of  a  general  avenge, 
unless  in  the  case  of  urgent  necessitv. 

die 

24.  Where  a  ship  is  obliged  to  go 
into  a  port  for  the  benefit  of  the  whole 
concern,  the  charges  of  unloading  and 
reloading  the  cargo,  and  the  wages 
and  provisions  of  the  workmen  hired 
for  the  repairs,  are  general  average,  517 

25.  The  wages  and  provisions,  and 
the  expenses  of  repairs,  where  a  ship 
goes  into  port  in  order  to  repair  da- 
mage by  a  tempest,  are  not  die  sub- 
ject of  a  general  average,  519 

26.  General  principle  to  be  derived 
from  these  decisions,  520 

27*  If  the  master  cannot  borrow 
money  to  repair  his  ship  on  the  secu- 
rity of  ship  or  cargo,  he  may  sell  part 
of  the  cargo  to  repair  her,  so  as  to 
enable  her  to  take  the  remainder  of 
the  cargo  to  its  port  of  destination : 
and  the  money  so  obtained  will  make 
the  subject  of  a  general  average,  521 

28.  Goods  are  to  contribute  accord- 
ing to  their  value,  522 

29.  Wearing  apparel  and  jewels 
belonging  to  the  person  do  not  con- 
tribute, 5.22 

80.  Seamens*  wages  do  not  contri- 
bute, 523 
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31.  In  what  proportions  ship, 
freight,  and  cargo,  shall  contribute, 

523 

32.  The  value  at  which  the  goods 
cast  overboard  are  to  be  estimated, 
and  for  what  value  those  saved  are  to 
contribute,  524 

33.  The  time  when  the  contribu- 
tion is  to  be  made,  525 

34.  The  place  at  which  the  ave- 
rage is  to  be  adjusted,  527 

35.  The  adjustment  is  to  be  made 
according  to  the  law  of  that  place,  527 

ARRESTS,  RESTRAINTS, 
DETENTION  OF  PRINCES,  &c. 

See  Total  Losses  and 
Abandonment. 

1.  Malyne  says,  "  that  the  assurers 
are  liable  for  all  losses  by  arrests,  de- 
tentions, &c.,  happening  both  in  time 
of  war  and  peace,  committed  by  the 
public  authority  of  princes,  &c.,    305 

See  Roccus's  Opinion,  ih. 

2.  Lord  Mansfield  said,  in  the  case 
of  Goss  V.  Withers,  that  the  assured 
may  abandon  in  case  merely  of  an 
arrest  on  an  embargo,  by  a  prince  not 
an  enemy ;  and  consequently  such  an 
arrest  is  a  loss  within  the  meaning  of 
the  word  "  detention,"  296,  305 

3.  The  term  "  people,*'  in  the 
clause,  means  the  supreme  power — 
the  power  of  the  country,  whatever  it 
may  be,  306 

4 .  What  is  an  embargo  ?  An  em- 
bargo is  an  arrest  laid  on  ships  or 
merchandise,  by  public  authority,  or 
a  prohibition  of  state,  commonly 
issued  to  prevent  foreign  ships  from 
putting  to  sea  in  time  of  war,  and 
sometimes  also  to  exclude  them  from 
entering  our  ports,  306 

5.  This  term  has  also  a  more  ex- 
tensive signification,  where  ships  are 
detained  by  a  prince  to  serve  him  in 
an  expedition,  and  for  this  end  have 
their  ladings  taken  out,  without  any 
regard  to  the  government  they  obey, 

307 


6.  An  embargo  may  be  laid  on 
shipping  in  the  ports  of  Great  Britain 
by  royal  proclamation,  in  time  of  war, 
because  a  proclamation  is  founded  on 
a  prior  prerogative,  viz.,  that  the  king 
may  prohibit  any  of  his  subjects  from 
leaving  the  realm,  307 

7.  But  in  times  of  peace  the  power 
of  the  King  of  Great  Britain  to  lay 
such  restraints  is  doubtful,  307 

8.  Where  a  neutral  vessel  was 
seized  by  a  foreign  power,  and  car- 
ried into  port,  to  be  searched  for 
enemy's  property,  all  charges  arising 
out  of  the  improper  detention  must 
be  borne  by  the  underwriters,       308 

9.  A  neutral  ship  is  insured  at  and 
from  an  enemy's  port,  and  an  em- 
bargo is  there  laid  on  by  the  enemy. 
The  assured  may  abandon,  and  re- 
cover a  total  loss,  310 

10.  A  British  merchant  is  not  an- 
swerable for  the  damage  which  may 
happen  to  a  foreign  ship  by  reason  of 
an  embargo  laid  on  by  the  British 
Government,  .312 

1 1 .  Where  the  assured  is  a  subject 
of  this  country,  he  may  recover  against 
a  British  underwriter  for  a  loss  arising 
out  of  a  detention  by  the  British 
Government,  313 

12.  Every  man  is  a  party  to  the 
public  acts  of  his  own  Government, 
and  cannot  make  the  consequences  of 
an  act  of  his  own  state  the  foundation 
of  a  claim  of  indemnity  upon  a  British 
subject  in  a  British  court  of  justice, 
any  more  than  he  could  if  sucli  act 
had  been  done  immediately  and  indi- 
vidually by  such  foreign  subject  him- 
self, 313 

13.  Where  a  consignor  has  made  a 
policy,  and  his  conduct  or  that  of  his 
nation  has  deprived  him  of  the  right 
of  enforcing  it,  for  his  own  benefit, 
the  consignee  cannot  apply  it  to  his 
own  interest  as  if  it  had  been  made 
on  his  account,  319 

14.  An  alien  enemy,  with  respect 
to  his  birth,  domiciled  in  this  country 
may,  in  the  time  of  war,  protect  by 
insurance,  either  for  his  own  benefit 
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or  his  correspondent's,  a  shipment 
licensed  by  the  Crown  to  the  enemy *s 
country,  320 

15.  A  plaintiff,  an  alien  in  respect 
to  his  birth,  may,  if  domiciled  here, 
sue  in  our  Courts.  The  legal  result 
being  that  not  only  the  plaintiff,  the 
person  licensed,  may  sue,  but  that  the 
commerce  itself  is  to  be  regarded  as 
legalized  for  all  purposes  of  its  due 
and  effectual  protection,  320 

See  the  subject  of  "  Licenses," 
Part  2,  Sect.  2. 

16.  By  the  law  of  nations  notifi- 
cation of  a  blockade  is  notice  to  all  the 
subjects  of  the  nation  to  which  the 
notification  has  been  made.  But,  in 
cases  of  insurance,  knowledge  of  the 
fact  must  be  proved  in  the  assured, 

315 
17*  In  a  policy  of  insurance  from 
Liverpool  to  a  blockaded  port,  the 
ship  sailed  on  the  voyage  before  the 
blockade  was  notified  in  this  country, 
but  afterwards  put  into  another  port 
in  this  kingdom  after  notification  of 
the  blockade  in  the  London  Gazette, 
and  it  might  be  known  there :  the 
jury  found  the  captain  did  not  know 
of  the  blockade.  Held,  that  the 
knowledge  of  the  captain  was  not  to 
be  presumed  on  the  principle  that 
notice  to  a  state  is  notice  to  all  its 
subjects,  but  it  was  a  question  of  fact 
properly  left  to  the  jury,  315 

THE  ASSURED. 

1.  Who  may  by  law  be  the  as- 
sured in  a  marine  policy  of  assur- 
ance, 1 

2.  Exception  in  the  case  of  alien 
enemies,  2 

3.  The  descriptions  of  the  persons 
enabled  to  sue  on  tlie  policy,  by  28 
Geo.  3,  c.  56,  3 

4.  Decisions  on  this  act,  4 

5.  Any  of  his  Majesty's  subjects 
may  make  an  insurance  alleging  the 
interest  to  be  in  his  Majesty,  and  his 
Majesty  may  adopt  and  ratify  it,      7 


THE    ASSURERS. 

1.  By  the  common  law  any  indi- 
vidual or  number  of  individuals  act- 
ing in  partnership  might  be  assurers. 

530 

2.  But  this  giving  rise  to  a  set  of 
adventurers  who  got  the  premiums 
and  could  not  pay  the  losses,  the  law 
was  altered  by  founding  two  char- 
tered companies,  giving  them  a  mo- 
nopoly; and  prohibiting  persona  in 
partnership  being  assurers,  5S0 

3.  In  onore  modem  times  thb  has 
been  altered ;  and  at  this  day  any 
persons,  whether  in  partnership  or 
not,  may  be  assurers,  531 

4.  But  the  two  chartered  oom- 
pauies  retain  their  charters.  See  an 
account  of  them,  531 

5.  Of  private  assurers  the  roost 
important  are  the  underwriters  who 
are  members  of  Lloyd's  coffee-house, 

532 
BARRATRY. 

1.  Barratry  is  defined  by  Postle- 
thwaite  in  his  Diet,  to  be  "  when  the 
master  of  a  ship,  or  the  mariners,  cheat 
the  owners  or  assurers,  whether  by 
running  away  with  the  ship,  sinking 
her,  deserting  her,  or  embezzling  the 
cargo.  And  in  vol.  i,  p.  136,  title 
"  Assurance,"  he  says,  **  one  species 
of  barratry  in  a  marine  sense,  is,  when 
the  master  of  a  ship  defirauds  the 
owners  or  assurers  of  her,  by  taking 
her  in  a  different  course  to  their 
orders,'*  322 

2.  Lord  Mansfield,  in  Vallejo  r. 
Wheeler,  Cowp.  p.  153,  says,  "  I 
take  the  word  to  have  been  intro- 
duced by  the  Italians,  the  great  traden 
of  the  modern  world."  In  the  Italian 
Diet  the  word  "  barratrare"  means  to 
cheat,  324, 33i 

3.  Whether  the  loss  takes  place 
during  the  fraudulent  voyage  or  after 
is  immaterial,  because  the  voyage  is 
equally  altered,  ;$25 

4.  Where  a  ship  and  her  caign 
were  barratrously  taken  out  of  her 
course  by  the  master  and  marineis, 
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and  part  of  the  cargo  sold,  and  the 
remainder  sent  home  in  another  vessc], 
held  that  this  was  a  total  loss  of  the 
cargo  the  moment  the  act  of  "  bar- 
ratry" was  committed,  326 

5.  The  loss  must  take  place  during 
the  voyage,  and  within  the  time  li- 
mited by  the  policy,  328 

6.  Where  the  owner  of  a  ship,  by  a 
contract,  placed  the  entire  vessel  for  a 
time  under  the  sole  control  of  the 
freighter,  an  act  done  by  the  general 
owner,  or  with  his  consent,  in  fraud 
of  the  freighter,  is  an  act  of  "  bar- 
ratry," 329 

7.  Mr.  J.  Willes*s  definition  of 
"  barratry,"  329 

8.  If  the  master  deviate  from  the 
voyage  on  a  private  speculation  of 
his  own    it  constitutes    '*  barratry," 

325,  330 

9.  If  a  master,  contrary  to  his  in- 
structions, cruise  for  and  take  a  prize, 
it  is  "  barratry,"  331 

10.  The  master  of  an  American 
slave  ship  sails  to  an  enemy's  settle- 
ment on  the  coast  for  the  purpose  of 
trading  to  more  advantage  than  at  a 
British  settlement  without  having  in- 
structions to  go  there ;  his  ship  was 
seized  by  a  British  frigate :  this  trading 
was  held  to  be  "  barratry,"  331 

11.  The  master  must  do  nothing 
contrary  to  the  laws  of  his  country, 
whether  with  or  without  a  view  to 
the  advantage  of  his  owners,         335 

12.  In  the  sense  in  which  "bar- 
ratry" is  used,  as  applied  to  subjects 
of  British  marine  insurances,  it  is 
considered  precisely  tantamount  to 
fraud,  334 

13.  If  the  master  of  a  ship  sail  out 
of  port  without  paying  port  dues, 
whereby  the  goods  are  forfeited,  lost 
or  spoiled,  this  is  "  barratry,"       335 

14.  If  the  master  sail  out  of  port 
without  leave  in  breach  of  an  em- 
bargo, in  consequence  of  which  the 
owners  afterwards  sustain  a  loss,  in 
respect  of  sailors'  wages  and  provi- 
sions, by  the  detention  of  the  ship, 
this  is  *'  barratry,"  386 


1 5.  If  the  conduct  of  the  master  is 
criminal  with  respect  to  the  state  it  is 
"  barratry,"  although  likely  in  his 
opinion  to  advance  his  owner's  in- 
terest, 337 

16.  A  deviation  by  the  master 
through  a  mistake  as  to  the  meaning 
of  his  instructions,  or  a  misappre- 
hension of  the  best  mode  of  carrying 
them  into  effect,  will  not  constitute 
"  barratry,"  838 

17.  The  freighter  for  the  voyage  is 
owner  of  the  ship,  pro  hdc  vice,  and 
*'  barratry"  cannot  be  committed  with 
his  consent,  339 

1 8.  But  an  act  of  the  captain  with 
the  consent  of  the  owner  of  the  ship, 
though  without  the  privity  of  the 
owners  of  the  goods,  does  not  con- 
stitute "  barratry,"  340 

19.  "  Barratry"  cannot  be  com- 
mitted against  any  but  the  owners  of 
the  ship,  341 

20.  If  an  owner  be  likewise  master 
he  cannot  commit  *'  barratry,"      242 

21 .  The  mortgagor  of  a  ship  is  suffi- 
ciently the  owner  to  disable  him  from 
committing  "  barratry"  if  he  also  be 
master,  342 

22.  And  the  Court  of  Chancery, 
in  a  case  in  which  the  owner  and- 
master  after  mortgaging  his  ship  bad 
committed  '*  barratry,"  and  when  the 
mortgagee  brought  an  action  against 
the  underwriter  to  recover  damages 
for  the  loss  he  had  sustained  by  tibis 
act  of  "  barratry,"  still  considering 
the  mortgagor  the  owner,  granted  an 
injunction,  342 

23.  A  loss  is  well  alleged  to  have 
happened  by  the  perils  of  the  sea, 
if  supported  by  proof  of  the  ship 
being  wrecked,  although  this  may 
have  been  occasioned  by  the  "  bar- 
ratry" of  the  master  and  mariners, 

844 

24.  A  loss  is  well  alleged  to  have 
happened  by  "  barratiy"  &ongh  it  be 
proved  to  have  taken  place  by  the 
joint  act  of  the  enemy,  aided  by  the 
crew,  844 

25.  The  laws  of  this  covntiy,  and 
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the  ordinances  of  some  foreign  na- 
tions, for  the  punishment  of  those 
who  have  heen  found  guilty  of  the 
more  heinous  acts  of  "  barratry/'  345 
26.  And  of  piracy,  347 

BROKER. 

1.  The  insurance  broker  goes  be- 
tween the  assured  and  the  underwriter, 

533 

2.  He  is  answerable  in  an  action 
by  his  employer  (the  merchant)  if  he 
accepts  a  retainer,  and  £ul8  in  per- 
forming his  duty,  538,  636 

3.  The  broker  is  agent  both  to  the 
assured  and  the  underwriter,         534 

4.  He  sometimes  acts  under  a  del 
credere  commission,  534 

5.  As  the  brokers  transact  the 
principal  part  of  the  business  for  the 
merchants,  the  law  gives  them  a  lien 
upon  the  policy,  535 

6.  Although  the  broker  has  a  lien, 
he  may  be  served  with  a  *'  subpoena 
duces  tecum,'*  on  a  trial  between  the 
assured  and  the  underwriter,  to  pro- 
duce the  policy,  for  he  does  not 
thereby  lose  his  lien,  536 

?•  There  are  three  cases  in  which 
a  merchant  has  a  right  to  expect  that 
a  broker  will  obey  an  order  to  insure, 

537 

8.  If  a  broker  in  making  a  policy, 
omits  any  circumstance,  which  will  be 
a  defence  in  an  action  by  the  assured 
against  the  underwriter,  he  is  liable  in 
an  action  to  the  amount  of  the  as- 
sured's  loss,  538 

9.  In  an  action  against  a  broker 
for  negligence,  though  the  evidence  of 
brokers  and  underwriters  is  not  ad- 
missible upon  a  matter  of  fact  upon 
which  the  jury  are  to  g^ve  their  ver- 
dicty  yet  they  may  be  called  to  shew 
whether  other  persons  of  skill  and 
experience  in  the  same  profession, 
would  or  would  not  have  come  to  the 
same  conclusion  as  the  defendant,  539 

10.  In  an  action  against  an  agent 
for  a  breach  of  undert^ing  according 
to  special  instructions,  the  declaration 
alleged  the  duty  of  the  defendant  to 


be,  to  make  the  insurance  according  to 
the  terms,  or  gi^e  notice  to  the  plain- 
tiff of  their  inahility  to  do  so.  Held, 
that  the  implied  duty  of  the  defendant 
would  support  the  express  promise 
alleged  in  the  declaration,  541 

11.  And  where  m  an  action  against 
a  broker  for  not  making  an  insuraoor 
according  to  his  undertaking,  and  the 
plaintiff  recovered  a  verdict,  on  a  mo- 
tion for  an  arrest  of  judgment,  oo  the 
ground  that  the  duty  alleged  in  the 
declaration  to  make  an  insurance  was 
larger  than  the  duty  of  the  defendant, 
who  only  ought  to  have  used  reason- 
able care  and  diligence  to  perform 
what  he  had  undertaken.  Held,  diat 
the  action  was  founded  on  an  express 
contract,  and  the  breach  not  lar^ 
than  the  terms  of  the  contract,  and 
the  allegation  that  the  defendant,  to 
perform  his  promise  *'  wrongfully  and 
in  breach  of  his  duty  and  retainer, 
and  of  his  acceptance  thereof,  wholly 
neglected  and  refused,"  was  a  legal 
charge  on  the  face  of  the  declaration, 
and  sufficient  to  call  on  the  defendant 
for  an  answer,  545 

12.  If  in  an  action  against  an  agent, 
the  neglect  complained  of,  be  the  noc- 
communication  of  a  material  fact  to 
the  underwriters  by  which  the  policy 
was  voided,  the  agent  may  by  way  of 
defence  make  it  appear  that  the  fact, 
if  communicated,  would  have  made  it 
impossible  to  get  the  insurance  made 
at  the  premium  limited  by  his  in- 
structions, 545 

13.  Settlement  between  the  broker, 
the  underwriter,  and  the  assured,  546 

14.  The  receipt  of  the  premium  on 
the  face  of  the  policy,  is  a  bar  to  an 
action  by  the  underwriter  against  the 
assured,  except  in  the  case  of  fraud, 

547 

15.  But  between  the  underwriter 
and  the  broker  the  receipt  is  no  bar, 

547 

16.  In  an  action  by  the  assured 
against  the  underwriter,  the  latter 
cannot  set  off  the  premium  though  he 
has  not  been  paid  by  the  broker,  549 
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17.  In  an  action  by  the  assignees 
of  an  underwriter  against  a  broker 
for  premium,  the  broker  may  set  off 
losses  which  have  happened  before 
the  bankruptcy,  for  which  premiums 
the  underwriter  had  debited  the 
broker,  552 

18.  See  the  earlier  cases  relating 
to  the  effect  of  the  death  or  bank- 
ruptcy of  the  underwriters  had  on  the 
running  accounts  between  them  and 
the  broker,  553,  556 

19.  The  usage  at  Lloyd's  of  pass- 
ing the  accounts  between  the  broker, 
the  underwriter,  and  the  assured, 

556,  567 

BOTTOMRY,  AND  RESPON- 
DENTIA INTEREST. 

1.  Must  be  specially  mentioned  in 
the  policy  as  such,  15 

2.  But  an  interest  in  expenses,  in- 
curred by  the  captain  for  the  use  of 
the  ship,  for  which  he  charged  respon- 
dentia interest,  was  held  to  be  pro- 
tected by  a  policy  on  *'  goods,  specie, 
and  effects"  of  the  captain,  -on  the 
grounds  solely  of  the  usage  of  the 
Indian  trade,  18 

CAPTURE. 

1.  When  a  British  subject  insures 
against  capture,  the  law  infers  that 
the  contract  contains  an  exception  of 
captures  made  by  the  government  of 
his  own  countrv,  287 

2.  All  insurances  of  enemies'  pro- 
perty, from  the  effects  of  the  acts  of 
the  government  of  the  country  of  the 
underwriters,  are  illegal  at  the  com- 
mon law,  and  cannot  be  enforced,  287 

3.  A  ship  insured  being  taken,  the 
assured  may  demand  as  for  a  total 
loss,  and  abandon  to  the  underwriter, 

287 

4.  By  the  common  law  the  thing 
taken  from  the  owner  in  war  is  gone, 
and  the  property  so  taken  in  war  be- 
longs to  the  captors,  290 

5.  On  a  policy,  "  interest  or  no 
interest,"  a  recapture,  after  being  in 


an  enemy's  port  will  not  avail  the  as- 
surer, 291 

G.  It  is  immaterial,  as  between  the 
assured  and  the  assurer,  whether  the 
property  by  capture  be  or  be  not 
transferred  to  the  enemy  by  the  law 
of  nations,  293 

7-  If  the  ship  taken  by  an  enemy 
escapes,  or  is  retaken,  his  property  in 
the  ship  is  revested,  294 

8.  The  practice  of  the  Court  of 
Admiralty  in  England  before  any  act 
of  Parliament  commanded  restitution, 
or  fixed  the  rate  of  salvage,  295 

9.  Whatever  rule  ought  to  be 
adopted  in  favour  of  the  owner,  it 
can  in  no  way  affect  the  case  between 
the  assured  and  the  assurer,  295 

10.  The  ship  is  lost  by  capture, 
though  she  be  never  condemned  at 
all  nor  carried  into  any  port  of  the 
enemy,  the  assurer  must  pay  the 
value,  295 

11.  The  assurer  runs  the  risk  of 
the  assured,  and  undertakes  to  indem- 
nify, he  must  therefore  bear  the  loss 
actually  sustained,  and  can  be  liable 
to  no  more,  296 

12.  There  is  no  book,  ancient  or 
modern  which  does  not  say,  "  that  in 
case  of  the  ship  being  tak^,  the  as- 
sured may  demand  as  for  a  total  loss 
and  abandon.  And  what  proves  the 
proposition  most  strongly  is,  that  by 
the  general  law  he  may  abandon  in 
the  case  merely  of  an  arrest  on  an 
embargo,  by  a  prince  not  an  enemy, 

296 

13.  The  chance  of  restitution  does 
not  suspend  the  demand  for  a  total 
loss  upon  the  assurer,  but  justice  is 
done  by  putting  him  in  the  place  of 
the  assured  in  case  of  recapture, 

14.  In  the  Treatise  called  *<  Le 
Guidon,"  where,  after  mentioning  the 
right  to  abandon  upon  a  capture,  he 
adds,  "  or  any, other  such  disturbance 
as  defeats  the  voyage^  or  makes  it 
not  worth  while,  or  worth  the  freight 
to  pursue  it,"  297 

15.  Where  a  neutral  ship  was  un- 
justly seized  as  a  prize,  and  being 
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libelled  in  the  Court  of  Admiralty  by 
a  decree,  against  which  an  appeal 
might  have  been  made ;  but  the 
owners  dreading  the  hazard,  the  costs 
and  the  delay,  entered  into  a  com- 
promise with  the  captors  tliat  they 
should  for  a  sum  of  money  suffer  a 
reversal  of  the  sentence ;  held  that 
the  assurers  were  liable  to  pay  the 
money  agreed  on,  and  paid  to  the 
captors,  298 

16.  It  is  unlawful  to  ransom  any 
British  ship  taken  by  the  enemy,  300 

17*  The  sentence  of  a  Frendi  con- 
sul in  a  neutral  country  is  contrary  to 
the  law  of  nations,  and  void,         301 

18.  What  is  a  proper  averment  of 
the  loss  by  capture,  and  when  it  can 
be  rightly  made  ?  302 

DEVIATION. 
See  Ship. 

FIRE. 

1.  "  Fire"  is  expressly  insured 
against  by  the  underwriters  in  the 
policy,  278 

2.  And  where  the  rigging,  &c.  of  a 
ship  were  put  on  shore  in  the  usual 
course  of  Uie  voyage  during  a  repair, 
and  were  burnt  by  accident,  the  un- 
derwriters were  held  liable,  278 

3.  And  where  a  ship  was  volunta- 
rily burnt  to  prevent  her  falling  into 
the  hands  of  the  enemy :  this  was 
held  to  be  a  loss  by  "  fire*'  within  the 
terms  of  the  policy,  282 

4.  And  where  a  fire  was  lighted  in 
a  ship  and  by  negligence  set  her  on 
fire,  this  was  held  to  be  a  loss  by 
"  fire"  within  the  terms  of  the  policy, 

282 

5.  And  where  an  insurance  on 
"  ship  and  furniture, "  provisions 
which  had  been  sent  out  for  the  use 
of  the  ship,  were  taken  out  of  the 
vessel  while  refitting  and  put  in  a 
warehouse  in  the  regular  course  of 
the  trade,  and  were  burnt  by  accident, 
it  was  held,  that  as  the  underwriters 
had  insured  against  ''fire"  by  the 


policy,  that  the  provisions  that  had 
been  consumed  by  "  fire,"  and  not  by 
the  crew  were  protected  by  the  policr, 

91 

EMBARGO. 

See  "Arrest,  Detentiok  of  Kings, 
&c." — •*  Total  Losses  and  Abax- 

DONMEKT." 

FRAUD  IN  POLICIES. 

1.  Policies  are  vacated  and  annul- 
led by  the  least  shadow  of  fraud  or 
undue  concealment,  571 

2.  There  are  three  distinct  caaei 
where  the  policy  may  be  vacated  br 
the  assured  or  his  agent,  572 

3.  First,  —  where  the  assured  or 
his  agent  has  made  some  statement 
which  he  knew  to  be  false,  573 

4.  Where  goods  were  insured  as 
the  goods  of  an  ally,  but  were  in  fact 
the  goods  of  an  enemy,  this  is  a  fraud 
and  the  policy  is  void,  bl^ 

5.  Where  an  agent  received  a  letter 
stating  a  ship  to  have  sailed  on  the 
24th  November,  and  the  agent  told 
the  underwriter  that  she  sailed  on  the 
latter  end  of  December,  this  b  a  fraud 
and  the  policy  void,  573 

6.  Where  a  ship  was  warranted  a 
Portuguese,  and  Uie  assured  by  his 
answer  to  a  bill,  admitted  that  she 
was  condemned  for  not  being  a  Por- 
tuguese.    Policy  void.  574 

7'  A  representation  (contrary  to 
the  truth)  that  the  insurance  sought 
to  be  made,  had  been  made  by  other 
underwriters  at  the  same  premiom, 
vitiates  the  policy  made  by  means  of 
such  misrepresentation,  575 

8.  Secondly,-— case  where  the  as- 
sured has  stated  something  to  be  true, 
which  he  does  not  know  to  be  trae, 
and  at  the  same  time  suppressing 
material  circumstances,  576 

9.  The  concealment  of  material 
circumstances  vitiates  all  contracts  on 
the  principle  of  natural  law,  576 

10.  On  a  representation  to  induce  a 
party  to  make  a  contract,  it  is  equally 
fiUse  for  a  man  to  affirm  that  of  which 
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he  knows  nothing,  as  it  is  to  affirm 
that  to  he  true  which  he  knows  to  be 
false,  576 

11.  When  the  assured  having  heard 
a  report  that  a  ship  described  like  his 
was  taken,  went  and  insured  her 
without  mentioning  the  rumour  to 
the  underwriter.  Policy  held  to  be 
void,  578 

12.  The  time  of  a  ship's  sailing 
is  not  material  to  be  communicated, 
unless  she  be  a  missing  ship,  or  un- 
less a  ship  which  sailed  after  her  has 
arrived,  ,         579 

13.  A  ship  takes  in  her  cargo  at 
L.  and  sails  to  O.  An  insurance  is 
made  on  the  goods  from  6.  to  D., 
"  to  begin  from  the  loading."  The 
policy  is  void,  it  being  a  false  descrip- 
tion, calculated  to  induce  a  belief  that 
G.  was  the  port  of  loading,  581 

14.  Concealment  of  a  letter  from 
which  the  time  of  the  sailing  of  the 
ship  might  be  inferred,  is  material,  583 

15.  A  broker's  instructions  stated 
that  a  ship  was  ready  to  sail  on  the 
24th  December.  The  broker  repre- 
sented the  ship  to  be  in  port,  when 
she,  in  fact,  sailed  on  December  23. 
This  was  held  to  be  a  material  mis- 
representation, 583 

16.  Evidence  of  underwriters  is 
admissible  to  prove  what,  in  their 
judgment,  is  a  material  concealment 
of  a  fact,  584 

17*  The  governor  of  a  fort  abroad 
insures  against  capture  for  a  year  :  it 
is  not  necessary  to  disclose  his  specu- 
lations on  the  probability  of  an  attack, 

586 

18.  The  underwriter  trusts  the 
statement  of  the  assured,  and  that  he 
does  not  keep  back  any  circumstances 
within  his  knowledge  to  mislead  him, 

587 

19.  The  assured  need  not  mention 
what  the  underwriter  knows,  what  he 
takes  upon  himself  the  knowledge  of, 
or  what  he  waives  being  told,       588 

20.  The  underwriter  is  bound  to 
take  notice  of  natural  and  political 
perils,  588 


21.  The  opinion  of  brokers  and 
underwriters  may  be  asked  as  to  mat- 
ters of  practice  in  their  profession  ; 
but  they  cannot  be  asked  as  to  the 
materiality  of  a  fact  on  which  the  jury 
are  to  give  their  verdict,  596 

22.  The  insured  is  not  bound  to 
disclose  a  circumstance  made  material 
by  a  foreign  ordinance  of  which  he 
was  ignorant,  601 

23.  Thirdly, — Cases  in  which  the 
policy  is  void  by  misrepresentation, 

602 

24.  Where  a  ship  sailed  with  a 
greater  force  than  was  represented  to 
the  underwriters,  held  that  the  repre- 
sentation was  substantially  true,   602 

25.  Distinction  between  a  warranty 
and  a  representation,  604 

26.  A  ship  insured  on  the  30th 
January,  from  New  York  to  Phila- 
delphia, is  represented  to  be  safe  in 
the  Delaware  on  the  11th  December, 
when,  in  fact,  she  was  lost  on  the  9th. 
This  was  held  to  avoid  the  policy, 
though  the  bona  fide  result  of  the 
assured's  computation,  610 

27-  A  material  concealment  avoids 
the  policy,  although  the  broker  thinks 
it  immaterial,  612 

28.  An  expectation  does  not  amount 
to  a  representation,  612 

29.  Where  a  ship  is  insured  at  and 
from  a  place,  and  does  not  arrive  there 
for  some  time,  this  need  not  be  com- 
municated ;  but  it  is  for  the  jury  to 
say  whether  the  delay  varies  the  risk, 

613 

30.  A  letter  ordering  an  insurance 
is  put  into  the  post  before  the  loss, 
but  starts  after  the  loss  is  known. 
This  is  a  misrepresentation,  whether 
arising  from  fraud  or  negligence,   61 5 

31.  To  an  action  on  a  policy  made 
on  a  ship  the  defendant  pleaded, '  that 
at  the  time  of  making  the  policy,  the 
plaintiff  wrongftilly  and  improperly 
concealed  from  the  defendant  certain 
facts  and  information  which  the  jury 
at  the  trial  found  to  be  material,  and 
was  known  to  the  plaintiff  when  the 
policy  was  made.     Held  (dubitante, 
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Pollock,  C.  B.,)  that  the  defendant 
ought  to  have  given  some  evidence  of 
the  non-communication  of  the  fact,  in 
support  of  his  plea,  617 

32.  Where  the  policy  was  void  by 
the  fraud  of  the  assured,  the  premium 
was  decreed  to  be  returned,  626 

33.  Where  it  was  dear  that  the 
assured  had  heard  of  the  loss  before 
an  order  was  given  to  insure,  it  was 
held  that  the  premium  should  not  be 
delivered  back,  628 

34.  If  an  underwriter  has  been 
guilty  of  £raud,  an  action  lies  against 
him  to  recover  the  premium,        629 

FREIGHT. 

1.  General  principles  relating  to 
the  commencement  of  the  risk  thereon, 

159 

2.  The  caigo  ready  to  be  put  on 
board,  but  the  ship  not  ready  to  re- 
ceive it,  the  policy  does  not  attach,  160 

3.  In  the  case  of  a  valued  policy  a 
part  of  the  cargo  only  on  board,  the 
rest  ready,  the  assured  recovered  for 
the  whole,  160 

4.  If  a  ship  be  chartered  to  a  cer- 
tain place  to  take  in  her  cargo,  and 
on  her  way  there  be  lost,  the  under- 
writer on  freight  is  liable,  163 

5.  Where  a  ship  was  chartered 
from  A.  to  B.,  and  back,  at  a  certain 
freight  for  the  outward  voyage  and 
the  current  freight  home,  and  before 
she  unloads  her  cargo,  and  before  any 
of  the  homeward  cargo  is  shipped,  she 
is  lost,  the  policy  on  the  homeward 
freight  attached,  165 

6.  Where  freight  was  agreed  to  be 
paid  when  part  of  the  voyage  was 
performed;  but,  before  the  fireight  was 
paid,  or  the  voyage  finished,  the  ship 
was  lost ;  as  the  charter-party  treated 
the  whole  as  one  voyage,  the  policy 
on  the  freight  attached,  165 

7.  When  there  is  not  an  entire 
charter-party  for  the  whole  voyage 
out  and  home,  and  the  ship  takes  out 
a  cargo  to  be  bartered  for  goods  to 
be  brought  home,  and  a  part  of  the 


outward-cargo  is  only  discharged  and 
bartered,  the  assurer  on  freight  for  the 
homeward  Toyage  can  only  recover 
for  the  freight  of  the  goods  on  board, 

167 

8.  Where  a  ship  under  a  charter- 
party  was  in  a  condition  to  take  in 
her  cargo,  which  vras  ready  for  her, 
but  was  lost  in  a  hurricane  before  the 
goods  were  put  on  board,  held  that 
the  policy  on  the  freight  attached,  170 

9.  In  all  cases  where  the  fre^fat  is 
lost  by  a  peril  insured  against,  the 
assured  i^  entitled  to  recover,  though 
no  goods  be  actually  on  board,  pro- 
vided the  ship  is  ready  to  leoeiTe 
them,  and  the  goods  are  ready  to  be 
shipped,  or  the  owner  has  a  contract 
with  any  one  for  their  shipment, 

171  to  175 

ILLEGAL  VOYAGES. 

1.  Where  an  insurance  is  made  oo 
a  voyage  expressly  prohibited  by  the 
common,  statute,  or  maritime  law,  the 
policy  is  void,  .  630 

2.  Where  an  insurance  was  made 
upon  a  cargo  of  goods  exported  to 
New  York,  in  direct  contravendon  of 
an  act  of  Parliament,  held  that  the 
insurance  was  void,  631 

3.  Where  an  insurance  was  made 
in  direct  contravention  of  the  excln- 
sive  right  of  trading  granted  to  the 
East  India  Company  by  9  &  10  Wm. 
3,  c.  44,  the  underwriters  were  held 
to  be  discharged,  632 

4.  A  natural-bom  subject  of  this 
country,  domiciled  in  a  foreign  coun- 
try in  amity  with  this,  may  exercise 
the  privileges  of  a  subject  where  he  is 
domiciled,  634 

5.  If  a  merchant  expatriates  him- 
self as  a  merchant,  to  carry  on  the 
trade  of  another  country,  he  is  to  be 
deemed  a  merchant  of  that  country,  635 

6.  If  a  ship  be  insured  **  at  and 
from"  a  place,  and  whilst  she  is  there 
is  engaged  in  an  illegal  traffic,  the 
assured  cannot  recover  for  a  loss  aris* 
ing  in  the  homeward  voyage,         635 
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7-  If  a  ship,  though  neutral,  he 
insured  on  a  voyage  prohibited  by  an 
embargo  laid  on  in  time  of  war  by  the 
prince  of  the  country  in  whose  ports 
the  ship  happens  to  be,  the  insurance 
is  void,  636 

8.  But  this  rule  does  not  extend  to 
trading  contrary  to  the  revenue  laws 
of  a  foreign  country ;  for  no  nation 
takes  notice  of  the  revenue  laws  of 
another,  638 

9.  How  far  trading  with  an  enemy 
in  time  of  actual  war  is  illegal,      640 

10.  By  the  law  of  England,      641 

1 1 .  An  insurance  on  a  neutral  ves- 
sel trading  to  an  enemy's  country  is 
valid,  642 

12.  Upon  the  breaking  out  of  a 
war,  neutrals  have  a  right  to  carry  on 
their  accustomed  trade,  with  the  ex- 
ception of  contraband  articles,  &c.,  642 

13.  But  a  neutral  has  no  right  to 
engage  in  the  colonial  trade  of  either 
of  the  belligerent  parties,  which  he 
never  possessed  in  time  of  peace,  643 

14.  By  the  common  law,  the  trad- 
ing with  an  enemy  without  the  king's 
license  is  ill^al,  644 

15.  The  power  of  licensing  parti- 
cular trades  with  hostile  states,  in 
time  of  war,  is  part  of  the  prerogative 
of  the  Crown,  644 

16.  The  king  may  qualify  his  li- 
cense, which  must  be  strictly  con- 
formed to,  645 

17*  The  condition  must  be  strictly 
complied  with,  647 

18.  The  party  having  the  license 
must  show  his  authority  to  have  it, 
and  how  he  obtained  it,  647 

19.  The  fraudulent  alteration  of  a 
license  avoids  it,  even  where  the  party 
claiming  its  protection  is  innocent  of 
the  fraud,  648 

20.  The  Courts  of  Justice  will  per- 
mit every  thing  to  be  done,  though 
not  expressed,  which  is  necessary  in 
order  to  effectuate  the  intention  of  his 
Majesty  in  granting  the  license,    648 

21.  If  the  voyage,  by  unavoidable 
accident,  be  delayed  beyond  the  time 
for  which  the  license  was  granted,  yet 


if  the  licensed  adventure  be  bond  fide 
prosecuted  within  any  part  of  the 
period,  the  voyage  is  protected,  and 
the  policy  on  it  valid,  652 

22.  An  insurance  made  on  behalf 
and  on  account  of  an  alien  enemy, 
not  protected  by  a  license,  is  void, 
though  the  goods  were  shipped  before 
the  war  commenced.  Nor  can  his 
agent  maintain  the  action,  though  a 
creditor  of  the  assured  to  more  than 
the  sum  assured,  653 

23.  Neither  can  an  action  be  main- 
tained on  a  policy  on  the  property  of 
an  alien  enemy,  though  of  British  ma- 
nufacture, and  exported  from  hence, 

653 

24.  An  insurance  made  in  Great 
Britain  on  a  French  ship,  previous  to 
the  commencement  of  hostilities  be- 
tween Great  Britain  and  France,  docs 
not  cover  a  loss  by  British  capture, 

655 

25.  When  a  British  subject  insures 
against  captures,  the  law  infers  that 
the  contract  contains  an  exception  of 
captures  made  by  the  government  of 
his  own  country,  658 

26.  Where  a  voyage  is  prohibited 
by  the  navigation  laws  of  this  country, 
the  insurance  upon  the  adventure  is 
illegal  also,  and  therefore  void,     659 

27.  By  a  recent  act  against  smug- 
gling, persons  insuring  the  delivery  of 
prohibited  goods,  are  to  forfeit  5001!. 
over  and  above  any  other  penalty  to 
which  he  may  be  liable.  And  there 
is  the  like  penalty  on  the  assured,  660 

28.  Where  part  of  a  cargo  is  legal, 
but  intended  to  cover  an  illegal  design, 
the  whole  policy  is  void.  But  if  part 
of  a  cargo  be  licensed,  an  insurance  of 
that  part  is  not  vitiated,  though  an- 
other part  is  not  licensed  and  illegal, 
if  there  be  no  fraud,  660 

29.  Where  an  exportation  was  pro- 
tected by  a  valued  policy,  the  goods 
to  be  thereafter  specified,  and  the  spe- 
cification contained  prohibited  goods, 
the  contract  was  entire,  and  the  policy 
void,  661 

30.  A  sentence  against  a  neutral 
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by  a  Britiah  Vice- Admiralty  Court,  is 
sufficient  from  which  to  presume  that 
the  ship  had  been  engaged  in  some 
illegal  transaction.  A  neutral  meet- 
ing by  an  agreement  a  British  ressel 
for  the  purpose  of  receiving  gun- 
powder and  arms  is  illegal,  even 
though  the  latter  should  have  had  a 
license  to  export  them  for  the  benefit 
of  trade,  661 

INTEREST  INSURABLE  IN 
GOODS  AND   PROPERTY,   &c. 

See  UsAOE. 

1.  Some  things  must  be  specially 
named  in  the  policy.  Horses  and 
other  live  animals,  &c.,  14 

2.  Bottomry  and  respondentia  in- 
terest must  be  so  specially  stated  in 
the  policy,  15 

3«  Special  interests  in  goods  may 
be  recovered  under  the  term  "goods" 
in  the  printed  policy,  17 

4.  And  generally  it  is  necessary  to 
state  accurately  the  subject-matter  of 
the  insurance,  but  it  is  not  essential 
to  state  the  nature  of  the  interest,  17 

5*  Where  the  consignee  of  goods 
pledges  the  bill  of  lading  with  another 
person  as  a  security  for  advances  made 
by  him,  and  upon  an  agreement  that 
the  consignee  shall  make  an  insurance 
on  the  goods  for  the  benefit  of  the 
pledgee,  and  deposit  the  policy  with 
him,  the  pledgee  may  sue  on  the 
policy  in  his  own  name,  35 

6*  At  common  law,  a  person  might 
insure  without  having  any  interest,  33 

7.  It  "  is  settled  ^at  the  merchant 
need  only  prove  some  interest  to  take 
it  out  of  19  Geo.  2."   Lord  Mansfield, 

37,39 

8.  Profits  expected  to  be  made,  are 
a  good  insurable  interest,  38 

9.  And  where  the  expected  profit 
18  valued  in  the  policy,  this  does  not 
make  it  a  "  wager"  policy ;  the  plain- 
tiff must  prove  some  value,  but  it  is 
not  necessary  to  go  into  the  whole,  39 

10.  The  distinction  between  a  va- 


lued aod  a  wager  policy  is  this,  if  tke 
plaintiff  must  proTc  his  interest,  and 
the  policy  only  saves  him  the  tnniUe 
of  showing  its  amoant,  it  is  a  valued 
policy  and  good  :  but  if  it  diipfnses 
with  all  proof  of  interest,  it  ]s  within 
the  act  and  void,  39 

11.  The  commissions  of  the  as- 
sured as  consignee  of  the  cargo,  vsloed 
at  1,500/.,  held  a  'good  insurable 
interest,'  40 

12.  The  principle  of  insuring  profit! 
is  grounded  on  the  justice  of  allowing 
maritime  adventarers  to  protect  bj 
insurance  not  only  the  thing  imme- 
diately subjected  to  the  perils  iosnred 
against,  but  also  the  advantages  aris- 
ing from  the  arriTal  of  the  thing  in- 
sured safely  at  its  place  of  destinatioo, 

41 

13.  But  there  most  be  a  reasonable 
certainty  of  the  profits,  and  not  a  mere 
speculative  expectation,  47 

14.  And  the  assured  must  show 
that  but  for  the  intervention  of  tbe 
perils  insured  against,  profit  would 
have  been  made,  47 

15.  Where  goods  were  expected  to 
arrive  by  a  particular  ship,  but  there 
was  no  contract  in  respect  to  the  goods 
which  the  assured  could  have  enf(»^ced, 
he  has  not  an  insurable  interest :  it 
amounts,  in  fact,  to  an  insurance  on 
a  void  contract,  50 

16.  An  insurance  made  on  any 
packet  boats  which  should  sail  from 
Lisbon  to  Falmouth,  for  one  year, 
upon  any  "  kind  of  goods."  The 
assured  had  an  interest  in  bnllioD 
on  the  Hanover  packet,  one  of  tbe 
King's  packets  between  Lisbon  aud 
Falmouth ;  it  was  lost  within  the  time 
in  the  policy  :  assured  had  an  insur- 
able interest,  50 

17*  The  captors  of  a  prize  have  an 
insurable  interest  in  such  prize,  on 
the  ground  of  their  having  a  reason- 
able expectation  of  their  receiving 
from  the  Crown  the  property  cap- 
tured, 51 

18.  The  commissioners  authorised 
by  statute  to  take  into  their  cait  all 
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DQtch  sliips  deUined  (St  brought  into 
the  British  ports,  and  dispose  of  them 
according  to  directions  from  the  Privy 
Council,  may  insure  them  in  their 
own  names  after  seizure  at  sea  on 
their  voyage  to  England,  55 

19.  The  King  has  an  undoubted  in- 
surable interest  in  the  ships  and  cargo 
taken  possession  of  under  the  autho- 
rity of  the  statute,  56 

20.  And  where  an  insurance  is  made 
for  the  benefit  of  his  Majesty  without 
his  knowledge,  his  Majesty  may  ratify 
it,  and  the  insurance  will  enure  to 
his  benefit,  60 

21.  The  above  rule  applies  to  any 
person  I  62 

22.  A  defeasible  right  is  frequently 
insurable.  The  indefeasibility  of  it 
is  not  the  criterion  of  an  insurable 
interest,  66 

23.  A  consignee  has  a  good  insur- 
able interest,  68 

24.  If  at  the  time  of  making  an 
insurance,  the  assured  had  an  insur- 
able interest  in  the  thing  insured,  it 
is  immaterial  that  the  property  may 
have  passed  to  another  party,  for  the 
assured  may  sue  for  his  benefit,      70 

25.  If  goods  be  consigned  to  a 
merchant  and  he  makes  an  insurance 
upon  them  when  he  knows  they  have 
been  despatched, and  then  a  "stoppage 
in  transitu"  takes  place,  and  then  a 
loss,  the  assured  cannot  sue,  for  he 
had  lost  his  jight  in  his  interest  before 
the  loss  happened,  71 

26.  Where  the  Courts  see  that  on 
the  face  of  the  policy  there  is  no  con- 
tract of  indemnity  between  the  parties, 
but  only  a  gaming  transaction,  they 
never  hesitate  in  declaring  the  policy 
void,  72 

27.  Where  by  the  express  terms  of 
a  charter-party,  the  shipowner  makes 
a  stipulation  with  the  freighter^  that 
part  of  the  freight  shall  be  paid  in  ad- 
vanccy  the  freighter  has  an  insurable 
interest  in  that  advance :  but  a  mere 
loan  for  the  use  of  the  ship  giYcs  him 
no  insurable 'interest,  74 

28.  The  underwriters  on  a  policy 

H  H  H 


"  on  merchandises,"  are  not  liable  to 
charges  and  expenses  incurred  at  the 
ship's  port  of  loading,  considered  as 
additional  value  imparted  to  the  goods, 

77 
JETTISON. 

Where  a  captain  threw  a  quan- 
tity of  dollars  overboard  to  prevent 
them  falling  into  the  hands  of  the 
enemy,  by  whom  he  was  about  to  be 
attacked,  and  was  immediately  after 
captured,  this  was  held  to  be  a  loss 
by  "  jettison"  in  the  general  u^e  of 
the  term,  or  at  any  rate  to  be  a  loss 
ejusdem  generis^  and  protected  by  the 
general  terms  of  the  policy  **  all  other 
perils,"  &e,  285 

"  LOST,  OR  MOT  LOST.'' 

1.  These  words  are  peculiar  to 
English  policies,  10 

2.  If  the  contingent  event  has  hap- 
pened at  the  time  of  making  the  in- 
surance to  the  knowledge  of  one  of 
the  parties  only,  the  policy  is  void  on 
the  ground  of  fraud,  1 1 

3.  The  assured  makes  no  assur- 
ance to  the  assurer  that  the  ship  or 
goods  are  safe  at  the  time  of  making 
the  insurance,  10 

4.  A  party  may  make  an  insurance 
on  "  goods"  "  lost  or  not  lost,"  though 
he  may  have  acquired  his  interest  after 
an  average  loss  has  happened,  unless 
he  bought  them  with  a  knowledge  of 
the  damage,  12 

5.  It  is  no  answer  to  an  action  on 
a  policy  "  lost  or  not  lost,'*  that  the 
interest  was  not  acquired  tiU  after  the 
loss,  12 

6.  Such  a  policy  is  a  "  contract  of 
indemnity"  for  past  as  well  as  future 
losses,  12 

LOSSES. 
I.  Total.        IL  Avbkaos. 

I.   Total  Losses  and  Aban- 

DONMBNT. 

1.  The  words  in  the  policy*  **  and 
in  case  of  any  loss  or  misfortune/' 
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lead  to  the  inquiry  respecting  the  dis- 
tinction between  total  and  average 
losses,  354 

2.  The  doctrine  of  total  losses  **  on 
goods"  as  distinguished  from  average 
losses  explained,  355 

3.  Whether  a  loss  "  on  goods"  he 
total  or  average  in  its  nature  must 
depend  upon  general  principles,    357 

4.  The  object  of  the  policy  is  to 
obtain  an  indemnity  for  any  loss  the 
assured  may  sustain  by  the  goods 
being  prevented,  by  the  perils  of  the 
sea,  from  arriving  in  safety  at  their 
place  of  destination,  357 

5.  Whether,  upon  such  an  event, 
the  loss  is  total  or  average  depends 
upon  circumstances ;  but  the  exist- 
ence of  the  goods,  or  any  part  of  them 
in  specie,  is  neither  a  conclusive  nor 
in  many  cases  a  material  circum- 
stance to  that  question,         357,  358 

6.  If  the  goods  be  of  an  imperish- 
able nature,  if  the  assured  become 
possessed  of  them,  and  have  an  oppor- 
tunity of  sending  them  to  their  desti- 
nation, the  mere  retardation  of  their 
arrival  may  be  of  no  prejudice  to  them, 
more  than  the  expense  of  reshipment. 
In  such  a  case  the  loss  can  be  but  an 
average  loss,  even  though  the  assured 
elect  to  sell  them  where  they  have 
been  landed,  358 

7.  But  if  the  goods  once  damaged 
by  the  perils  of  the  sea,  are,  by  reason 
of  that  damage,  in  such  a  state,  though 
the  species  may  not  be  utterly  de- 
stroyed, that  they  cannot  be  reshipped 
into  the  same  or  any  other  vessel ;  if 
that  before  the  termination  of  the  ori- 
ginal voyage  the  species  itself  would 
disappear,  and  the  goods  assume  a 
new  form,  losing  all  their  original 
character ;  if,  though  imperishable, 
they  are  in  the  hands  of  strangers, 
not  under  the  control  of  the  assured, 
if  by  any  circumstance  over  which  he 
has  no  control,  they  can  never,  or  in 
any  assignable  period,  be  brought  to 
their  original  destination  ;  in  any  of 
these  cases,  the  circumstance  of  their 
being  in  specie  at  that  forced  deter- 


mination of  the  risk,  is  of  no  im- 
portance. The  loss  is,  in  its  natuir, 
total  to  him  who  has  no  means  of 
recovering  his  goods,  whether  his 
inability  arises  from  their  annihilation 
or  from  any  other  insuperable  ob- 
stacle, 358 

8.  When  a  total  loss  has  thus  taken 
place  before  the  termination  of  the  in- 
sured voyage,  with  a  salvage  of  lome 
portion  of  the  subject  insured  which 
has  been  converted  into  monev,  thif 
assured  may  recover  as  for  a  total  loss 
without  an  abandonment,      360,  366 

9.  Some  account  of  the  origin  and 
history  of  abandonment,  361 

10.  The  history  of  our  own  lavs 
furnishes  few,  if  any,  illustrations  on 
the  subject  before  the  time  of  Lord 
Mansfield  ;  and  that  great  Judge,  in 
laying  down  the  rules  and  principles  ii 
the  leading  cases  on  this  subject,  vas 
obliged  to  resort  to  the  aid  of  foreign 
codes  and  to  the  opinions  of  fore^ 
jurists,  for  his  guide  and  information, 

361 

11.  And  even  those  foreign  rales 
are  of  very  modem  date,  361 

12.  When  a  policy  of  assurance 
was  considered  in  the  nature  of  a 
wager,  the  notion  of  abandonment  was 
never  entertained  or  thought  of,  361 

13.  When  assurances  became  con- 
tracts of  indemnity,  the  obligation  of 
abandonment   became  the  neeeasarr 

m 

consequence  of  confining  the  contract 
to  that  object,  36S 

14.  In  some  foreign  codes  aban- 
donment was  imperative,  and  such 
formerly  was  the  law  in  France,  by 
the  ordinances  of  Louis  Xiy«  in  1681. 
But  now,  by  'the  code  of  oommcroe, 
abandonment  is  confined  to  those  ef- 
fects which  are  the  object  of  the  as- 
surance and  the  risk,  363 

15.  But  now  the  law  relating  to 
marine  insurances  is  quite  settled  is 
this  country,  and  the  nature  and  prin- 
ciple of  the  law  of  abandonment  is 
quite  established  by  decisions  in  oar 
courts  of  justice,  364 

16.  The  assurer  engages  that  the 
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thing  insured  shall  arrive  at  its  des- 
tined termination  in  perfect  safety,  364 

17.  The  assured  when  he  elects  to 
treat  a  case  as  a  total  loss,  must  make 
a  cession  to  the  assurer  of  all  his 
right,  and  in  a  reasonable  time,     365 

18.  The  assured  may  prevent  him- 
self from  recovering  a  total  loss,  if  he 
voluntarily  does  any  act  whereby  the 
interests  of  the  underwriters  may  be 
prejudiced,  366 

19.  In  capture  the  chance  of  resti- 
tution does  not  suspend  the  demand 
for  a  total  loss  upon  the  underwriter, 

371 

20.  In  questions  upon  policies,  the 
contract  as  an  indenmity,  and  nothing 
else,   is  always  liberally  considered, 

371 

21.  In  all  cases  the  assured  may 
€lect  not  to  abandon,  372 

22.  The  roaster  cannot  sell  the 
ship  in  case  of  a  loss,  except  in  a 
case  of  absolute  necessity,  378 

23.  As  between  the  assured  and 
assurer,  the  ship  is  totally  lost  by 
capture,  though  by  recapture  it  may 
revert  to  the  former  owner,  382 

24.  If  the  voyage  be  so  defeated 
as  not  to  be  wortE  further  pursuit, 
the  assured  may  abandon,  382 

25.  But  it  is  repugnant  on  a  con- 
tract of  indemnity  to  recover  for  a 
total  loss,  when  the  event  has  de- 
cided that  an  average  loss  only  has 
been  sustained,  383 

26.  If  the  ship  be  recovered  after 
a  long  detention,  it  is  not  a  total  loss 
even  on  a  wager  policy,  384 

27.  The  assured  shall  not  be  al- 
lowed to  abandon,  either  to  avail  him* 
self  of  having  overvalued,  or  of  the 
iiarket  below  the  invoice  price,    386 

28.  The  assured  can  recover  only 
an  indemnity,  according  to  the  nature 
of  his  case,  at  the  time  of  bringing 
the  action,  or  at  the  time  of  his  offer 
to  abandon,  387 

29.  The  effect  of  abandonment  is, 
that  if  the  offer  turns  out  to  have  been 
properly  made  upon  the  supposed 
iaets  which  turns  out  to  be  true,  the 

H  H  H  2 


assured  has  put  himself  in  a  condition 
to  insist  on  his  abandonment,  390 
30.  The  abandonment  must  be 
viewed  with  regard  to  the  ultimate 
state  of  facts  appearing  before  action 
brought,  393 

31.  In  deciding  the  question  whether 
a  party  not  insured  would  prefer  giving 
up  the  adventure  and  repairing  a  ship 
at  an  enormous  price — ^it  is  proper 
that  the  jury  should  take  into  their 
consideration  the  national  character  of 
the  ship  which  materially  affects  her 
value,  399 

32.  Where  the  defendant  had  paid 
482.  into  Court,  and  the  jury  found 
that  there  was  only  48^  per  cent, 
damage.  It  was  held  to  be  only  an 
average  loss ;  though,  when  she  ar- 
rived at  her  port  she  was  not  worth 
repairing,  402 

33.  Where  a  ship  is  obliged,  by 
sea-damage  to  put  back  into  port,  and 
cannot  be  repaired  there,  and  no  other 
vessel  could  be  obtained,  and  the  cargo 
is  much  damaged,  this  is  a  total  loss, 

406 

34.  A  mere  retardation  of  a  voyage 
where  the  insurance  was  on  the  cargo 
not  of  a  perishable  nature,  is  not  a 
ground  for  abandonment,  408 

35.  If  a  ship  be  in  such  a  situation 
that  the  master  has  the  means  within 
his  reach  to  restore  it  to  the  character 
of  a  ship,  it  is  not  a  total  loss.  There 
is  no  principle  of  insurance  law  as  loss 
by  sale,  409 

36.  A  ship  being  wrecked  was  sold 
by  the  owner,  and  soon  after  got  off 
by  the  purchaser,  though  at  a  great 
expense.  The  owner  cannot  treat 
this  as  a  total  loss,  if  the  ship  oonld 
have  been  repaired  so  as  to  have  sailed 
home  in  ballast,  or  with  some  sort  of 
a  cargo,  409  . 

37.  In  what  cases  abandonment 
mustbeg^ven,  411 

38.  Where  the  thing  insured  sub- 
sists in  specie,  and  Uiere  is  some 
chance  of  recovery,  there  must  be  an 
abandonment,  412 

39.  Where  a  ship  is  so  much  in- 
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jored  by  the  perils  of  the  tea,  that  she 
cannot  be  repaired  at  all,  except  at  an 
expense  exceeding  her  value  when 
repaired,  the  assured  may  recover 
without  an  abandonment,  412 

40.  The  assured  cannot  abandon 
on  account  of  the  port  of  destination 
being  shut  against  the  ships  of  the 
nation  to  which  the  ships  belong,  414 

41.  If  a  ship  insured  to  a  foreign 
port)  learning  in  the  course  of  her 
voyage  that  an  embargo  is  laid  on  the 
ships  of  her  nation,  wait  at  a  place  as 
near  as  she  safely  can  till  the  embargo 
is  removed,  the  goods  on  board  in- 
sured, will  in  the  meantime  be  pro- 
tected by  the  policy,  417 

42.  But  if  instead  of  doing  so,  she 
sails  back  to  her  port  of  outfit,  and  is 
lost,  she  will  be  considered  to  have 
abandoned  her  voyage,  and  the  un- 
derwriters are  discharged,  4]? 

43.  Where  a  loss  was  attributable 
merely  to  the  fear  of  a  hostile  em- 
bargo, at  the  port  of  destination,  held 
not  to  be  a  loss  by  the  detention  or 
arrest  of  kings,  41 7 

44.  The  effect  of  abandonment  of 
the  ship  to  the  underwriters,  so  as  to 
pass  to  them  the  ship's  future  earnings 
or  freight,  420,  427 

45.  And  where  there  are  separate 
insurances  on  the  ship  and  freight, 
and  the  owner  abandons  to  the  under- 
writers both  of  ship  and  freight,  the 
abandonee  of  the  ship  has  a  right  of 
the  after  accruing  freight,  indepen- 
dently of  the  abandonee  of  freight, 
who  may  have  his  own  remedy  against 
the  owners,  where  he  had  insured 
their  freight,  which  being  lost,  was 
paid  by  the  underwriters  on  freight, 
with  an  agreement  that  he  was  to 
have  the  benefit  of  the  abandonment 
to  him  of  the  freight  to  be  earned, 

427,  428,  429 

46.  Freight  follows  as  an  incident 
to  the  property  in  the  ship,  427 

47.  The  abandonee  of  a  ship  has 
all  the  rights  of  the  shipowner  cast 
upon  him,  428 

48.  Within  what  time  abandon- 


ment ought  to  be  made  7  In  EngUd 
the  assured  ought  to  abandon  to  th 
underwriters  as  soon  as  he  bean  c 
the  loss  and  elects  to  do  so,  4Si 

49.  In  foreign  maritime  states,  thi 
time  of  abandonment  in  diffena 
voyages  are  fixed  by  positive  nga- 
lations,  AM 

50.  The  assured  by  the  lav  ii 
England  must  make  his  election 
speedily.  He  cannot  lie  by  and  tresl 
the  loss  as  average,  and  afterwiidi 
abandon  to  the  underwriters,       432 

51.  So  an  underwriter  is  bound  to 
say,  within  a  reasonable  time  after 
notice  of  abandonment,  whether  he 
will  accept  it  or  not,  W 

52.  An  abandonment  may  be  bj 
parol,  but  it  should  be  certain;  tlM 
word  '  abandon'  ought  to  be  used,  433 

IL    Average  Losses. 

1.  In  an  average  loss  the  thiogin* 
sured  is  supposed  to  exist  in  specie, 
but  there  is  a  possibility,  howerer 
remote,  of  its  arriving  at  its  destina- 
tion, or  at  least  of  its  value  being  is 
some  way  affected  by  the  means  wbiek 
may  be  adopted  for  the  recovery  or 
preservation  of  it,  496 

2.  Whether  a  loss  be  total  or 
average  in  its  nature,  must  depend 
upon  genera]  principles,  496 

8.  If  the  goods  be  of  an  imperiib- 
able  nature,  if  the  assured  becooie 
possessed  of  them,  or  can  have  the 
control  of  them,  if  they  have  an  op- 
portunity of  sending  them  to  their 
destination,  the  mere  retardation  of 
their  arrival  may  be  no  prejudice  to 
them,  except  the  expense  of  reship- 
ment  in  another  vessel,  436 

4.  And  where  the  goods  eoosiited 
of  copper  which  was  wholly  nnifi- 
jured,  and  of  iron,  which  was  partislly 
damaged,  and  the  aasured  had  pos- 
session of  them,  and  the  ship  wss 
capable  of  repair,  and  might  have  pro- 
secuted the  voyage— this  was  bdd  to 
be  an  average  k)sa,  437 

5.  And  where  some  rice  had  vrived 
at  iu  desttnation,  and  though  damped, 
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wu  delivered  to  the  consignees  in  a 
saleable  state,  as  rice — this  is  only  an 
average  loss,  437 

6.  And  where  some  tobacco  and 
sugar,  though  damaged  by  the  perils 
of  the  sea,  were  in  the  hands  of  the 
owner,  and  might,  for  any  reason  that 
appeared,  have  been  forwarded  to  its 
port  of  destination — held  to  be  an 
average  loss,  437 

7*  And  where  some  wheat  was 
partly  saved,  iind  was  in  the  hands  of 
the  shipper :  was  kilndried,  and  might 
have  been  forwarded,  as  the  rest  of 
the  cargo  was,  to  its  port  of  destina- 
tion ;  but  the  shipper,  after  dealing 
with  it  as  his  own,  abandoned  too  late. 
Held  to  be  only  an  average  loss,  438 

8.  So  in  the  case  of  a  ship,  if  she 
be  not  bodily  and  specifically  lost,  and 
there  be  no  circumstances  attending, 
which  would  render  the  loss  total  by 
the  law  of  marine  insurances :  this  is 
only  an  average  loss,  439 

9.  The  loss  of  the  original  voyage 
will  not  make  a  constructive  total  loss 
of  the  ship ;  if  she  can  be  repaired  so 
as  for  her  to  sail  to  her  destination,  in 
ballast,  or  with  any  kind  of  a  cargo  so 
as,  on  her  arrival,  to  be  worth  the 
money  expended  on  her,  she  ought  to 
be  repaired  for  the  purpose,  where  it 
is  possible  to  do  it,  440 

10.  The  rule  for  calculating  the 
average  losses  on  goods,  is  laid  down 
by  Lord  Mansfield  in  Lewis  v,  Rucker, 
and  his  Lordship  said  afterwards  in 
another  case,  that  the  rule  lud  down 
in  Lewis  v,  Rucker,  should  always  be 
-followed  where  there  was  a  description 
of  casks  or  goods,  440 

11.  But  where  the  property  con- 
sisted of  a  variety  of  goods,  and  part 
of  them  were  lost  by  the  perils  of  the 
sea,  the  only  rule  was  to  go  into  an 
account  of  the  whole  valued  in  the 
policy,  and  take  a  proportion  of  the 
whole  value  as  the  amount  of  the 
goods  lost,  441 

12.  Upon  a  policy  on  goods  to 
recover  an  average  loss,  it  is  imma- 
terial whether  the  goods  arrive  at  a  | 


good  or  a  bad  market,  for  the  true 
rule  to  estimate  the  loss,  is  to  take 
them  at  the  fair  invoice  price,        441 

13.  And  the  underwriter  is  not 
liable  to  any  loss  that  may  arise  from 
the  difference  of  the  exchange,     441 

14.  The  underwriter  is  not  re- 
stricted to  the  amount  of  his  subscrip- 
tion, but  he  may  be  subject  to  several 
average  losses,  or  to  an  average  and 
total  loss,  or  to  money  expended  '*  in 
and  about  the  safeguard  and  recovery 
of  the  ship,"  to  a  much  greater  amount 
than  his  subscription,  442 

15.  But  the  assured  cannot  recover 
for  more  than  he  has  been  damnified, 
and  cannot  recover  for  an  average 
loss,  which  has  not  been  paid  by  the 
underwriters,  when  it  is  afterwards 
followed  by  other  circumstances  which 
render  the  previous  deterioration  a 
matter  of  perfect  indifference  to  the 
assured*s  interest,  443,  449 

16.  The  assured  cannot  recover  for 
an  expense  which  might  have  been 
incurred,  but  never  was  incurred,  450 

17.  Where  repairs  are  actually  done, 
and  prudently  done,  they  are  a  fit 
measure  of  the  assured's  loss :  he  is 
so  much  the  worse  for  a  peril  within 
the  policy,  450 

18.  Expenses  of  this  kind  come 
under  the  clause  of  the  policy,  which 
enables  the  assured  to  lay  out  money 
for  the  benefit  of  all  concerned,     451 

19.  The  proportion  of  the  damage 
which  the  assured  has  sustained,  is  to 
be  calculated  from  the  gross  and  not 
the  net  prices  of  the  sound  and 
damaged  goods  at  the  port  of  de- 
livery, 452 

20.  In  an  open  policy  the  invoice 
price,  together  with  the  premium  of 
insurance  and  commission,  form  the 
basis  of  the  value  of  the  goods,     454 

21.  In  policies  on  freight,  the  loss 
is  calculate  on  the  gross  and  not  on 
the  net  amount,  456 

22.  Of  the  common  memorandum 
in  the  policy,  457 

23.  It  has  been  uniformly  held  upon 
this  clause,  that  the  underwriters  can 
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in  DO  eue  be  ADSwenble  fur  an 
svenge  loss  to  snch  goods  mentioned 
in  the  memonndnm,  unless  the  ship 
bestnmded,  464  r 

See  "  Stban'ding**  in  the  article  - 

"  Ship.- 

24.  On  a  policy  on  wheat,  with  the  \ 
common  memonndnm,  and  the  wheat 
snstained  an    aferage  damage,  561.   , 
19f.  8dL  per  cent.     The  underwriters 
held  not  liable,  465 

25.  A  ship  with  a  cargo  of  fruit,  is 
forced  by  stress  of  weather  to  put  into 
a  port  out  of  her  regular  course.  The 
fruit  is  so  spoiled  by  the  seawater, 
and  stinks  so,  that  the  govemment 
prohibit  the  landing :  the  ship  also  is 
so  mnch  damaged  as  not  to  be  able 
to  proceed :  held  to  be  a  total  loss,  469 

26.  Where  a  cargo  of  fruit  was 
captured  and  recaptured,  and  brought 
to  its  port  of  destination,  but  damaged 
eighty  per  cent.,  held  to  be  only  an 
average  loss,  471 

27*  In  an  action  on  a  policy  on  peas, 
the  peas  arrived  at  the  port  of  desti- 
nation, but  so  much  damaged,  as  to 
be  sold  for  three-fourth's  less  than  the 
freight ;  held  that  as  the  goods  men- 
tioned in  the  memorandum,  arrived  at 
ihe  market,  the  underwriters  were  not 
liable,  472 

28*  Where  the  policy  was  declared 
to  be  on  hogsheads  of  sugar,  and  every 
hogshead  was  saved  with  some  sugar 
in  it,  this  was  held  an  average  loss,  473 

29.  The  memorandum  is  likewise 
usually  modified  by  an  express  stipu- 
lation to  pay  average  on  each  species 
of  produce  and  on  separate  packages, 

474 

30.  But  this  stipulation  does  not  pre- 
vent the  average  being  calculated  on 
the  whole  cargo,  if  it  amount  to  three 
or  five  per  cent,  on  the  whole,    474 

31.  On  the  words  '*free  from  average 
under  three  per  cent."  the  underwriter 
is  liable  for  the  amount  of  the  aggre- 
gate of  several  average  losses,  each 
less  than  three  per  cent,  but  amount- 
ing in  the  whole  together  to  more,  475 


32.  If  an  agent  had  subscribed  i^ 
policy,  and  had  aathority  to  do  so,  be 
has  also  aathority  to  sign  the  adjcst- 
ment,  4Sl 

33.  The  adjustment  is  prima  foek 
evidence  against  the  underwriter  with- 
out any  further  proof  of  the  lou: 
except  in  caseis  of  fraud,  481 

34.  Where  evidence  was  givea  thtt 
after  an  adjjustment  donbu  had  iiisea 
in  the  minds  of  the  underwriters,  and 
that  they  refused  to  pay.  Held  thit 
the  plamtiff  must  give  further  proc^ 

35.  The  effect  of  the  adjostmcnt  is 
to  throw  the  "  oaas  probamdP'  npoa 
the  underwriter,  4M 

36.  An  underwriter  who,  upon  i 
full  disclosure  of  fiicts,  has  signed  hii 
initials  to  an  adjustment  without  pav- 
ing the  loss,  is  not  precluded  in  as 
action  against  him,  frx>m  availing  him- 
self of  the  circumstances  which  be 
was  acquainted  with,  before  signing 
the  adjustment,  486 

37.  An  adjustment  is  not  bindiDg 
upon  an  underwriter,  if  his  attention 
be  not  drawn  at  the  time  to  circam- 
stances,  by  which  the  nnderwriten 
would  have  been  discharged,  though 
he  then  had  the  means  of  acquainting 
himself  with  them,  486 

38.  But  where  diere  is  a  full  know- 
ledge of  the  facts  and  a  settlement 
made,  the  assured  cannot  resort  again 
to  the  underwriter  in  any  contingency 
of  the  event,  48*7 

39.  The  production  of  a  policy  with 
an  adjustment  indorsed  on  it,  and  the 
underwriter's  name  run  through,  is  not 
of  itself  proof  of  payment,  487 

40.  If  at  the  time  of  the  adjustment 
the  underwriter  pays  as  for  a  total 
loss,  and  it  turn  out  afterwards  only 
an  average  one,  he  shall  not  recoTcr 
the  money  back,  but  he  stands  in  the 
place  of  the  assured  by  having  the 
benefit  of  salvage,  4$$ 

41.  But  where  a  compromise  has 
been  entered  into  by  the  underwritexs, 


INDEX. 


839 


tbey  can  make  no  claim  to  a  restitu- 
tion at  a  future  period,  490 

MASTER  OF  THE  SHIP. 

1.  Every  ship  must  have  a  master 
of  competent  skill,  1 1 0 

2.  And  where  any  loss  occurs  from 
the  ignorance  of  the  master,  the  un- 
derwriters are  discharged,      11 0,  113 

3.  The  master  is  frequently  called 
upon  to  exercise  his  judgment,  and  to 
act  to  the  best  of  his  understanding 
for  the  benefit  of  both  parties ;  and  if 
he  were  proved  to  be  a  person  of  com- 
petent skill  when  he  sailed  on  the 
voyage,  the  underwriter  is  liable  for 
the  consequence  of  his  act^,  113 

4.  If  a  master  do  what  is  usual  in 
the  course  of  a  particular  voyage,  and 
a  loss  accidentally  happen  at  the  time, 
the  underwriters  continue  liable,  for 
when  they  underwrote  the  ship  they 
knew  what  was  to  be  done  on  such 
voyages,  87 

5.  If  the  risk  be  altered  by  the 
fault  of  the  master  or  owner,  the  un- 
derwriters are  not  liable.  But  if  the 
master  vary  the  risk,  *'  exjustd  causae* 
the  liability  of  the  underwriters  con- 
tinue, 87 

6.  The  master  is  agent  for  the 
freighter  as  well  as  the  owner,       114 

7.  The  master  has  an  implied 
authority  both  from  the  underwriter 
and  the  assured,  to  do  the  best  he  can 
for  all  concerned,  1 1 4 

8.  The  master  must  by  law  take 
on  board  a  pilot  at  difierent  parts  of 
the  voyage  when  required  of  him,  115 

9.  The  underwriters  are  not  dis- 
charged  by  the  fault  of  the  pilot  in 
charge  of  the  ship,  and  who  is  master 
for  the  time  he  continues  on  board, 

117 

10.  By  the  provisions  of  the  Pilot 
Act,  no  underwriter  shall  be  dis- 
charged for  reason  of  no  pilot  being 
on  board,  unless  it  be  proved  that  the 
want  of  a  pilot  shall  have  arisen  from 
any  refusal  to  take  a  pilot,  or  from 
the  wilful  neglect  of  the  master  in 


not  heaving  to,  or  using  all  practical 
means  to  procure  one  consistently 
with  the  safety  of  the  ship,  118 

11.  If  a  ship  sail  from  a  port  where 
there  is  an  establishment  of  pilots,  and 
the  nature  of  the  navigation  requires 
one,  the  master  must  take  one,      119 

12.  So  if  in  the  course  of  her 
voyage  the  master  arrives  at  a  port  or 
place  where  a  pilot  is  necessary,  he 
ought  not  to  dismiss  him  till  the  ne- 
cessity has  ceased,  119 

13.  But  if  a  vessel  sail  to  a  port, 
where  the  establishment  is  such  that 
it  is  not  always  possible  to  procure 
the  assistance  of  a  pilot  before  the  ship 
enters  into  the  difficult  part  of  the 
navigation,  then  as  the  law  compels 
no  one  to  perform  impossibilities,  all 
it  can  require  in  such  case  is,  that  the 
master  use  all  reasonable  efforts  to 
obtain  one,  119,  120 

14.  In  a  general  average  it  is  the 
duty  of  the  master,  if  the  ship  ride 
out  the  storm  and  arrive  at  its  own 
port,  or  port  of  safety,  to  make  re- 
gular protests,  and  swear,  with  which 
part  of  the  crew  must  join,  that  the 
goods  were  thrown  overboard  for  no 
other  cause,  but  for  the  safety  of  the 
ship,  500 

MORTGAGOR. 

A  mortgagor  of  a  ship  who  is  also 
master,  is  considered  still  owner,  in 
order  to  disable  him  to  commit  an  act 
of  barratry,  342 

NON-COMPLIANCE  WITH 
WARRANTIES. 

1.  It  is  a  clear  and  first  principle 
of  the  law  of  insurance,  that  whcje  a 
thing  is  warranted  to  be  of  a  particu- 
lar nature,  or  description,  it  must  be 
such  as  it  was  stated  to  be.  It  is  no 
matter  whether  it  be  material,  or  not  < 
the  only  question  is,  *'  is  this  the  thing 
de facto"  that  I  have  signed ?       663 

2.  Ship  **  warranted  well  on  a  par- 
ticular day,"  insured,  **  lost  or  not 
lost,"  the  policy  was  underwrote  at 
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between  one  and  three  o*clock  in  the 
afternoon,  the  ship  was  lost  at  eight 
in  the  morning  of  the  same  day,  the 
warranty  is  complied  with  if  the  ship 
is  safe  at  any  part  of  that  day,      663 

3.  Distinction  between  a  warranty 
or  condition  which  makes  part  of  a 
written  policy,  and  a  representation 
of  the  case,  664 

4.  In  order  to  make  written  in- 
structions binding  as  a  warranty,  they 
must  appear  on  the  face  of  the  policy, 

664 

5.  Warranty  as  to  the  time  of  sail- 
ing, 670 

6.  Where  a  ship  warranted  to  sail 
on  or  before  the  26th  July,  free  from 
capture,  and  restraint  and  detainments 
of  kings,  &c.  The  ship  was  ready  to 
sail  before  the  26th  July,  if  she  had  not 
been  detained  by  order  of  the  governor. 
Held  that  the  warranty  was  posi- 
tive and  express  that  the  ship  should 
depart  on  or  before  that  day,         671 

7.  If  a  ship  be  warranted  to  sail 
after  a  particular  day,  and  she  sail 
before  that  day,  the  policy  is  void,  671 

8.  If  a  ship  is  warranted  to  sail  on 
or  before  a  particular  day,  if  she  sails 
from  her  port  of  loading  with  all  her 
cargo  and  clearances  on  board  before 
the  day,  to  the  usual  place  of  rendez- 
vous at  another  part  of  the  island,  for 
the  sake  of  joining  convoy,  it  is  a 
compliance  with  the  warranty,  though 
she  be  afterwards  detained  by  an  em- 
bargo beyond  the  day,  672 

9.  It  does  not  signify  what  was 
the  cause  which  prevented  the  ship 
from  sailing ;  but  if  she  did  not  sail 
on  or  before  the  day  required,  the 
policy  is  void,  675 

10.  But  if  the  ship  breaks  ground, 
and  is  fairly  under  sail  on  the  day 
required,  and  afterwards  puts  back 
from  stress  of  weather,  or  apprehen- 
sion from  an  enemy,  or  is  put  under 
an  embargo,  though  she  has  gone 
ever  so  little  way,  it  is  still  a  begin- 
ning to  sail,  675 

11.  But  where  the  warranty  is  to 
depart  on  or  before  a  given  day,  the 


ship  must  be  actually  oot  of  port,  sod 
it  is  not  sufficient  that  she  has  broke 
ground  to  satisfy  a  '*  warranty  to  sail,'* 

683 

12.  At  the  time  of  a  ship's  sailiog, 
she  must  have  every  thing  ready  far 
the  performance  of  the  voyage,  sad 
nothing  remaining  to  be  done  after- 
wards, 684 

13.  Secondly,  — Warranty  to  nO 
with  convoy,  693 

14.  This  means  sailing  nnder  tbe 
protection  of  ships  of  force  appoiDted 
by  government,  in  time  of  war,  to 
sail  with  merchantmen  from  their 
port  of  discbarge  to  the  place  of  (heir 
destination,  593 

15.  If  a  ship  do  not  sail  with  a 
convoy  appointed  by  the  government 
of  tbe  country  this  is  not  a  sailing 
within  the  terms  of  the  policy,     694 

16.  Sailing  instructions  Smm  the 
commander  of  the  convoy  are  neces- 
sary, 696 

17.  To  ''depart  with  convoy," 
means  to  sail  with  convoy  throngfaoat 
the  whole  of  the  voyage,  698 

18.  A  ship  joins  convoy,  but  by 
stress  of  weather  is  unable  to  get  sail- 
mg  instructions  ;  this  was  held  to  be 
nevertheless  a  departing  with  convoy, 

700 

19.  Where,  by  the  neglect  of  the 
ship  insured,  she  failed  to  sail  widi 
convoy,  the  underwriters  were  dis- 
charged, 702 

20.  The  warranty  is  to  be  con- 
strued with  reference  to  the  usage  of 
trade  and  the  orders  of  government, 

702 

21.  Thirdly, — ^Warranty  that  the 
ship  or  goods  are  neutral  property. 

704 

22.  Policy  on  goods  «•  warranted 
neutral  ship  and  property."  The  ship 
and  goods  were  lost  by  bad  weather, 
but  the  ship  at  the  time  she  was  lost, 
was  not  neutral  property.  Held  that 
the  contract  was  void,  704 

28.  If  the  ship  or  property  are 
warranted  neutral,  it  is  sufficient  if 
if  they  are  so  when  the  risk  com- 
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SnAces.  *' jhaioilured  does  not  wa^' 

.-'-Knt  they  (ftlwUK  Mo'tiDUc  so  during 

'.  '.thb  voyage,     .  •.  ,     *■    ifQB 

24).  The,  4ii^iticDa'4iow    far,  Che 

Courts'  of  '1^  in"  thls.ribiintry,  con- 

'  *   t^er  thfi  ieiiteadK4UA»>ign  €oifrts 

'  conclosiTe  e^pfcc  that  the  property 

;*    w^  ifoMteiitral. 


25-.  k  hM.heen  thatoaUant>ip»gi 
dona  iboind^z6^i««>iteit  ttinctisiie 


t]ut4he.-£ 


ila}k-«£j(he-t«E'o'rj>&:' 


f^ke-tBtfro" 


wi(t)i&.'(tie  bolli^rjilt  tbunlrj?,  l^op.'i 
r       '.-ae.'l^e  priiidf  Ips  Ijud  down-ill, Vie' ' 
(JouM  of  Admiralty' in  ^his  coft'iUry. 
■■  6je'^rteab]e'(o'tte'de<*'%s"wt'^e 
'  Courts  cEf  Law  apon-thc  suWect,  tlO 
27.  Wliere  a   sentence'  ,*as  frg-  - 
nounced  by  a  belligerent,  on  neutfai-** 
■ARito^,  it  was  hfld-voiiL         .  '7U 
■"•^.-.iSiS,*  Bfttif  ifappswfl  fi^ond  doubt  ' 
b^t  the   sentence   prtaee^   on   the 
grMnd    of  the    pro[Tcrtv  .hot    being 
Aeatr^,    it    is    cbnclil^u'c '.jeyidcnce 
..    ajainst  tlle-isSutia,  tlKlftie:b^V;"pt 

colnplisd  wifltjha^rtiq'^ntj^' ■  713-- 
*  2'9. '1(Fhe;e  a  sbipwaf  J^ndiirtjied', 
»g(nEidly'as':'-gO!»tJ4od"ltn)J'ul  prite," 
'it  not  heJd-.^nitiJsive,  t^  fllsify  the 
iiamilt^i  that  tfae^doils  were  neutcal, 

*  '.  SO.'The  sentaacv'tseoiiclusivesnly 
'  OS  td'ttie  poinriHt'ptt^veS'to  decide, 
'■   '        '  .  ;:*.'   ■-,:■'        ■   7.^7 

'  31.  If  DO  levels  ^TOfl  toaship  to 
'   carry  sioiutate<l''papeti<,  and  Ute.sfalp 
.'is  condemned  fot  «arr]fSpg  ifrccn,  Ac 
underwriters  aiQ  dis^rg^d.     Other- 
wise if  r<*vo  ba^«*i'.  .714 
'   -aj'.Wjieiii.aspntencewent  upotfa 
'   -Frenchi  brdlllfn'qe,  and  condemned  a 
.  vQiitch  shi{i:blcaijse'ahe^ad  an  Eng-  . 
-     lish  BUpeM^Kgb'oDi  board,  (being  an 
.    .enomy^  Jhu  ^sesteiftc  was  held  to  ba 
ill^^  and  not  ooni;lusii(e  against  ths*. 
.witfT^iity,  .         ,      '  *  718 
33.  So,  ,  wherer   «    ship,  was   cbn- 

■  denined  because  the  captain  was  "  an 

■  eneBiy     and- nothing' el<c,  thesen- 
■tence  was  hdd  nyt  to  be  Conclusive  to 


t  the  "  lavW^  natK^i 


lU^*.  ■>  .7J9. 

'  ^dnfirdUy  mojeed 
natK^Si'/atad  tfch, 


.OeAttes'  a^  pulKuIar  *sUtes  .have 
^Bgrted  ahall  I^  engrafted  on  that  .'law. 

*  Bpt  ifo.(Mid>tale  qon  Add  to  the  "  law 
bf  nations,"  an  arbitrary  ordinance  of 

lit*  awd '  >rithout  -  the  concacrence  of 

'.othe(,atatei,     .  -  '>,  721 

■  1^5.  A  ship  beloii^g  to  a  sIaU  in 
afcihy  witt'a  belligerent,  shonld  be 
fiunished  with  inch  documents  u 
4pv^,i)fytreaty,  being  agreed  on,  to 

'*^w  itervhancter.  But  no  ship  is 
K^air^  to 'be  bimiihed  with  every 
document  required  by  the  ordinances 
only  of  a  belligerent  power,  723 

,36.  Where  a  ship  warranted  Swe- 
dish  is  captured  by  the  French,  and 

^  c«md^n^.  The  Court  of  Prize,  after 

:  ftatln'g  tbfe  jisJncjpal  question  to  be, 

:  whetliQf  jhi  .'ship  and  cargo  were 
enemy's '  propetty,  condemns  both  as 
good  prized  trithout  any  express  adju- 
ditatiqq-M  (o  the  property.     Held, 

'  tbat  UUs  sentence  must  be  taken  to 
have  proceeded  on  the  ground  of 
eiiemy'k  property,  and  to  be  conclu- 
sive to  falsify  the  warranty,  729 

37-  A  sentence  of  a  Court  of  Ad-     ' 
miralty  proceeding  "  in  rem,"  is  con- 
clusive and   binding    upon    all   the 
world,'  ■  733 

38.  The  party  who  sets  up  the 
sentence  is.  not  obliged  to  shew  thut 
it  procoded  on  the  ground  of  enemy's  - 
property^  but  it  lies  on:  [be.othbr 
^rty  who  objects  to,  it,  ib  shciT^t 
it  proceeded  on  ^ome  other  ^rbsmd,' 
'  7?3 
99.  A  sentence  of  it  Court  of  Ad- 
miralty is  conclusive  as  to  all  itpro- 
fesles  to  decide,'  * .         736 

40-. 'Finally  settled  by  the  House 
of    Lords,    that   "  the    sentences  of .,'       ,  ' 
Toreign  Courts  pf  competent  jurisdic-  ,  '     'I 

.,^oh  to  decide  questions  of  prise,  are  |, 

df  fionclusive  evidence  in  actions  on  ;t 

policids-ofmsurBnce,  on  every  subject  ' 

within  the  jurisdiction  of  the  Court, 
antf  in  which  they  profess  to  decide 
judjciairyr'  ■      ,    738 

,,-U./J)^t  the  CoiM  must  distinctly 
d^cHe  llie^point,  in  order  to , affect  a  . 
JfJ^^iy  ox  reprewntation  in  pjwliey,  -  ^ . 
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and  it  is  not  to  be  collected  by  infer-, 
ence,  789- 

42.  Where  a  foreign  Conct  of  Ad- 
miralty alleges  reasons  for  tbe  sen** 
tenoe,  from  which  it  appears"  that  it , 
proceeded  on  other  grounds  than  be- 
ing enemy's  property,  the  sentence'  is. 
not  condosive  against  the  warranty 
of  neutrality,  741 

43.  Where  in  a  case  of  intoimnce 
on  "  goods**  on  board  the  ship  Geoi]^^ 
it  bMame  the  principal  question  in 
the  case,  whether  a  sentence  of  con- 
denmation  in  the  Prize  Court  of 
Monte  Video,  was  to  be  received  as 
condosive  evidence  of  the  fact,  that 
the  ship  was  captured  in  attempting 
to  break  a  blockade ;  held,  that  as  it 
was  not  possible  safely  to  infer  from 
the  terms  of  the  sentence,  that  the 
precise  ground  of  the  seiltence  was 
the  attempt  to  break  the  blockade, 
that  the  sentence  was  expressed  with 
so  moch  doubt  and  ambiguity  as  to 
the  real  ground  on  which  it  proceeded, 
that  it  was  not  conclusive  evidence 
of  the  captain's  having  attempted  to 
break  the  blockade ;  and  the  assured 
recovered,  .741 

44.  The  right  of  visiting  and 
searching  merdhant  ships  upon  the 
high  seas,  is  an  incontcstible  right  of 
the  lawfully  commissioned  cruisers  of 
a  belUgerent  nation,  747 

.'PERrLS  OF  THE  SEA.     . 

1.  Every  loss  which  happens  to  a 
ship  by  the  immediate  act  of  God  is 
a  loss  by*a  "  peril  of  the  sea,"      270 

2.  Where  a  ship  was  driven  oi>  an 
enemy's  coast  by  a  gale  of  wind,  and 
is  captured,  and  not  damaged  by  the 
wind,  this  is  a  loss  by  "  capture,"  and 
not  alossby  the  '*  perilsof  the  sea,"  270 

3.  Where  a  ship  went' on  shore,  in' 
consequence  of  two  sailors  being  pre- 
vented by  a  pressgang  from  castii\g  off 
a  rope,  as  they  had  been  ordered,  held 
to  be  a  loss  by  '*  peril  of  thcsea,^'  270 

4.  Where  a  ship  warranted^,  fr^  of 
American  condemnation,  slipped ^way 
in  the  night,  and  was  afterward^  by 


the   ice,    tide,    aod  "wind,  driveo  on 
shore,  and  uLtimUely  condemned  for 
breack  of  the   embi^go^  the  under- 
writers were  dMhaiged/  271 
5/  Wherevifti  iifiraranje  "was  msde 
.  on  goods  oii  bo§Ql|l  ship  "  warranted 
free  from  capture  and  seizure,"  and 
the  ship  was  stranded  on  a  shoal;  sod 
was  lOTt^  but, -whilst  she  Isjl  on  the 
sand. 'she   was  seised* By  the  com- 
m^hohr  oi  Iha  place,  and  4ier  goods 
I  wen^cthfiscated  by  him,  this  was  held 
t^  b«  a  loss  by   **  the  perils  of  the 
.>ei"-         .  -                       •  ^         271 
^  And/wbAe  there*  was  an  insur- 
ance on  goods,  and   where  tbe  ship 
.  was*,  actually   wvecked,   part'  of  the 
'  goods .  lost  and   part  got  on   shore, 
where  they  were  plundered  and  de-^ 
stroyed  by  ihe  Inhabitants,  this  w 
held  to  be.  a  loss  by  **  perils  of  the 
«ea,"      .  V        •                            271 
7>  And  wBere  a  ship  had  sprung  s 
leak|  &nd  the  captain,  with  ihe  hqie 
.of  saving  part  of  the  cargo,  had  ran 
,  her  ashore'r where  ultimately  she  had 
gone  to  pieces,  it  was  held  to  be  a 
•*  peril  ot  the  sea,"                          272 

8.  But  the  loss  must  have  been 
proved  to  have  beto  occasioned  im- 
mediately by  one  of  the  perils  inrand 
against,  aqd  wKere  a  dedaration  in  an 
insurance  on  slaves  atated,  that  **  bj 
perils  of  the  ^ea,  contrary  winds,  cur- 
rents, &c.,*'  the.' voyage  was  retarded 
so  much  that  there  was  do  water  re- 
maining for  the  slaves,  some  of  whom 
perished  in  cons^aehce,  and  it  was 
proved  at  the  trial  that  the  voyage 
was  delayed  by  the  £act  of  tbe  master 
missing  his  pftrt,  this  wA  held  not  to 
support  the  allegs^tidn  in  the  declara- 
tion, "that  the  loss  happened  by  perils 
•of  the  sea,"  ofs  275 

9.  A  loto  by  .collision  is  a  loss  by 
•*  peril  of  the  sea,"  .  o".* 

10.  Ship  sunk    at   sea,  by  being 
fired  at,    by   mistakhig   her   for.  an 
enemy,  is  a  loss  by    ••  peril  of  the. 
8c^i"  •r,  if  not,  at  least  comes  under 

•the-gcqeral  wordrf-«JJl  other  perik 
&c^*'  m  the  policy,        .  2rdi 
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11.  Where  a  vessel  was  ordered 
into  a  dry  harbour,  the  bed  of  which 
was  hard  and  uneven,  and,  on  tide 
having  left  her,  she  received  damage 
by  ti&ng  the  ground,  held  to  be  a 
loss  by  '<  peril  of  the  sea,"  277 

All  other   Perils,  &c. 
See  Jettison. 

12.  The  effect  of  these  general 
words  in  the  policy.  248 

13.  They  are  to  be  restrained  in 
construction  to  perils  of  the  same 
kind  to  those  inserted  in  the  policy, 

349 

PILOT. 
See  Ship,  and  Master  of  Ship. 

PIRATES,  ROVERS,  THIEVES. 

I.  Pirates. 

Captures  by  pirates  as  between  the 
assured  and  assurer,  are  upon  the 
same  footing  as  captures  by  an  enemy, 

303 
II.  Rovers  and  Thieves. 

1.  If  the  thieves  be  on  board,  the 
master  of  the  ship  is  to  answer  for  the 
loss,  and  to  make  it  good,  according 
to  Malyne ;  and  the  assurers  are  not  to 
be  charged  with  such  loss ;  for  he  sup- 
poses that  the  word  "thieves,"  mean 
'*  assailing  thieves,*'  in  the  policy, 
and  their  being  coupled  with  the  term 
"  rovers,"  by  Uie  maxim  of  "  noseitur 
a  sociis"  he  seems  to  be  right,       303 

2.  Roccus  is  of  the  same  opinion, 

304 

3.  The  underwriters  are  liable  for 
a  robbery  of  goods  from,  without,  for 
thieves  are  a  "  peril"  -expressly  in- 
sured against  by  them,  304 

POLICY,  CONSTRUCTION  OF. 

1.  The  immediate  and  not  a  remote 
cause  of  the  loss  is  looked  to  by  the 
Court  in  construing  a  policy;  and  if  this 
be  covered  by  the  terms  expressed  in 
the  policy,  they  will  hold  the  under- 
writers liable,  although  the  loss  may 
be  attributable,  in  the  first  instance. 


to  a  remote  cause  not  covered  by  the 
policy,  268 

2.  It  is  a  maxim  of  the  law  of 
marine  insurance,  that  the  assured, 
having  provided  a  complete  crew  and 
master  of  competent  knowledge  at  the 
commencement  of  the  voyage,  makes 
no  warranty  that  they  shall  do  their 
duty  during  the  continuance  of  it ;  nor 
are  the  underwriters  exempted  from 
their  liability  in  case  of  a  loss  arising 
immediately  from  one  of  the  perils 
insured  against,  although  remotely 
owing  to  tibe  negligence  of  the  master 
and  crew,  269 

3.  The  Courts,  in  putting  a  con- 
struction upon  policies  will  idways  be 
guided  by  the  custom  and  usage  of 
trade,  197 

4.  In  all  mercantile  transactions 
the  great  object  should  be  certainty, 
and  therefore  it  is  of  more  conse- 
quence that  a  rule  should  be  oertaiuy 
than  whether  the  rule  is  established 
the  one  way  or  the  other,  because 
speculators  in  trade  then  know  what 
ground  to  go  upon,  per  Lord  Mans- 
field, in  Vallejo  v.  Wheeler,  Cowp. 
153,  323 

5.  And  by  Mr.  Justice  Willes,  in 
Lockyer  v.  Offley,  1  T.  R.,  252,  329 

OF  THE  PROCEEDINGS  IN 
THE  ACTION. 

1.  The  relief,  which  by  the  law  of 
this  country  is  given  to  either  party 
to  the  contract  of  assurance,  is  gene- 
rally by  an  action  at  law,  783 

2.  There  are  some  cases  where 
the  parties  may  get  relief  in  equity, 
as  for  an  injunction  to  stop  an  action 
at  law,  784 

3.  A  court  of  equity  will  not  alter 
a  policy  in  the  absence  of  strong  proof 
of  its  being  contrary  to  the  intent  of 
the  parties,  784 

4.  But  where  a  policy  has  been 
drawn  up,  by  mistake,  in  terms  which 
are  not  conformable  to  the  real  inten- 
tions of  the  parties,  the  instrument 
may  be  rectified  in  a  court  of  equity 
by  the  slip  or  label,  784 


1 


844 


IllDBZ. 


I 

I 

I- 


5.  At  common  law  «  policy  cannot 
be  altered  after  it  had  been  signed, 
without  the  consent  of  the  parties,  784 

6*  A  conrt  of  equity  will  give  relief 
in  a  case  where  there  is  a  suspicion  of 
firand  in  the  assured,  and  in  such  cases 
will  compel  him,  on  oath,  to  make  a 
fall  disclosure  of  all  the  drcumstances 
within  hia  knowledge,  784 

7.  All  issues  on  policies  of  assur- 
ances are  tried  in  the  courts  of  common 
law,  784 

8.  And  a  clause  in  a  policy  that  in 
case  of  a  dispute  it  should  be  referred, 
is  no  bar  to  an  action  at  law  where 
there  has  been  no  reference  in  fact, 
nor  is  depending,  784 

9.  The  remedy  against  the  two  old 
incorporated  companies  is  by  debt  or 
eovenant,  and  so  in  the  case  of  other 
incorporated  companies,  785 

10.  The  remedy  against  a  private 
underwriter  is  by  action  of  assumpsit, 

786 

11*  Consolidation  of  actions.    The 

rule:  its  nature,  and  the  terms  on 

which  it  is  usually  made,      786,  787 

12.  The  venue  may  be  changed, 
unless  the  policy  be  under  seal,  or 
the  cause  of  action  arise  out  of  the 
realm,  789 

13.  The  declaration.  The  date  of 
the  execution  of  the  policy,  a  copy  of 
which  is  inserted  therein,  789 

14.  The  stamp  required  by  law  on 
the  policy,  789 

15.  The  plea,  796 
16*  Payment  of  money  into  Court, 

and  the  proceedings  of  the  plaintiff 
after,  796 

17.  What  the  plea  of  payment  into 
Court  admits  ?  796 

18.  The  issue,  803 

19.  Proof  of  the  defendant's  sub- 
scription of  the  policy,  or  of  some 
persQU  subscribing  for  him  by  his 
authority,  803* 

20.  The  plaintiff  must  prove  his 
interest  in  the  subject-matter,  by  pro- 
duction of  bill  of  lading,  &c.,        804 

21.  Proof  of  the  ownership  of  the 
ship,  &C.,  805 


22.  The  plaintiff  must  prove  that 
the  loas  happened  as  is  avoied  in  tbe 
declaration,  809, 811 

OF  RE-ASSURANCE  AND 
DOUBLE  ASSURANCE. 

I.  Rb-Assurance,  773 

1.  Re-aasurance,  na  understood  by 
the  law  of  England,  may  be  sud  to 
be  a  contract  which  the  first  amutr 
enters  into,  in  order  to  relieve  himself 
from  those  risks  which  he  has  iDcau- 
tiously  taken  by  throwing  them  upoo 
other  assurers,  who  are  called  re- 
assurers,  773 

2.  By  sect  4  of  19  Geo,  2,  c  37, 
it  is  unlawful  to  make  re-assuiaoce, 
unless  the  assurer  be  insolvent,  become 
bankrupt,  or  die,  773 

II.  Double  Assu&akcb,  775 

1.  Where  a  person  has  made  t 
double  assurance,  he  may  recover  the 
whole  sum  upon  the  first  action,  and 
leave  the  defendant  to  recover  a  rate- 
able   satis&ction    from    the    othen, 

775 

2.  Where  an  assured  had  recovered 
against  the  underwriters  of  the  second 
insurance,  the  latter  were  held  eo- 
dtled  to  recover  against  the  under- 
writers on  the  first  policy  for  their 
contribution,  776 

8.  Where  there  are  several  insurers 
they  shall  all  contribute  pro  rata,  779 

RETURN  OF  PREMIUM. 

1 .  Whether  there  is  to  be  a  return 
of  premium  in  case  of  fraud;  see 
atUe,  in  article  ••  Fraud  in  Policies," 

625 

2.  Where  the  interest  turns  out  to 
be  less  than  the  amount  insured,  there 
shall  be  a  return  of  the  overplus  pre- 
mium, 752 

3.  Where  a  policy  was  made  on 
goods  on  behalf  of  the  plaintiff  by  an 
agent,  and  a  premium  paid,  and  the 
policy  was  void,  as  no  goods  were 
ever  on  board,  it  was  held  that  the 
plaintiff  might  recover  the  piemhiin 
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from  tbe  underwriter,  in  an  action  of 
money  had  and  received  to  his  use, 

752 

4.  The  parties  often  agree  that 
there  shall  be  a  return  of  part  of  the 
premium  upon  the  happening  of  a 
certain  event :  for  instance,  if  the  ship 
sail  with  convoy  for  the  voyage,  and 
arrive  safe,  752 

5.  Goods  are  insured  from  Grenada 
to  London,  at  eighteen  guineas  per 
cent.,  "to  return  eight  per  cent,  if 
the  ship  sails  with  convoy,  and  ar- 
rives." The  ship  sailed  with  the  con- 
voy, which  left  her,  as  usual,  at  the 
Downs ;  after  which  an  average  loss 
happened,  but  the  ship  arrived  safe  at 
London.  Held  that  the  underwriters 
were  liable  to  return  eight  per  cent, 
on  the  value  of  the  goods  in  the 
policy,  notwithstanding  the  average 
loss,  753 

6.  On  a  policy  on  freight,  "  to 
retugi  ten  per  cent,  if  the  ship  sail 
with  convoy  and  arrive."  The  ship 
sailed  with  convoy,  was  captured  and 
recaptured^  The  assured  are  entitled 
to  a  return  of  premium,  although  the 
underwriters  were  obliged  to  pay  sal- 
vage, 755 

7.  Where  several  policies  are  made, 
and  the  interest  turns  out  less  than 
the  amount  insured  in  the  whole, 
there  must  be  a  rateable  return  of 
premium  upon  all  the  policies,      756 

8.  But  where  there  were  five  poli- 
cies made  on  a  cargo  of  cotton,  then 
at  sea,  on  the  12th  April,  which  did 
not  amount  together  to  the  value  of 
the  subject-matter  insured;  and  on 
the  13th  of  April,  news  having  arrived 
of  the  vessel's  safety  on  that  day,  six 
other  policies  were  bond  fide  made, 
the  amount  of  which,  together  with 
the  former,  exceeded  the  value  of  the 
subject-matter  insured;  it  was  held 
that  the  assured  were  entitled  to  a 
return  of  premium  on  the  amount  of 
the  over-insurance,  taking  the  account 
from  the  whole  of  the  policies  which 
bad  been  made,  and  this  was  to  be 
paid  rateably  by  the  underwriters  on 


the  policies  of  the  13th,  but  that  the 
underwriters  on  those  of  the  12th 
were  to  be  exempted,  757 

9.  Where  the  risk  has  not  been 
run,  either  oMring  to  the  fault,  or  the 
pleasure  or  will  of  the  assured,  or  to 
any  other  cause,  the  premium  shall 
be  returned,  757 

10.  Where  the  risk  has  once  com* 
menced,  there  shall  be  no  apportion- 
ment or  return  of  premium,  758 

11.  But  where  a  voyage  from 
London  to  Halifax  was  insured  on 
the  contingency  of  sailing  from  Ports- 
mouth with  a  convoy  (particularly 
named),  which  contigency  did  not 
happen,  it  was  held  that  the  assurer 
was  entitled  to  retain  only  a  propor- 
tional part  of  the  premium,  759 

12.  Where  an  insurance  was  made 
by  an  agent  here  on  goods,  "  at  and 
fi^m  a  port  in  Russia  to  London," 
on  behalf  of  a  Russian  subject  abroad, 
which,  in  fact,  was  made  after  the 
commencement  of  hostilities  by  Rus- 
sia against  this  country,  but  before 
the  knowledge  of  it  here,  and  after 
the  ship  had  sailed  and  been  captured, 
it  was  held,  that  the  voyage  being 
void  in  the  commencement,  that  the 
plaintiffs  were  to  recover  back  the 
premium,  inasmuch  as  the  insurance 
was  made  without  any  consdonsness 
of  its  illegality  at  the  time,  759 

13.  But  where  an  insurance  wai 
made  previous  to  the  commencement 
of  hostilities,  and  was  held  to  be  void 
on  account  of  the  capture  being  made 
by  the  King's  forces,  the  underwriter 
being  a  resident  subject  of  his  Majesty 
in  this  countiy,  it  was  held  that  the 
plaintiff  could  not  recover  the  pre- 
mium back,  as  the  contract  was  at  the 
time  it  was  made  legal  ibr  all  losses, 
except  loss  by  British  capture,     700 

14.  Where  the  plaintiff  had  made 
an  insurance  on  behalf  of  captors, 
which  was  void  for  want  of  interest 
in  the  captors,  as  there  was  no  ille- 
gality iu  the  voyage  or  insurance,  and 
as  the  resistance  of  the  underwriten 
to  the  claim  under  the  policy  pro- 
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oeeded  on  the  gronnd  that  tliere  wai 
no  risk«  held  that  the  pUuntiff  was 
entitled  to  a  retam  of  the  premium, 

761 

15.  Where  a  premium  had  been 
paid  to  cover  a  trading  with  the  ene- 
myy  though  the  insurance  was  void, 
the  premium  could  not  be  recovered 
back,  763 

16.  Where  an  insurance  was  made 
in  violation  of  the  Navigation  Acts,  it 
was  held  that  the  premium  could  not 
be  recovered  back,  764 

17.  But  where  the  policy  is  void, 
on  account  of  the  subject-matter  not 
being  insurable,  the  assured  may  re- 
cover the  premium,  764 

18.  Where  a  policy  was  vacated 
by  a  deviation  in  the  voyage,  as  the 
insurance  was  "  at  and  from"  the 
port  of  departure,  the  risk  had  com- 
menced, and  there  could  be  no  return 
of  premium,  764 

19.  Where  the  policy  was  '*  at  and 
from  Jamaica  to  London,  warranted 
to  depart  with  convoy  for  the  voyage, 
and  to  sail  on  or  before  the  1st  Aug.," 
the  ship  sailed  on  the  dlst,  without 
oonvoy»  and  the  jury  found  that  in 
tneh  oases  there  was  a  usage  to  return 
the  preminm,  deducting  one-half  per 
cent*  Held  that  the  express  usage 
took  the  case  out  of  the  general  rule, 

771 

SHIP. 
See  Master. 

1.  The  husband  of  a  ship  has  no 
right  to  insure  for  any  part-owner, 
without  his  particular  direction ;  nor 
for  all  the  owners  without  their  gene- 
nd  direction,  9 

2.  The  name  of  the  ship  should  be 
inserted  in  the  policy,  80 

3.  Sometimes  there  are  insurances 
upon  "  ship  or  ships,*'  expected  from 
a  particular  place,  82 

4.  A  mistake  in  the  name  of  the 
ship  will  not  vitiate  the  policy  if  the 
identity  be  proved,  81 

5.  The  "  boat"  of  the  ship  in  some 


voyages  is  nsiiaD j  eMiied  oa  theoit- 
side,  slung  on  the  qoartera,  83 

6.  The  rigging  and  tai^le  of  t 
ship  are  put  on  aboie  dozing  a  repsxr. 
by  the  osoal  coarse  of  the  voyage, 
and  burnt  by  accident,  the  under- 
writers are  liable,  ftS 

7.  If  the  riak  be  wied  by  the 
fiudt  of  the  owrner  or  master  of  die 
*'  ship,'*  the  underwriters  are  db- 
diarged,  86 

8.  Whatever  is  osnally  done  by 
every  ship,  in  a  particalar  voyage,  is 
understood  to  be  referred  to  by  every 
policy,  and  to  make  a  part  of  it  at  if 
it  had  been  expressed,  87 

9.  Extraordinary  vrages  paid  to  the 
seamen,  and  provisions  expended  dur- 
ing the  detention  of  a  ship,  are  noC 
protected  by  a  policy  on  "  ship,"  89 

10.  Neither  can  the  assured  recorer 
for  wages,  provisions,  or  demumge, 
during  the  ship's  stay  fox  repair,  or 
detention  of  a  foreign  power,  on  t 
policy  on  "  ship  and  goods,**  89 

11.  But  whore  provisions  were  sent 
out  in  a  China  and  East  Indian  ship 
for  the  crew,  and  while  the  ship  wsi 
lying  off  Bank-saul  Island  to  be  re- 
fitted, and  the  stores  and  provisions 
were  taken,  as  usual  in  that  voysge, 
and  put  into  a  warehouse  where  they 
were  accidentally  consumed  by  fire, 
it  was  held,  that  the  assured  eould 
recover  the  loss  of  the  provisions  des- 
troyed by  a  peril  insored  against,  sod 
not  consumed  by  the  crew,  nndcnr  the 
terms  ^  ship  and  furniture,'*  91 

12.  The  term  "good"  applied  to 
the  '*  ship,"  means  in  the  legal  sense 
of  the  term,  the  seaworthiness  of  the 
vessel  And  it  is  of  the  first  import- 
ance and  of  the  essence  of  this  con- 
tract, 91 

13.  There  is  an  implied  warranty 
on  the  part  of  the  assured,  that  the 
ship  when  she  sails,  shall  be  "  good,** 
that  is  *'  seaworthy"  for  the  voyage, 

96 

14.  Where  a  ahip  was  made  sea- 
worthy as  the  assured  and  shipbuilder 
thought,   but  having   sailed  in  bad 


INDEX. 


847 


weather  to  Portsmouth  from  the 
Thames,  and  beiog  very  leaky,  she 
was  condemned  as  not  fit  to  proceed. 
Held,  however  innocent  the  assured 
might  be,  the  underwriters  were  dis- 
charged, 105 

15.  If  a  ship  become  leaky  and 
unable  to  proceed  soon  after  the  com- 
mencement of  the  risk,  without  any 
visible  cause,  the  presumption  is  that 
she  was  not  seaworthy  when  she  sailed, 

106 

16.  A  ship  to  be  seaworthy,  must 
be  furnished  with  ground  tackling 
sufficient  to  encounter  the  ordinary 
perils  of  the  sea,  107 

17.  The  seaworthiness  of  a  ship  is 
to  be  taken  with  a  reference  to  her 
situation  in  different  periods  of  the 
voyage,  108 

18.  There  is  a  seaworthiness  for 
port,  and  there  is  a  seaworthinQ38  for 
the  voyage,  110 

19.  The  vessel  must  also  have  a 
sufficient  crew  and  captain  of  compe- 
tent skUl,  110 

20.  If  an  insured  ship  is  to  be 
navigated  in  a  particular  manner  des- 
cribed by  statute,  if  the  requisitions 
of  the  statute  are  not  strictly  complied 
withy  the  insurance  is  void,  120 

21 .  The  implied  warranty  of  a  ship 
being  seaworthy  for  the  voyage  in- 
sured, is  not  confined  to  the  suffi- 
ciency of  the  hull,  but  it  extends  to 
the  soundness  of  the  sails  and  rigging ; 
and  a  ship  if  '*  warranted  to  sail  with 
convoy,"  should  be  supplied  with  such 
sails  as  will  enable  her  to  keep  up 
with  the  convoy :  because  a  "  war- 
ranty to  sail  with  convoy»"  implies 
the  necessity  not  only  of  setting  sail 
together,  but  keeping  up  with  it,  in 
Older  to  give  the  underwriters  the 
protection  to  the  end  of  the  convoy's 
usual  attendance,  122 

22.  By  an  implied  warranty  every 
ship  insured  must  be  seaworthy  at  the 
commencement  of  the  risk,  but  the 
assured  makes  no  warranty  that  she 
shall  continue  so,  123 

2.3.  Neither  does  the  assured,  after 


having  provided  a  competent  master, 
and  sufficient  crew  for  the  voyage, 
warrant  that  they  shall  do  their  duty 
during  the  continuation  of  it,        123 

24.  Neither  are  the  underwriters 
discharged  from  their  liability,  in  the 
case  of  a  loss  immediately  arising  from 
one  of  the  perils  insured  against, 
though  remotely  owing  to  the  n^lect 
and  fault  of  the  master  or  crew,  123, 

124,  125,  126 

25.  If  a  ship  sets  sail  on  her  voy« 
age  in  an  apparent  seaworthy  con- 
dition, and  afterwards,  before  any  loss 
happens,  she  is  found  to  be  too  heavily 
laden  so  as  to  render  her  unseaworthy, 
and  the  fault  is  remedied  and  she  pro- 
ceed on  her  voyage  in  a  seaworthy 
condition,  the  underwriters  are  liable 
to  a  subsequent  loss,  127 

26.  The  assured  cannot  change  the 
ship  previous  to  the  voyage  for  ano- 
ther, without  mentioning  it  to  the  un- 
derwriters, 139 

27.  Whether  the  assiu«d  may  in 
the  course  of  the  voyage  if  the  origi-* 
nal  vessel  is  lost,  tranship  the  goods 
in  another  vessel,  143 

28.  In  foreign  countries  it  is  ex* 
pressed  either  in  the  policies  or  ordi- 
nances, that  "  the  risk  of  the  under- 
writers begin  the  moment  the  goods 
quit  the  shore."  But  in  this  country 
tJie  common  form  of  the  policy  used 
is  different,  viz.,  '^  from  the  loadmg  on 
board  the  ship,"  but  there  are  excep- 
tions to  this  rule,  particularly  with 
Companies  of  Assurance,  149 

29.  The  risk  on  the  body  of  the 
ship  continues  till  the  ship  be  moo^d 
twenty-four  hours  at  andior  in  good 
safety,  150 

30.  Where  the  policy  is  **  till  the 
ship  be  moored  at  anchor  twenty-four 
hours  in  good  safety,"  the  under- 
writers are  not  liable  for  any  loss  that 
takes  place  after  that  time,  153 

31.  Where  a  ship  arrived  in  port  a 
more  wreck,  and  was  obliged  to  be 
lashed  to  a  hulk  to  prevent  her  sink- 
ing, held  it  was  a  total  loss,    .      156 

32.  A  ship  being  moored  twenty- 
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four  hoart  In  Mifety,  implies  the  op- 
portunity of  unloading  and  discharg- 
ing, 157 

33.  If  an  embargo  is  pnt  on  previ- 
ous to  a  ship's  arrival  at  a  port,  she 
cannot  be  said  to  be  moored  in  safety, 

157 

34.  Where  the  words  **  at  and 
from"  are  used  in  the  policy,  the  risk 
commences  at  the  ship's  first  arrival 
at  the  port  But  if  there  be  an  un- 
reasonable delay  at  the  port,  the  un- 
derwriters are  discharged,  176 

35.  Though  it  be  not  necessary 
that  the  ship  should  be  at  the  port  in 
question  at  the  time  of  making  the 
insurance,  yet  there  must  not  be  an 
unreasonable  delay  in  her  arriving 
there,  177 

36.  When  a  policy  is  on  a  voyage 
to  an  island  having  several  ports,  the 
risk  on  the  ootv^od  voyage  ceases 
after  the  ship  has  been  moored  at  the 
first  port,  178 

37*  In  a  policy  "  at  and  from  an 
island,"  the  ship  is  protected  in  going 
from  port  to  port,  179 

38.  If  the  poUcy  be  on  ''goods," 
and  on  the  ship  at  and  from  a  given 
place,  beginning  the  adventure  upon 
the  loading  thereof  on  board  of  the 
ship  (without  saying  where),  it  will 
not  cover  goods  shipped  elsewhere 
than  the  place  where  the  risk  com- 
mences, or  "  the  ship,"  though  they 
be  the  goods  mentioned  in  the  policy, 

193 

39.  But  if  part  of  the  cargo  be 
landed  and  relanded,  so  as  to  enable 
the  whole  to  be  inspected :  held  to  be 
a  virtual  reloading  within  the  terms 
of  the  policy,  193 

40.  So,  if  a  policy  be  declared  to 
be  in  continuation  of  former  policies, 
goods  previously  loaded  will  be  co- 
vered by  it,  194 

41.  Where  a  policy  was  beginning 
the  adventure  upon  the  goods  from 
the  loading  thereof  on  boisrd  where- 
soever, it  was  held  to  cover  the  load- 
ing wheresoever  it  took  place,       194 

42.  But  where  the  assured  have, 


by  the  expressed  terms  whidi  diev 
have  used  In  the  policy,  confined  the 
risk  to  the  goods  ^  from  the  losdisg 
thereof**  at  a  paiticolar  plaee,  die 
Court,  in  constnuiig  the  policy,  win 
be  guided  by  the  express  terms  they 
have  used,  195 

43.  Liberty  for  the  slop  to  XaoA 
and  stay  at  any  porta  and  placet  what- 
soever without  prejudice  to  the  io- 
surance,  is  inserted  in  most  of  the 
policies  of  insanuioe^  particnlariy  in 
those  on  voyages  to  distant  pisoes, 
such  as  the  East  and  West  Indiei, 
the  continents  of  America  and  Afiici, 
and  round  the  Capes,  and  to  China, 

208 

44.  An  insurance  upon  an  Indsa 
voyage  includes  the  ^country  voyage** 
by  the  usage  of  the  trade,  214 

45.  If  in  a  policy  on  an  Indiia 
voyage  there  be  liberty  "  to  toodi, 
stay,  and  trade,  at  any  ports  or  plaeea 
whatsoever,"  this  covers  the  riik  of 
even  a  second  country  voyage,     315 

46.  Also  where  the  lib^ty  was  only 
*'  to  touch,  and  stay,  at  any  port  or 
place  :'*  by  the  usage  of  the  trade  this 
covers  the  intermediate  voyages,  217 

47.  But  the  clause  giving  liberty 
"  to  touch,  stay,  trade,  &c  is  to  be 
understood  with  such  restrictbns  ai 
the  Courts  have  thought  necessary  to 
prevent  any  un£ur  advantage  of  the 
general  terms  in  which  it  is  expresaed. 
It  is,  therefore,  always  interpreted  as 
subordinate  to  the  voyage  insured, 
which  is  the  principal  o^ect  of  the 
contract;  and  in  cases  of  doubt  it 
must  be  understood  with  referenee  to 
the  laws  oi  commerce^  and  the  usige 
of  the  particular  trade,  217 — ^226»23^ 


Deviation  from  thb  Votaoi. 

48.  It  is  expected  that  a  ship  in- 
sured for  any  particular  voyage  does 
at  once  proceed  to  take  and  keep  (if 
possible)  the  proper  route  and  course 
which,  according  to  sea&riog  pertoas» 
is  acknowledged  to  be  the  best  and 


INDEX* 


849 


the  proper  one  to  perform  the  voyage 
insared,  230 

49.  But  if»  instead  of  keeping  the 
proper  course,  the  ship,  either  by  the 
direction  of  the  assured,  or  his  agent, 
or  by  the  wilful  act  of  the  master, 
without  necessity  or  any  reasonable 
cause  alter  her  course  in  a  different 
direction,  this  is  a  '*  deviation"  from 
the  voyage,  which  voids  the  insur- 
ance, 230 

50.  So,  also,  if  a  ship  is  at  a  par- 
ticular port,  and  is  represented  by  the 
assured  to  the  underwriters  as  being 
bound  at  such  a  time  on  such  a 
voyage,  upon  which  an  insurance  is 
made  "  at  and  from"  the  given  port, 
if  by  sufficient  proof  it  can  be  made 
apparent  that  the  master  by  the  direc- 
tions of  his  owners,  or  by  his  own 
wilful  act,  has  prepared  himself  to  sail 
on  a  voyage  different  from  the  one 
proposed  to  the  underwriters,  and  in- 
sured by  them,  and  she  be  lost  in  port 
before  she  even  sets  sail,  the  insur- 
ance is  vacated,  from  the  fact  of  the 
preparations  of  the  master  to  sail  on  a 
different  voyage  than  the  one  in- 
sured, 231,  232,  &c. 

51.  Where  the  master  of  a  ship 
took  her  otit  of  her  course  on  a  smug- 
gling speculation  of  his  own,  this  was 
held  to  be  clearly  a  deviation,  231 ,  232 

52.  Where  a  ship  puts  into  a  port 
which  she  had  no  liberty  by  the  po- 
licy to  enter,  held  to  be  a  deviation 
from  the  voyage,  235 

53.  If  the  master  put  into  a  port 
which  is  not  usual,  or  stay  an  unusual 
time,  it  is  a  deviation,  235 

54.  Where  a  vessel  was  obliged  to 
stay  to  pay  sound  dues,  it  was  held 
that  taking  in  provender  there  was 
not  a  deviation,  as  there  was  no  delay 
of  the  voyage,  237 

55.  Taking  in  goods  whilst  lying 
for  convoy,  no  deviation,  no  delay  of 
the  voyage  being  occasioned  thereby, 

237 

56.  A  ship  having  liberty  to  put 
into  one  port  puts  into  ano^ H«r  equally 
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in  her  way:  this  voids  the  policTy 
though  neither  the  risk  or  premium 
would  have  been  greater,  237, 238,  &c. 

57.  Where  several  places  are  men- 
tioned in  a  policy,  the  ship  must  go 
to  them  in  the  order  in  which  they 
are  named,  240 

58.  Where  a  deviation  has  once 
taken  place,  it  is  immaterial  for  how 
long  it  may  continue,  for  the  under- 
writer is  discharged  the  moment  it 
takes  place,  243 

59.  Where  a  ship  in  the  night  time 
cruised  and  deviated  in  hopes  of  get- 
ting a  prize :  held,  from  that  moment, 
the  policy  was  discharged,  244 

60.  But,  if  a  merchant  ship  carry 
letters  of  marque,  she  may  chase  an 
enemy,  though  she  may  not  cruise, 

244 

61.  Where  a  license  is  given  to  de- 
viate, the  Court  will  not  extend  the 
meaning  beyond  what  is  expressed  by 
the  parties,  247 

62.  The  doctrine  of  deviation  ex- 
tends to  policies  on  freight,  248 

63.  Where  the  deviation  arises  from 
necessity,  the  underwriter  is  not  dis- 
charged,    .  248 

64.  Going  into  a  port  to  refit  is 
not  a  deviation^  250 

65.  Going  out  of  the  direct  course 
to  avoid  a  storm,  or  being  driven  out 
of  the  direct  course  by  stress  of 
weather,  is  not  a  deviation,  252 

66.  Where  a  plea  of  necessity,  by 
the  act  of  God,  is  set  up,  it  must  be 
made  apparent  that  there  was  no  de- 
fault of  Uie  assured  or  master,       255 

67.  A  deviation  is  allowable,  if 
done  to  avoid  an  enemy,  or  to  seek 
for  convoy,  256 

68.  If  a  ship  go  to  the  usual  place 
of  rendezvous  to  join  convoy,  though 
out  of  the  direct  course,  it  is  no  de- 
viation, 256 

69.  A  ship  may  afford  assistance 
to  a  ship  in  distress,  without  being 
guilty  of  a  deviation,  258 

70.  If  a  ship  be  insured  on  a  trad- 
ing voyage,  the  assured  must  carry  on 
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that  trade  with  usual  and  reasonable 
expedition,  259, 260 

71.  A  deviation  merely  contem- 
plated, bat  not  carried  into  effect,  is 
no  deviation,  261 

72.  Where  a  ship  is  missing  and 
not  heard  of  in  a  reasonable  time,  it 
is  by  law  presumed  that  she  has 
foundered  at  sea,  351 

73.  In  England,  there  is  no  regu- 
lation or  usage  of  merchants  fixing  a 
time  within  which  the  assured  may 
demand  payment  for  a  loss  of  a  ship, 
in  case  of  no  account  being  lieard  of 
her.  353 

74.  See  Ordinances  of  Spain  and 
France  on  this  Subject,  353 

75.  See  also  "The  Rota  of  Genoa" 
upon  this  point,  362 

STRANDING  OF  THE  SHIP. 

1.  What  shall  amount  to  the 
stranding  of  the  ship  within  the  mean- 
ing of  the  memorandum,  458 

2.  It  is  not  every  touching  or 
striking  on  a  fixed  body  in  the  sea  or 
river,  that  will  constitute  a  stranding. 
The  ship  roust  be  stationary,         458 

3.  Where  a  ship  is  driven  on  shore 
and  remains  for  any  time  on  the 
ground,  this  is  a  stranding,  459 

4.  W^here  a  ship  under  the  con- 
duct of  a  pilot  was  fastened  at  the 
pier  of  a  dock  and  left  and  took  the 
ground,  this  was  held  to  be  a  strand- 
ing, 459 

5.  But  where  by  the  natural  course 
of  the  navigation  the  vessel,  by  the 
flux  and  reflux  of  the  tide,  would 
be  left  on  the  ground,  this  is  not  a 
stranding,  460 

6.  Where  a  ship  in  the  course  of  her 
voyage  was  compelled  to  put  into  a 
tide  harbour,  and  was  there  moored,  at 
a  place  usual  for  ships  of  her  burthen, 
and  it  became  necessary  to  fasten  her 
by  tackle  to  posts  on  the  shore ;  the 
rope  which  fastened  her  not  being  of 
KuflScieut  strength,  she  fell  over  on 
her  side,  was  stove  in,  and  greatly 


injured.  It  was  held  that  this  wa  a 
'*  stranding"  within  the  meaoiog  of 
the  policy,  461 

7.  And  where  a  ship  was  in  tide 
harbour  and  proceeded  to  discbsi|>e 
her  cargo  at  a  quay  on  the  side  of  it, 
which  could  be  done  at  high-water 
only,  and  not  at  one  tide :  at  the  fiiit 
low  tide  the  vessel  grounded  on  the 
mud ;  but  on  a  subsequent  ebb,  the 
rope  which  fastened  her  head  stretdied, 
and  the  wind  blowing,  she  did  not 
ground  entirely  on  the  mad*  bat  ker 
fore  part  got  on  a  bank  of  stones, 
and  the  vessel  having  strained,  some 
damage  was  sustained  by  the  cargo, 
but  no  lasting  injury  was  done  to  the 
ship.  This  was  held  to  amount  to  a 
**  stranding,"  462 

8.  Where  on  a  policy  on  "  com," 
the  memorandum  stated  that  the  un- 
derwriter would  not  be  liable  for  any 
average,  unless  general,  or  the  ship 
be  stranded,  but  there  being  no  aver- 
ment in  the  declaration  that  the  ship 
was  stranded^  the  assured  could  not 
recover,  475, 476 

9.  If  the  ship  be  stranded,  that 
destroys  the  exception,  and  lets  in 
the  general  words  of  the  policy,   478 

10.  The  stranding  of  a*  lighter,  bj 
which  goods  from  the  ship  are  carried 
to  the  shore,  is  not  such  a  stranding 
of  the  ship  within  the  terms  of  the 
exception,  480 

1 1.  The  stranding  must  take  pbee 
during  the  continuance  of  the  lisk, 
and  where  the  goods  whkh  had,  by 
the  occurrence  of  certain  circom- 
stances  been  landed  and  sold,  and 
the  stranding  took  place  afterwards, 
though,  during  the  original  voyage, 
held  that  this  was  not  such  a  strand- 
ing as  would  let  in  the  general  words 
of  the  policy  as  to  those  goods,    480 

USAGE. 

1.  An  interest  in  expenses  incurred 
by  the  capuin  for  the  use  of  a  ship, 
for  which   he   charged   respondeiiUi 
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interest,  was  held  to  be  protected  by 
a  policy  on  "goods,  specie  and  ef- 
fects,*' on  the  ground  solely  of  the  usage 
of  the  Indian  trade,  1 8 

2.  The  master's  clothes  or  the  ship's 
provisions,  do  not  come  under  the 
term  of  *' goods,"  nor  goods  lashed 
on  deck,  unless  sanctioned  by  usage, 

19 

3.  In  some  voyages  there  is  an 
usage  to  carry  the  *'  boat"  on  the  ship 
and  slung  on  the  quarters,  83 

4.  Usage  may  be  admissible  to 
explain  what  is  doubtful — it  is  never 
admissible  to  contradict  what  is  plain, 

84 

5.  The  principle  upon  which  usage 
may  be  given  in  evidence  as  to  goods 
lashed  on  "deck,"  is,  that  they  are 
not  in  the  place  where  goods  are 
usually  stowed.  And  the  underwriter 
is  entitled  to  have  notice  of  the  fact, 
or  of  the  nature  of  the  goods,  84 

G.  But  where  there  was  an  in- 
surance "  upon  the  ship  and  all  her 
furniture  and  apparel,  including  the 
boat,"  and  evidence  was  given  that 
in  voyages  such  as  the  one  in  ques- 
tion, ships  invariably  carried  a  boat 
in  the  place  where  the  boat  in  ques- 
tion was  carried,  and  slung  as  this 
boat  was  slung — parol  evidence  will 
not  be  admitted  to  prove  that  under- 
writers are  not  liable  for  the  loss  of 
a  boat  so  slung.  Inasmuch  as  the 
policy  imports  that  the  insurance  is 
on  the  whole  ship  and  all  its  furni- 
ture, including  the  boat,  without  any 
restriction,  the  usage  is  attempted  to 
be  admitted  to  contradict  the  express 
terms  of  the  policy,  by  showing  that 
the  boat  by  usage,  is  to  be  excluded,  83 

7.  Whatever  is  usually  done  by 
every  ship  in  a  particular  voyage,  is 
understood  to  be  referred  to  by  every 
policy,  and  to  make  a  part  of  it  as 
much  as  if  it  was  expressed,  87 

8.  The  Courts  of  law  in  putting 
a  construction  upon  policies,  have 
always  been  guided  by  the  custom 
and  usage  of  trade,  197 


9.  Policies  are  to  be  conttmed 
largely  for  the  benefit  of  trade,      201 

10.  Where  goods  were  insured  to 
the  coast  of  Labrador  till  safely  landed, 
are  kept  on  board  a  long  time  after 
the  ship's  arrival — this  being  the 
usage  of  the  trade  at  that  placej  the 
risk  continues,  203 

1 1 .  Every  underwriter  is  presumed 
to  be  acquainted  with  the  practice  of 
the  trade  he  insured,  and  that  whether 
it  is  recently  established  or  not,    205 

12.  Evidence  of  the  practice  of  the 
trade  is  to  be  received :  and  the  un- 
derwriter is  bound  to  know  it,      206 

13.  A  ship  may  go  to  the  general 
convoy  at  the  risk  of  the  under* 
writers,  198 

14.  A  ship  insured  from  London 
to  the  East  Indies,  "  warranted  to 
sail  with  convoy :"  the  warranty  is  to 
be  construed  according  to  the  usage 
among  merchants,  that  is,  from  such 
place  as  convoys  are  to  be  had,  as  the 
Downs,  198 

15.  An  insurance  on  an  Indian 
voyage  includes  the  "country  voyage" 
by  the  usage  of  the  trade,  214 

16.  So,  also,  where  the  liberty  was 
only  "  to  touch  and  stay  at  any  port 
or  place :"  by  the  usage  of  the  trade 
this  covers  the  intermediate  voyages, 

217 

17.  If  a  ship  be  insured  on  a 
trading  voyage,  the  assured  must 
carry  the  trade  on  with  the  usual  and 
reasonable  expedition,  259 

VALUATION. 

1.  The  effect  of  the  valuation  it 
only  fixing  conclusively  the  prime 
cost,  265 

2.  If  it  be  an  open  policy,  the 
prime  cost  must  be  proved.  In  a 
valued  policy  it  is  agreed  to,         265 

3.  To  argue  there  can  be  no  adjust- 
ment on  a  valued  policy,  is  directly 
contrary  to  the  terms  of  the  policy. 
It  is  expressly  subject  to  average  loss 
if  the  loss  upon  sugars  exceed  five 
per  cent.,  266 
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4.  A  valned  policy  is  not  to  be 
considered  as  a  wager  policy,  or  like 
*"  interest  or  no  interest,"  865 

5.  The  Talne  should  be  fixed,  so 
that  the  assnied  obtains  no  more  than 
an  indemnity,  265 

6.  If  it  be  under  valued,  the  mer- 
chant himself  stands  insurer  of  the 
surplus,  265 

?•  There  is  no  case  or  principle  of 


the  law  of  insurance,  which  mtkei 
the  estimated  Taloe  in  the  policy  a 
circumstance  on  which  the  qnesdoo 
of  total  or  average  loss  ought  to  ton, 

366 

8.  After  judgment  by  definilt  oa 

a  valued  policy,  the  plahitiflTs  title  to 

recover  is  confessed,   and  the  vahie 

is  fixed  by  agreement  in  the  policy, 

Zoo 
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